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Section  1. 

Xlienatimi  of  ^TlHE  third  mode  of  acquiring  an  estate .  by  pur. 

^"^^  ^    chase*  is  alienation ;  under  which  is  comprised 

every  method  whereby  estates  are  voluntarily  resigned 

1  Inst  118  b.  by  one  person,  and  accepted  by  another.  Lord  Coke 
says,  the  word  alienation  is  derived  from  aUenaart^  id 
est,  aUemmficere  ;  v€l  ex  nostro  dondnio  in  dSemm 
tran^finrct  doe  rem  aUquam  in  damimum  alterm 
trsfiffefTT* 

2.  It  is  admitted  by  4^1  our  legal  writers,  that  an 
unlimited  power  of  alienation  existed  in  England  in 
the  time  of  the  Saxons :  that  upon  the  settlement 
of  the  Normans,  and  the  establishment  of  the  feudal 

Wright,  154.  law,  all  lands  became  unalienable ;  and  that,  duiix^ 

the  reigns  of  William  I.  and  his  sons,  the  doctrine  of 
non-alienation  was,  for  various  reasons,  strictly  en- 
forced. 

3.  The  greater  part  of  the  real  property  of  the 
kingdom  had  been  distributed  among  the  Norman 

Dissert,  c.  2.  barons,  as  strict  and  proper  feuds ;  upon  conditioa 
^    '  of  military  service.     And  as  a  considerable  jealousy 

prevailed  against  all  those  who  were  of  Saxon  origin, 
lest  they  should  attempt  to  reinstate  themselves  in 
their  ancient  possessions ;  great  care  was  taken  during 
that  period,  that  all  the  vassals  of  the  crown,  who 
could  alone  be  depended  on,  in  case  of  any  insurreo 
tion,  should  be  in  a  situation  to  perform  their  military 
services. 

4.  The  first  step  towards  a  liberty  of  alienatios, 
was  that  by  which  the  tenant  was  penvitted  to  aliens 
with  the  consent  of  his  lord.  This  rule  was  adopted 
from  the  maxims  which  then  prevailed  on  the  Conti* 
nent,  and  gave  rise  to  fines  for  alienation.  But  in 
England  the  tenant  could  not  dispose  of  his  landi 
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even  indth  the  consent  of  his  lord,  unless  he  had  also  GhBr.Lib.7. 
obtained  the  consent  of  his  next  heir :  it  was  therefore  Jj^  p^^ 
very  common,  in  ancient  feoffinents,  to  express  that  N«3]6. 
the   alienation  was  made,  with  the  consent  of  the  ^"^^^  ^^^• 
feoflor's  heir. 

5.  The  power  of  alienation  was  farther  extended 
by  a*  law  of  Hen.  I.  c.  70.,  which  allowed  a  man  to 
dispose  of  lands  purchased  by  himself.  Efnptkmes 
veroj  vel  demceps-  acqtdsUumes  suas  det  cui  magis 
'oeUt  Hi  Bockland  habeatj  quam  ei  parAites  stti  dede^ 
Tuntf  non  mittat  ettm  extra  cognaHtmem  suam. 

6.  Glanville  has  given  us  a  very  circumstantial  I'ft.y.  c.  !• 
account  of  the  law,  as  it  stood  in  the  reign  of  Hen.  II., 
respecting  alienation  >  fcom  which  it  appears  that  the 

power  of  disposing  of  lands  was  then  considerably 
enlarged ;  and  a  right  of  alienation  seems  to  have 
been  soon  after  extended  to  all  lands  which  a  pecson 
had  himself  acquired,  provided  they  had  been  con- 
veyed to  him  and  his  assigns ;  and  also  to  a  fourth 
part  cS  all  lands  acquired  by  descent ;  without  the 
consent  of  the  hein 

7.  There  was  also  a  particular  mode  of  alienation^  SuUnfeuda- 
which  appears  to  have  been  always  allowed ;  and  in  the  ^^°* 
feudal  law  is  called  subinfeudation :— Where  the  pnv  Diaaert.  c.  2. 
prietor  of  a  feud  granted  a  proporfdon  of  it,  to  be  ^  ^^* 

held  of  himself.  The  king's  cluef  tenants  adopted 
this  practice,  immediately  after  the  Conquest,  in 
order  that  they  might  be  able  to  perform  ^  their 
renders ;  for  most  of  them  held  their  lands  by  the 
service  of  several  knights. 

8.  Thus  it  appears  from  the  Black  Book  of  theEx- 
chequer,  published  by  Heaijote,  that  in  the  reign  of 
Henry  II.  the  king's  tenants  had  created  a  vast 
number  of  knights  fees,  to  be  held  of  themselves* 

BS    ^ 
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Q^  llid  praeticQ  of  subiafeudatton  produced  8 
grievance,  much  complained  of  ia  those  d»yg.  Die 
persons  who  held  of  the  king^s  chief  tena&ts  began  te 
grant  to  others  still  more  minute  estates,  to  be  hdd 
of  themselves,  and  were  so  proceeding  downwaide  u 
infinitum^  till  tihe  superior  lords  observed,  that  by  this 
method  they  lost  all  &eir  ^udal  prolits ;  vbicb  ^ 
into  the  hands  of  these  mesne  or  middle  lords.  Besides, 
these  mesne  lords  we^re  by  t^it  mf  ans  less  jil^e  to 
perform  their  military  services. 

10.  This  caused  an  article  to  be  inserted  in  magna 
charta^  prohibiting  subinfeudation,  unless  sufiSpient 
was  left '  to  answer  the  services  dvie  ta  the  superior 

o  ^^  1^'     Xovdi.    NuUm  Hb^  h&mo  det  d^  cetera  ampHw  ^stifi^ 

vel  vendat  oHcui  de  terra  stio,  qwam,  utde  residua  ierr^e 
siuB  possit  sufficienter  fieri  dom^o  Jeadi  s^r^nl^iifm  ^ 
debitupif  quodpertinetadfeadimaHbid. 

11.  The  inconveniences  vifhich  Showed  fVpW  tk<^ 
practice  of  subinfeudatioip,  produced  tbe  st^ti^l^  c(f 
^uia  emptcres  terranm  /  which,  reciting  tbe  Iqqges 

sorT*^  ^^      sustained  by  the  great  lords,    enacted-rr^^d^    4s 

cetera  Uceat  tmicuique  tibero  homtU  ievrasi  st^  sen 
ienementa  sua^  seu.  partem  iade  ad"  vohmtsism  jWW 
vehdere:  ita  tamen  quod  Jeojff&iiBi  teneatt&^om  iUm 
S6U  tenementum  illud  d^  capitaM  dammQ  Je»di'"H^^ 
per  eadem  servitia  et  eonmeiudmei,  per  qtm  ^^t^fytS^ 
mm  itta^  pritis  tetmit 

Tea.  161.  x2.  Sir  M^n  Wright  observes,  that  ibm  s^itvjte 

took  firom  the  tenants  of  cozmnon  lord^  t^^.  fen^ 
liberty  they  claimed,  of  fltspnftipg  of-  p^  o^  %^f^ 
lands,  to  hold  of  themselvea:  aad^  instieAd  of  it, 
gave  them  a  general  liberty  to^  seUt  aJOL  oi;  ^ny,  pM^ 
to  hold  of  the  next  immedialy  \or4ix  wbic^  tl^y 
could  not  have  done  befere,  VB^hoiub  QCOItsent. 
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IS.  Meitho:  magna  dkarta^  hot  tlie  statute  of  quia 
emptorseSy  extended  to  die  king's  immediate  tenants ; 
who  seem  to  have  been  so  strictly  restrained  from 
alienation,  that  they  were  not  permitted  to  dispose 
^  tkear  lands  even  to  their  eldest  sons.  Thus  it  ap- 
pemrsi  ^com  the  Rolls  of  Parliament,  that  m  IS  £dw.  1.  Vol.  i.  54. 
Gflbert  de  Humfraville  petitioned  the  king  for  licence 
to^enfeoff  his  eldest  son,  and  his  wife,  of  the  manor  of 
Overton ;  to  hold  of  the  said  Gilbert  during  his  life,. 
and  atifter  his  death,  <^  the  chief  lord,  by  the  usual 
services  j  to  which  the  king  answered  Res  non  vult  Fitz.  N,  B. 
aUfuem  medium,  et  idea  non  concessit.  ^  ^^- 

14.  Hiis   restraint   upon  the    king^s    immediate  Fines  for 
tenants  is  supposed  to  have  been  indirectly  removed     *^°*^'^'^ 
by  tiie  statute  de  prerogativa  regis  ;■  by  which  it  was  17  £dw.2. 
declared,  that  no  person  who  held  of  the  king  in  capites  ^:  ^^  j^^. 
by  military  service,  should  alien  the  greater  part  of 
the  land,  so  that  the  r^nainder  were  not  sufficient  to 
answer  his  services,  without  the  king's  licence.  In  con- 
sequence of  this  law,  the  king's  consent  was  necessary 
to  eveiy  alienation  of  his  tenants  in  capite ;  and  it  Idem.  ]65^ 
became  a  question,  whether  if  such  tenant  aliened 
without    licence,  the  land  was  not  forfeited;    or 
whether  the  king  should  only  seize  it  by  way  of 
distress,  till  a  fine  should  be  paid  for  the  contempt. 
Has  wasr  settled  by  the  statute  I  Edw.  III.  c.  12., 
by  which  it  was  enacted,  that  in  all  cases  of  aliena* 
tions  by  tenants  in  capite,  the  king  sliould  not  hold  the 
land  as  forfeited,  but  should  have  a  reasonable  fine  in 
Ae  Chancery. 

15.  It  remained  much  longer  a  doubt  whetfier  the  ldem«  i€6.  . 
kmg's  tenants  might  have  aliened  any  part  of  their 
lands,  to  hold  of  themselves ;  as  the  tenants  of  in- 
ferior lords  might,  before  tiie  statute  d£qida  emptor es. 
But  such-  alienations  made  by  tenants  who  held  rf 
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King  Hen*  HL  or  other  kings  before  him,  were  at 
length  made  good  by  the  statute  34  Edw.  III.  c  15.; 
saving  to  the  king  his  prerogative  of  the  time  of  his 
grandfather,  and  of  his  own  time. 

Ten.166.  16.  Sir  Martin  Wright  observes,  that  it  is  extremely 

doubtful  what  prerogative  was  here  saved  to  the 
Crown,  but  it  is  perfectly  clear  that  fines  for  aliena* 

2  Inst.  67.      ^iQ^  ^^fg  established  by  the  statute  1  Edw.  III. :  and 

after  this  act.  Lord  Coke  says,  writs  of  guo  tituh 
ingressus  est,  issued  from  the  Exchequer,  to  help  the 
king  to  his  reasonable  fine ;  whereupon  the  feofiee 
was  driven  to  plead,  to  his  great  charge  and  trouble. 
It  was  therefore,  upon  conference  with  the  king^s 
officers  and  the  judges,  ordained,  seeing  the  king's 
tenants  could  not  aliene,  without  licence,  for  if  they 
did  they  dhould  pay  a  fine ;  that  for  a  licence  to  be 
obtained,  the  king  should  have  a  third  part  of  the 
annual  value  of  the  land,  which  was  holden  reason* 
able :  if  the  alienation  was  without  licence,  then  a 
reasonable  fine,  by  the  statute,  was  to  be  paid  by  the 
alienee  ;  which  they  resolved  to  be  one  yearns  value. 
17.  Thus  continued  the  law  till  the  abolition  of 
military  tenures  by  the  statute  12   Cha.  II.  c.  24, 
which  takes  away  all  fines  for  alienations,  seizures, 
and  pardons  for  alienations,  and  all  charges  incident 
thereunto ;  saving  fines  for  alienation  due  by  the  cu^ 
toms  of  particular  manors  and  places ;  so  that  all 
freehold  estates  became  thereby  alienable  without 
licence  or  fine. 

DiOerent  18.  With  respect  to  the  diiOTerent  modes  of  aUena- 

^umnces.  ^^"'  ^^  rather  the  legal  evidences  of  the  transmis- 
sion of  real  property,  they  are  called  the  common 
assurances  of  the  realm,  whereby  every  man's  estate 
is  assured  to  him ;  and  all  controversies,  doubts,  and 
difficulties  are  either  prevented  or  removed. 


Title  XXXII.    Deed.    Oui.  %  18— «0.  9 

Of  these  there  are  four  kinds :  1.  Deeds  or  matters 
in  pais,  which  are  assurances  transacted  between  two 
or  more  private  persons,  in  the  country ;  that  is,  ac- 
cording to  the  old  law,  upon  the  very  spot  or  piece 
of  land  to  be  transferred.  2.  Matters  of  record,  or 
assurances  transacted  only  in  the  King's  public  courts 
of  record.  S.  Assurances  deriving  their  efiect  from 
special  custom,  obtaining  in  some  particular  places ; 
and  relating  only  to  some  particular  species  of  pro- 
perty. 4.  A  devise  contained  in  a  person's  last  will 
and  testament,  which  does  not  take  efiect  till  after 
his  death. 

19*  A  deed  is  a  writing  on  parchment  or  paper,  of  a  Deed, 
sealed    and    delivered,    to  prove   and  testify    the 
agreement  of  the  parties,  whose  deed  it  is,  to  the  l  Inst.  35  k 
things  therein  contained.     It  is  sometimes  called  ^^    ^^  *     * 
charter,  charta,  from  its  materials  ^  but  most  usually, 
when  applied  to  the  transactions   of  private  per- 
sons, it  is  called  a  deed ;  in  Latin,  factum ;  because 
it  is  the  most  solemn  and-authentic  act  that  a  man 
can  perform,  in  the  disposal  of  his  proper^. 

20.  It  is  probable  that  eveiy  alienation  of  land 
Was  very  soon  accompanied  with  some  written  evi- 
dence ;  though,  in  the  time  of  the  Saxons,  a  legal 
transfer  might  be  made  of  lands  by  certain  ceremo- 
nies, without  any  charter  or  writing.     Thus,  Ingul- 
phus  in  his  History  of  tKe  Abbey  of  Croyland,  says — 
Conferebantur  mtdta  prcedia  nudo  verba,  absque  scripto 
velcharta;    tantum   cum  dommi  gladio,  gaiea,   vel 
comuj  vel  crater  a  ;  etplurma  tenementa  cum  cakari, 
cum  strigili,  cum  arcu  ;  et  nonulla  cum  sagitta.  Deeds 
or  charters  were  notwithstanding  in  use  at  that  time. 
These  were  generally  called  gewrite  or  writings ;  the 
particular  deed,  by  which  a  free  estate  might  be 
(conveyed,  was  called  landboc,  UbeUus  de  terra,^  a  do* 


•  i ;  •^  Ml 
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Madox  For-   oatiQQ  o^  gr^itf;  of  Iflpd ;  ud  the  land  thai  eranted 

mull. 283.  n    J  z     f,      ^ 

m.  Upon  thf  introduction  of  tbe  Ntmpsn  cuft. 
toms,  the  Bplemn  wd  public  d^veiy  of  the 
sipn,  in  imitation  of  th«  feuditl  ioYettiture, 
essentially  necessary  to  the  trMsfer  (^laad  ;  and 
ah^ne  sufficient  for  that  pmpo3e^  But  as  written 
charters  constituted  a  much  better  species  of  evidence 

Dissert,  c.  1.  of  the  agreement ;  a  charter  or  deed,  in  imitatioa  e£ 
'  the  breve  testatum  of  the  feudal  law,  was  usually,  pre- 
pared and  executed,  and  delivered  to  the  purchaser, 
at  the  same  time  with  the  land. 

92.  The  increase  of  commerce  and  wealth  having 
introduced  a  greater  degree  ofrefinement  of  manneiVy 
agreements  and  conveyances  became  more  complex, 
which  produced  an  universal  practice  of  reducing 
them  into  writing :  but  still  lands  might  have  be&i 
transferred  by  a  verbal  contract  only,  provided  it 
wai^  attended  with  a  solemn  and  public  delivery  oi 
the.  popse«aion«  tiU  the  Utter  end  of  the  reign  of  King 
Charles  IX» 

Deed  Poll.  gg.  Peeds  are  divided  into  two  sorts ;  deeds  poll, 
'or  cut  inaatraight  line ;  and  deeds  indented.  Adeed 
ppU  is  notft  sl^rictly  speaking,  an  agreement  between 
twip  persons ;  but  a  declaration  of  some  one  paiticu** 
]u  person^  respecting  an  agreement  made  by  him 
with  8ome  other  person.  Thus,  a  feoffinent  from  A* 
to  £•  by  deed  poll,  is  not  an  agreement  between  A» 
and  Bm  but  rather  a  declaration  by  A.  addressed  to 
all  ouinkind,  informing  them  that  he  thereby  gives 
and  enfeo£&  B*  of  certain  lands  therein  de€cr3>ed.  It 
was  formerly  called  charta  de  una  partem  and  usually 
began  thua»  Sciant prmsentes  etfuturi  quod  ego,  A.  &c« ; 
and  now  begins  in  these  words.  Know  all  men  by 
these  presents  that  I,  A.  B.  have  given,  granted,  and 


tWP  or  more  penon^,  whiireof  ei»cn  pwty  |im  ysmiUy 

*  WPy*    Fpnneriy,  w^P  ^^%  w^«  PPPre  P>9«ife 

t||^  they  are  ^t  pres^Qt,  it  wa^  \isi)4}  tQ  wntf  ^Qtt> 

parts  on  the  same  skin  of  parchment,  with  49mf  wpi^s 

pr  lettei9  of  the  alphabet  written  b^lweeq  tb^m, 

^l|roi|gh  which  th^  parchment   wa^  PHt  in   aaut<^ 

^Bg^les,  pmtar  dbrffffsi,  from  which  they  a<^uire4  t)ie 

name  of  indentures,  pr  defdf  iDd^pte4,  }n  fupb  f^ 

ve^f^ne^  ps  to  leave  h^lf  thf  word  fu)  i^n^  part,  and 

l^lf  Qj\  this  other. 

^.  I^ord  CoM  «iy^  to  9Qnstft^te  an  iixJenttva  it  J  '*'JJ-  *^  '• 
i^  al)^ute}y  necessary  thftt  th§  ps»peT  oj-  pArphm^t. 
qm  wtfipb  the  deed  is  written,  b^  cut  w^r  ^fatii/gfi 
on  th^  top  or  ^de.    4fl4  in   Stile'?  ca»9,  whtf^  a  5  3Rep.  «•, 
deed  was  produced  as  an  indenture,  which  W49  IKit 
iQ4ep(e4  beginning  with  th?  w<jir^  ^  cm^MiAm,  it 

^Nai  {(4j  w)g<!<^  that  it  wm  Aat>  «n  ipdetntwe,  ^tbotigb  it 

?rw  ip,  two'  paft^  fpT  tb9  VoHls  of  »  di^  €%PllOt 

nml^f  it.  in4^ted  i  bvt.  tgi  i;bf  ipM^  o^M  indeoture 
iifif^  cHtgbt  to  be  A  msniM)  act  oi'  indenting  tbe 

.  ^  Tb«  pifMi^ipp  b9«  Ipvg  b«ep  t»  cut  ib^  tnt 
sbin  ^parchment  cm  icbich  an  ipdentur^s  i»  wntt«n 
ii^  %fi  \^4i)lad^  ^ne,  4fl4  it  »  8«U4  by  Sir  H- 
(ih(fiUiin,  that  if  only  t;be  fprw  «f  indenting  <he  pwrcb-  4  B«c-  Ab. 

^nt  qr  p^per  b^  waqt^,  tbi^  is  not  material ;  for 

it  vMgbt  ^y^Q  ^  ^Q^  ^  covru    No  exception  is 

therefore  now  t?i!kw  oq  auqb  a  trifiiog  omiWQitU 

^7.  ^  tb«  owe  ^an  iad«ntw^  there  pught  wgii- 
^4y  tj^ b^ s^. ni»ny  cf^i^pf  it,  «}tb^  are  p«rti«s: 
«M  ^^n  4m^  lever^  p{»t»  are  int^rcbwugenbly  4x«- 
.«^^4  by  tl^  f^ex^  parties  that  part  or  copy  which 
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is  executed  by  the  grantor,  is  usually  called  the  ori- 
ginal, and  the  rest  are  counterparts.  Though  of  late 
it  is  most  frequent  for  all  the  parties  to  execute  every 
part,  which  renders  them  all  originals.     But  a  coun- 

Ejton  T.        terpart  of  a  deed  has  been  admitted  to  be  sufficient 

Prec.  m  Cha.  evidence  of  such  deed :  and  a  conveyance  decreed 

116.  accordingly. 

Finch's  Law,      28.  If  there  happens  to  be  any  variance  between  the 

indenture  and  counterpart,  it  shall  be  taken  as  the 
deed  of  the  grantor  is,  and  the  other  shall  be  intended 
only  the  misprision  of  the  writer. 

^  ^^    ^        29.  All  deeds,  whether  deriving  their  efiect  fnm 

transiers  the  ^  .  ,. 

Estate  with-  the  common  law,  or  the  statute  of  uses,  do,  immedi- 

slmt^f  thB  ^*®^y  ^P^°  ^^^  execution  by  the  grantors,  devest 

Grantee.  estate  out  of  them,  and  put  it  in  the  party  to  whom 

Gorton's  the  conveyance  is  made,  though  in  his  absence,  and 

infra*  c.i«.  without  his  noticc,  till  some  disagreement  to  such 

estate  appears. 

Thompson  SO.  This  doctrine  is  founded  on  the  principle, 

2  Vent.  201.  ^^^  ^^  assent  of  the  party  who  take^  is  implied  in 

3  Mod.  296.  all  conveyances ;  1.  Because  there  is  a  strong  intend- 

ment in  law,  that  it  is  for  a  person's  benefit  to  take : 
and  no  man  can  be  supposed  to  be  unwilling  to  that 
which  is  for  his  advantage.  2.  Because  it  would 
seem  incongruous  and  absurd,  that  when  a  convey* 
ance  is  completely  executed  on  the  grantor's  part,  the 
estate  should  continue  in  him.  S.  But  the  principal 
reason  why  the  law  will  not  suffer  the  operation  of  a 
conveyance  to  be  in  suspence,  and  to  expect  the 
agreement  of  the  party  to  whom  it  was  made,  is  to 
prevent  the  uncertainty^  of  the  freehold. 
Article  of  sj    j^  jg  a  common  practice  for  persons  to  enter 

Agreement.  *  '^ 

into  an  article  of  agreement,  preparatory  to  the  exe- 
cution of  a  formal  deed,  whereby  it  is  stipulated  that 
one  of  the  parties  shall  convey  to  the  other  certain 


c  ^ 
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lands^  or  release  his  right  to  them,  or  execute  some 
other  disposition  of  them.  An  article  is  therefore 
considered  as  a  memorandum  or  minute  of  an  agree- 
ment to  make  some  future  disposition  or  modification 
oF  rstX  property  ;  and  such  an  instrument  will  create 
a  trust  or  equitable  estate,  of  which  a  specific  per-  TH.  12.  c  i. 
fomtiance  will  be  decreed  in  Chancery. 

32.  Articles  are  usually  entered  into  for  the  pur- 
chase, and  sale  of  lands ;  for  the  taking  and  granting 

of  leases ;  for  loaking  mortgages,  and  settlements  on 

marriage* 


(  u  ) 


TlllE  Xt^Ii. 


}•  Suflhaent 

Partidb. 


1>X£D. 


CHfAk  ii. 

Of  the  Ctrcumstances  necessary  to  a  Deed. 


•  t 


6.  Who  may  convey  hy  Deed. 

8.  The  Queen, 

9.  CorporatwM. 
11.  Infants, 

15.  Marriage  Contracts  hy  Female 

Infants. 
22.  By  Male  Infants. 
24.  Infant  Trustees  may  convey, 
26.  Idiots  aiuj  Lunattct* 
29.  Married  Women. 
'^6.  Persons  attainted* 
37-  ^0  fiM^  te  Grantees, 


#.  (Mt^eoiM    to     cttmikAk 

Uses. 
46.  2*  CofMideratiofi. 
53.  Different  Kinds  of. 
57.  3»  WViling. 

60.  A  proper  Stamp. 

61.  4*  Sufficient  Words. 
63.  Fbrmal  Parts. 

72.  5*  i2eadifi^i^re9uir0rf. 

73.  6*  Sealing  and  Signing. 
80.  7*  Delivery. 

87.  Delivery  as  an  Escrow. 
93.  8<>  Attestation  by  Witnesses. 


Section  1. 

TX7"HEN  it  became  usual  to  reduce  all  agreements 
^  ^  into  writing,  the  following  circumstances 
were  deemed  necessary  to  a  deed :  1.  Sufficient 
parties  and  a  proper  subject-matter.  2.  A  good  and 
sufficient  consideration.  S.  Writing  on  paper  or 
parchment  duly  stamped.  4.  Words  sufficient  to 
specify  the  agreement,  and  bind  the  parties,  legaUy 
and  orderly  set  forth.  5.  Reading,  if  desired.  6.  Seal- 
ing and  signing.  7-  Delivery.  8.  Attestation  by 
witnesses. 

S.  The  first  requisite  to  a  valid  deed  is,  that  there 
be  persons  able  to  Contract  and  be  contracted  with^ 
for  the  purposes  intended  by  the  deed ;  and  also  a 
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org)Af6ct-msrtt:ertdlM^coiitr^kctedfot.    fkf  thai 
in  every  deed  there  must  necessarily  be  a  grantor,  a 

».  AB  ftw^  #ha  haw  atfy  earf^rte,  right,  title,  or 
htt^raw.  trtMtvv^,  «lth«f  at  law  or  hi^qnrty,  in  that 
i»4icb  i»  die  ilul!$iMt4natt«r  ofa  de^.  Most  nec^ 
sitfiSy  ber  parties  t<i^  it,  ofii«rt»ise  then*  e^tate^  or  in- 
t^^eOtf  MiM  reAiah!  M  them.    Atid  idl  those  who  are 
iifUMdad  to  take  an  immediate  hfter est  nnfdef  a  deed 
iifdciiited,  m€iM  a^M  be  parties  to  it,  by  seeing  it   Bvit 
s^  person  ma^  take'  M  estate  in  remainder,  by  a  deed  1  inst.  231  a. 
to  wbfch  he  is  not  a  party.   And  \rtien  the  person  to  yiT^b  ^^* 
Whom  9-  remainder  is  Iknited,  enter;  on  the  hnd,  he  Fairs,  c.  a. 
then  bcMtties  botmd  t&  perform  the  condStibns  con-  j  in^t,  230  b. 
Umed  in  i&€  deed.  ^^  <"* 

f;  In  a  dl^edpoll,  the  person  to  whom  the  estate  is 
giMsted,  becsomesr  in  faet  a  party  to  it.    Thus  if  A-  Com.  Dig. 
by  dlieed  p6U  agrees  to  pay  a  siim  of  money  to  B.,    " '    '  • 
B.  ^Htll  maintain  an  action  upon  it,,  thou^  be  be  a 
stfnj^ef ,  Md  (fid  not  seal  it. 

5.  A  power  of  attorney  may  be  given  in  a  deed  *  ii"**  »^* 
poH  ta  a  stranger,  to  make  liv^  of  seisin.    Thongfr 
it  Was  ibrmeriy  heftf,  that  such  a  power  coulid,  in  art 
indenfaifie,  ba  only  grron  tcr  one  of  the  parfies  ta  it. 

ft  With  respeet  to  the  persons  who  are  capable  of  wfco  in*y 
cmiip«yingBy  deed,  it  maybe  laid  down  as  a  gfeneraf  ^^7  ^ 
i*te,  fliat  all  ifeose  who  have  attained  the  age  of 
81yWf«^  are  of  soond  mindf  and  understand!hig,  andT 
we  under  fSte  powc?r  of  ortiersy  may  be  parties  to;  antf 
bind  themsel^flf  by  deed. 

7.  Fewwmr  who  are  bfiiid,  deaf,  or  damb,  or  who 
wbwftdbtfamfdnmb,  maycjonveybydeedj  ifit^^-^^^ 
»p|«u*dbM!,  flotwitJistamfing  ftose  disabilities,  they  -    ; 

ws-capaMe  df  comprehending  the  nature  and  con- 
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The  Qween, 
Tit.  34. 


sequences  of  a  deed,  and  can  express  their  meamng 
by  writing  or  signs. 

8.  The  king  can  only  grant  and  take  by  matter  of 
record ;  but  a  queen  consort  is  considered  by  the 
common  law  as  a  feme  sole :  she  may  therefore  be 
party  to  any  species  of  deed^  without  the  king.  By 
the  statute  39  &  40  Geo.  III.  c.  88.  §  8.  a  queen  con- 
sort is  enabled,  during  the  joint  lives  of  the  king  and 
such  queen,  by  deed  under  her  hand  and  seal,  to  grant, 
convey,  alien,  and  dispose  of  any  manors,  &c.  which 
shall  be  purchased  by,  or  in  trust  for  her ;  or  which 
shall  come  to,  or  devolve  uppn,  or.  vest  in  her,  or  any 
person  or  .persons  in  trust  for  her,  for  any  estate  of 
inheritance  or  freehold,  as  fully  and  efiectually  as  if 
she  were  sole  and  unmarried.  By  the  ninth  section 
the  like  power  is  given  to  all  future  queens,  with  a 
proviso  that  this  act  shall  not  enable  any  queen  con- 
sort to  dispose  of  any  palace  belonging  to  the  king, 
in  right  of  the  Crown,  vested  in  her  for  life :  or  to 
make  any  grant  but  such  as  she  might  make  if  sole. 

9.  A  corporation  sole,  as  a  bishop  or  parson,  may 
be  a  party  to  a  deed ;  and  although  a  corporation 
aggregate  is  said  to  be  invisible,  immortal,  and 
to  exist  only  in  supposition  of  law,  yet  such  an 

1  Inst.  94  h.  artificial  body  is  capable,  by  its  creation,  of  being 
party  to  a  deed ;  and,  in  many  cases,  of  acquiring  or 
conveying  away  real  property  by  deed.  But  a  dean 
without  his  chapter,  a  mayor  without  his  commonalty, 
or  the  master  of  a  college  without  his  fellows,  caqnot, 
by  executing  a  deed,  bind  the  corporation. 

10.  All  lay  civil  corporations  may  alien  their.lands 
as  freely  as  individuals ;  but  ecclesiastical  and  Aei&sof^ 
synary  corporations  are  restrained  by  statute  1  £Iiz. 
c  19*  and  13  Eliz.  c*  10.  from  every  mode  of  aliena- 


Corpora- 
tions. 


10  Rep.  30  6. 
1  Sid.  162. 
1  Ves.&B. 
226. 
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IJon,  except  that  of  leasii^.-  In  the  exercise  of  this 
power,  they  are  placed  under  considerable  restrictions 
by  the  legislature,  of  which  an  account  will  be  given  Ch.  5. 
hereafter.  Incumbents  of  livings  are  however  per- 
mitted and  enabled,  by  the  statute,  17  Geo.  III.  c.  5S. 
and  21  Geo.  IIL  c.  GG.  to  raise  money  by  mortgage  for 
repairing  or  building  houses. 

11.  By  the  statute  55  Geo.  III.  c.  J  47,  every  parson, 
vicar,  or  other  incumbent  of  any  ecclesiastical  benefice, 
is  enabled  to  exchange  parsonage  houses  and  glebe 
lands,  with  the  consent  of  the  patron  and  bishop,  for 
other  houses  and  lands ;  and  also  to  purchase  lands  to 
be  annexed,  to  such  benefices  as  glebe  land  thereof; 
and  by  mortgage  of  their  tithes,  rents,  and  other 
profits,  to  raise  money  for  such  purchases. 

12.  All  agreements  and  deeds  made  by  infants,  from  Infanta, 
which  no  apparent  benefit  can  arise  to  them,  are  either 
absolutely  void  or  voidable ;  that  is,  the  law  aUows 

the  infant,  when  he  comes  of  age,  either  to  ratify  and 
confirm,  or  else  to  avoid  them.  And  where  it  is  held 
that  the  deeds  of  infants  are  not  void,  but  voidable,  the 
meaning  is,  that  non  estjactum  cannot  be  pleaded  ; 
because  they  have  the  form,  though  not  the  openu  ^  Mod.  310. 
tion  of  de^ds :  they  are  not  therefore  void  on  that 
account,  without*^  showing  some  special  matter  to 
render  them  so. 

IS.  Whatever  an  infant  is  bound  and  compellable 
to.  do  at  law,  the  same  shall  bind  him.  although  he 
does  it  without  suit :  Theriefore  where  an  infafit  re^ 
conveyed  lands,  which  had  been  mortgaged- to  his 
father,  the  mortgage :money  having, been  pai4  off, 
the  conveyance  was  held  good. 

M.  A  person  conveyed  the  lands  in  question  to  Zouch  v. 
W,  Cooke  and  his  heirs,  by  way  of  mortgage :  Cooke  f^^^QA 
ftftfsrwards  died,  leaving  X  L.  Cooke,  an  infant,  his 

Vol.  IV.  C 
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heir :  the  mortgage  monay  yns  paid  <^»  and  the 
iniant  joined  with  his  father^s  executor  in  conv^ring 
^e  mortgaged  premises  to  a  new  mortgagee.  It 
was  resolved  by  the  Court  oi  King's  Bench,  that  the 
ijifant  was  bound  by  this  conveyance,  because  H 
could  never  operate  to  hia  prejudice,  and  he  was  com* 
pellable  to  convey. 

IS.  By  the  statute  I7  Geo.  III.  c.  26.  it  is 
enacted,  that  all  contracts  for  the  purchase  of  asf 
annuity,  with  an  infant,  shall  be  utterly  void ;  any 
attempt  to  confirm  the  same,  after  such  person  shaS 
have  attained  the  age  of  H  years,  notwithstanding. 
Marriage  16.  Contracts  entered  into  by  female  infante^  id 

F^*8^^*  ^  consideration  of  marriage,  are  more  favoured  than 
Infanu.         Others.   A  female  being  capable  c^  contracting  mar- 
riage long  before  the  age  of  twenty-<me,  she  ought  to 
be  permitted  to  Innd  herself  by  the  other  parts  oftbe 
contxact ;.  for  as  soon  as  the  marriage  is  had,'  tbepnn* 
cipal  cQCitiact  is  executed,  and  cannot  be  set  aside; 
the  estate  and  capacities  of  the  parties  are  alt<»^; 
the  childrm  bprp  of  the  marriage  become  interested. 
It  has  therefore  beai  truly  observed,  that  mariiage  \ 
contcacts  ouglj^t  not  to  be  hastily  rescinded,  because 
live  interests  of  third  persons  would  be  afibcted. 
CanDeU  v.         17.  Lord  Macclesfield  has  said,  that  if  a  feflu^^ 
Wms!^.     vaEsaatt  on  a  marriage,  with  the  consMt  of  her  guar- 

diaos,.  should  covenant,  in  consideration  of  a  settle- 
ment, to  convey  an  inheritance  to  her  husband  \  i 
this  were  done  in  consideration  of  a  eompete^^ 
settlement,  equity  would  execute  the  agreement, 
althou^  no  action  v^outd  lie  at  law  to  recover 
damages. 
Harvey  v.  Lord  Hardwieke,  after  dting  thk  passage,  says 

3  Aik!*6i5.    — "  This  is  gmi^  a  great  way,  as  it  rdiated  to  <*^ 

inheritance  of  the  wife  j  but  yet  there  are  cases  where 
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the  Couft  will  do  it :  as  if  the  lands  of  the  wife  were 
no  more  than  an  adequate  consideration  for  the 
settlef&ient  that  the  husband  makes;  and  after  the 
marriage  the  wife  should  die  and  leave  issue,  who 
would  be  entitled  to  portions,  provided  for  them  by 
the  settlement ;  it  would  in  that  case  be  very  reason- 
able  to  affirm  that  settlement.'' 

18.  In  a  case  where  a  bill  was  filed  for  a  specific  Dumford  ▼. 

execntion  of  articles,  entered  into  by  a  female  infiEint,  r.°io6. 

respecting  her  real  estate,  previous  to  and  in  con- 

aderation  c^  marriage.  Lord  Tburlow  is  reported  to 

huve  said«~*<  To  decree  a  specific  performance  of 

the  aiticlefi^  the  Court  must  cany  the  principle  to 

this  length,  that  a  wife  making  a  wise  settlement  in 

her  infancy^  on  the  marri^e,  without  any  estate 

settled  on  the  other  nde,  is  bound  by  the  Hgreanent; 

and  that  even  if  the  husband  had  died,  dhe  must 

have  been  bound.    I  cannot  think  an  inftnt,  only 

coveminting  as  to  her  eMate,  can  be  bound.  ^  If  she 

is  so  at  all,  it  must  be  by  reference  to  her  marriage. 

Nobody  haa  yet  said  that  merely  by  its  being  upon 

marriage,  she  is  bound ;  but  it  is  said  that  upon  a 

competent  settlement,  jshe  would  be  lxHui4.    I  think 

the  Coui^  should  not  go  mto  the  competen^^  of  the 

setthnmnt    I  must  lay  down,  that  every  settlement 

shall  be  considered  as^  good^  till  shown  to  be  ftau- 

dident.    The  cases  hav^  not  gone-  so  far,  nor  does 

my  opinion.*   If  ^  had  a  seteletaent  frdmr  her  hw- 

bttid,  and  afterhis  death,  she  had  taken  pb8ses»on 

of  it,  I  think  she  would  be  bound  \yf  ^e  equity 

arising  from  her  own  act.    I  say  this  in  deference  to 

Cannel  V.  Buckle,  and  Harvey  v.  AsWey.    I  think  she  *'"^**  *  ^''^ 

is  not  botmd,  unless  she  has  availe     herself  oi  the 

setdement  of  the  hudband.    In  this  opinion,  I  cannot 

C2 
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s^y  the  whole  property  is  bound,    or    decree  the 
articles  to  be  specifically  performed*'' 

19*  Lord  Thurlow  adhered  to  this  opinion  in  the 
following  case. 
dough  ¥•  A  bill  w^  brought  on  behalf  of  the  infant  children 

3  w^odison,  ^  ^^  marriage,  after  the  husband's  death,  against 
453.  his  widow ;  praying  that  marriage  articles  might  be 

510.  established  and  specifically  performed,  entered  into 

before  marriage  by  Patty  Clough  the  widow,  while, 
an  infant^  and  her  guardian,  for  settling  her  estate 
and  lands  of  her  husband,  as  therein  mentioned. 
She,  by  her  answer,  insisted  that  she  had  done  nothing 
after  her  full  age  to  affirm  the  articles,  therefore  that 
her :  estates  were  not  thereby  bound ;  waiving  any 
igight  under  the  same  in  t|ie  lands  of  her  late  husband. 
The  decree  declared  that  her  estate  was  not  bound 
by  the  n^arriage  articles ;  and  the  bill  was  dismissed 
without  costs. 
May T. Hook,      ^.  It. follows  that  a  deed  executed  by  a  female 

Tit  18.  c.  2.  .  . 

§  18.         '    infant,  though  in  consideration  of  marriage,  does  not 

bind  her,  unless  she  assents  to  it  after  the  death  oi 
f  her  husband.     The  acQeptance  of  a  jointure  may  at 

first  si^ht  appear  to  form  an  exception  to  this  rule. 

Tit. 7.  c.  I.     B^it  it  has  been  shown  that  a  woman  is  not  barred 

of  dower  by  a  jointure  in  consequence  of  any  agree- 
.    me^^tpf  her's;  but  by  force  of  the  statute. 

3  Atk.  6 J 3.    _  SI.  Lord  Hardwicke  has  said  that  a  female  infant 

may. enter  into  an  agreenaent  before  marriage  re- 
speeding  her  personal  estate,  which  will  bind  her  r 

Vide  1  Bro.""  ibr  such  agreement  must  be  in  some  way  beneficial 

^  ^^^'         to  her,  as  otherwise  her  husband  would  be  entitled 
,to  it* 

By  lifsLle  32.  Though  a  male  infant  cannot  in  general  affect 

In  ants.        j^j^  estate  by  any  deed  executed  by  ^19  in  considc- 
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Tation  of  marriage  *  \  yet  where  a  male  in&nt  mairied  , 

an  adult  female*  who  covenanted  that -her  estate 
should  be  Umite^i  to  certain. uses,  be  was  held  to  be 
Jbound:  by  such,  covenant. 

Sd.  A  male  infant  married  an  adult  female,  who  s&ocomb  v. 
covenanted  that  her  lestate  should  be  settled  to  certain  2  iSro.'R. 
uses.    Upon  a  bill -filed  by  the;  trustees  of  the  settle-  545. 
menty  to  have  it  carried  into  executio^  by  the  husband 
and  wife,  the  husband  insisted  that,  being  an  infant 
when  he  executed  the  Sfettleipent,  he  was  not  bound 
by  it.     Lord  Thurlow  said,  if  a  woman  before  mar- 
riage conveys  her  property,  and  agrees  to  settle  her    ^  * 
general  expectations,  when  they  shall  fall  in,  and  .             '\ 
this  be  done  without;  any  fraud  upon  the  intended 
husband,  such  an  agreement  must  be  executed.;  and 

* 

the  husband,  when  of  age,  must  answer  for  her 
contract.  It  was  not  therefore  neces^ry  to  discuss 
the  other  question,  how  far  the  infant  husband  could 
be  bound  by  his  own  contract ;  for  he  went  upon  the 
covenant  of  the  wife,  who  was  adult.  The  husband's 
covenant  operated  no  more  than  to  show  his  concur- 
rence, and  to  take  away  every  imputation  of  fraud 
from  the  transaction. 

9A.  By  the  statute  7  Ann.  c.  19*  it  is  enacted,  that  infant  Tnu* 
all  in&nt  trustees  and  mortirairees  shall  be  compel-  ^*^  ™*y 

'o'-o  r       convey. 

laUe,  to  make  such  conveyances  and  assurances  as 

the  Court  of  Chancery  or  Exchequer  shall  direct  \ 

which  shall  be  as  good  and  effectual  in  law,  as  if  the 

said  infants  were  of  full  age.    !3ut  in  such  cases  the  lOVes.554. 

necessary  costs  of  the  infant  will  be  allowed  by  the 

Court.  ^ 


*  Vide  Hollingsbead  ▼.   Hollingshead,   cited  2  P.  Wms..  229. . 
Where  a  covenant  by  a  male  infant,  to  execute  a  power  of  apjaoint- 
■<ig  a  ]oioture»  was  hdd  good. 

€  3 
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Alt.  Gen  v.  Q5.  It  is  tiow  settled,  that  this  act  only  extends  to 
2  Cox?22i.  ^^^^^  where  in^ts  are  bare  trustees  for  the  €tstid 
Id.— 422.     qtie  trust,  and  bound  to  convey  to  them;  not  to 

cases  where  there  are  any  particular  tnoatB  to  be  exe- 
cuted. 

Idiois  and  S6.  It  was  formerly  held,  that  neither  an  idiot  oor 
1  In»u?i7  a.  lunatic  could  avoid  his  own  deed.    It  is  however  now 

settled,  that  idiots  are  incapable  of  bindinfg  themselves 

by  deed ;  and  also  lunatics,  unless  they  agree  to  socfa 

deed  upon  recovering  their  understanding ;  that  the 

heir  c^  an  idiot  or  Itmadc  may  avoid  a  deed  executed 

ThompaoD     by  him,  by  pleading  his  dif«ibility.    But  if  an  idiot  or 

Tit.  16.  c.  6.  lunatic  makes  a  feoffinent,  and  delivers  seisin  in  per- 

infra,  c.  4.      son,  it  is  not  absolutely  void,  but  only  voidable. 

27.  By  the  statute  4  Geo.  II.  c.  10.,  idiot3,.lnnatic8, 
and  generally  all  persons  who  are  non  cotnpos  tneniSf 
or  their  committees,  being  trustees  or  mortgagee, 
are  compellable  to  convey,  under  the  direction  of 
the  Coiut  of  C3iancery,  the  estates  erf  which  they  sie 
seised  as  trustees  or.  mortgagees  only ;  and  all  sHcb 
conveyances  are  declared  to  be  good  and  valid. 

28.  By  the  statute  43  Geo,  III.  c.  7S.  S  1.  the  Ooorts 
of  Chancery  of  England  and  Ireland  are  enabled  to 
orA&r  the  freehdd  and  leasehold  estates  of  lunatilcs  io 
be  sold,  or  charged  and  incimibered  by  way  of  moift' 
gage,  or  otherwise,  for  the  purpose  of  raising  such 
sums  of  money  as  shall  be  necessary  ^or  payment  of 
the  d6bt6,  and  for  perfertmng  the  engagements  of 
such  persons ;  and  to  order  the  committee  or  cobq- 
nrittees  of  the  estate  of  such  persons  respectxvdy^  to 
execute  proper  conveyances  of  such  estate. 

Married  SQ.  All  deeds  executed  by  married  women,  except 

1  lnttr42  fc.  *  queen  consort^  for  the  purpose  of  conveying  their 
^'  ^*  MtateSy  are  abscJutely  void'  at  law,  not  merely  void* 

able.    Deeds  of  this  kind  are  also  void  in  equity* 
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And  no  act  of  the  wife,  afiyr  the  death  of  her  husband, 
except  in  the  case  of  a  lease^  will  in  g^iesal  operate  \nfn^  e.  5. 
as'  a  confirmation  of  th^n. 

SO.  A  husband  and  wife  made  a  n^ortgage  of  a,  Drybutter  v. 
share  in  the  New  River,  which  was  the  estate  of  the  ^^^2  P. 
wife,,  by  a  demise  for  1,000  year^  by  deed.    Upon  Wm».  127. 
the  death  oi  the  hudband,  the  wife  received  the  pro- 
fits, and  paid  the  interest  of  the  mortgage*    But  she 
wa3  held  not  to  be  bound. 

31.  The  acknowledgement  of  a  deed  executed  by 
a  woman  during  her  marriage,  after  the  death  of  her 
husband,  may  however,  in  some  cases,  amount  to  a 
redelivery  of  it,  and  so  render  it  valid. 

32.  A  man  and  his  wife  being  eptitled  to  the  re-  Goodngbt  ?. 
version  of  a  house,  in  right  of  the  wife,  by  deed  C0v^.2OK 
executed  by  the  hu^and  and  wife,  conveyed  it  to  a 

person,  by  way  of  mortgage.  After  the  death  of  the 
husband,  the  wile,  by  three  di&rent  papers  under 
her  hand,  acknowledged  the  mortgage.  It  was  held 
by  the  Court  <^  K.  B.  that  these  pftpers  were  equiva- 
lent tp  a  redelivery  of  the  deed. 

33.  By  the  custom  of  London,  and  of  several  other  Hob.  225. 
dtiea,  a  married  woman  may  bind  hersdf  by  a  deed 
entoUed;  being  privately  examined.    This  cnstom 

was  confirmed  in  the  refgn  of  Henry  VIII.  by  a  d4,35H.^ 
positive  statute. 

31.  A  married  woman  may  execute  a  naked  autbo- 
thority,  and  a  power  to  convey  lands  is  now  frequentfy 
given  to  a  married  woman,  by  means  of  a  conv^ance  Vide  infnu 

.  c  13* 

to  uses. 

,  35.  If  a  husband  almires  the  reahn,  or  is  banished,  1  l^t.  132  b. 

2  ir  cm   1  04a 

]^  IS  tiiei(el]^:  become  chfUter  moriuHS^;  bis  ijnfe  u  3  p.  wxns. 
considered  as^  feme  8<^ }  and  may  act  in  all  things  ^7. 
as  if  her  husband  was  naturally  dead. 

C  4 
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■  *  ^ 

Persons  36.  Persons  attainted  of  treason,  felony,  or  pra-' 

Attftintcd*  •  •  tin  •  »• 

mumre^  are  incapable  of  conveying  away  their  estates, 
by  deed,  oj  otherwise,  from  the  time  when  the  of- 

1  Inst.  390  h.  fence  was  committed.    For  any  conveyance  by  them 

subsequent  to  that  event,  would  tend  to  defeat  the 
king  of  his  forfeiture,  and  the  lord  of  his  escheat. 

Who  may  be      87*  By  the  commou  law  all  persons  whatever  may 

Grantees.       ^  grantees  in  a  deed,  because  it  is  supposed  to  be 

1  Inst.  2.       for  their  benefit.     Thus,  Lord  Coke  says,  an  infant 

may  purchase,  and  at  his  full  age,  he  may  either 
agree  thereunto,  and  perfect  it ;  or  without  any  cause 
to  be  alleged  waive,  or  disagree  to  the  purchase. 
So  may  his  heir  after  him,  if  he  agreed  not  tliereta 
after  his  full  age. 

Idem.  38.  A  man  of  nonsane  memory  may  also,  without 

the  consent  of  any  other,  purchase  lands  j  nor  can 
he  himself  waive  it.  If  he  die  in  his  madness,  or 
after  his  memory  recover,  without  agreement  there- 
unto, his  heir  may  waive  it,  without  any  cause 
showed.  So  of  aji  idiot.  But  if  the  man  of  nonsane 
J  memory  recover  his  memory,  and  agree,  it  is  un- 
avoidable. 

Idem.  39.  An  alien  may  be.  grantee  in  a  deed,  though 

he  caiHidt  hold  -the  land  ;  for  upon  office  found  the 

'  *  ""  king  shall  have  it  by  his  prerogative.     If  an  alien  be 

made  a  denizen,  he  then  becomes  capable  of  holding 

Golds.  29.      lands  purchased  after  his  denization.     But  it  seemSt 

that-  if  an  alien  purchases  land,  and  before  office 
found  the  king  makes  him,  a  denizen  and  confirms 
his  estate,  the  confirmation  will  be  good. 

i  Inst.  2  6.  40.  If  a  mdh  commits  felony,  afterwards  pur- 
chases lands,  and  aft;er  is  attainted,  he  had^  caps* 
city  to  purchase,  but  not:  to  hold  it;  for  the  lord 
of  the  fee  shall  have  it  by  escheat.    If  a  man  be  at- 
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tainted  of  felony,  yet  he  hath  capacity  to  purchase 
to  him  and  his  heirs ;  but  he  cannot  hold  it,  for  in 
that  case  the  king  shall  have  it  by  his  prerogative,  and  ]J^^'*  ^^■•^^ 
not  the  lord  of  the  fee,  because  a  man  attainted  has 
no  capacity  to  purchase ;  being  ckdliter  mortuuSj  ex- 
cept for  the  benefit  of  the  king. 

45 1.  A  married  woman  may  be  grantee  in  a  deed  ^  ^^^^a. 
made  by  a  stranger,  without  the  consent  of  her  hus- 
band ;  who  ^lay  however  disagree  thereto,  and  devest 
the  whole  estate.     If  he  neither  agree  nor  disagree, 
the  purchase  is  good.     After  the  death  of  the  hus- 
band,, although  he  agreed  thereto,  yet  the  wife  may, 
without  any  cause  alleged,  waive  the  same ;  and  so 
may  her  heirs,  if  after  the  decease  of  her  husband, 
she  herself  agreed  not. 

42.  A  wife  cannot  by  the   common  law  be  the  Mem,  112  a, 
immediate  grantee  of  her  husband  \  but  she  may  take 

an  estate  ftom  him  through  the  medium  of  the  statute 

of  uses.  '  Thus  a  man  may  covenant  with  others  to  Tit.  ii.  e.3. 

X  ofi 

itand  seised  to  the  use  of  his  wife ;  or  make  a  feoff-  \^^  ^  23^ 
ment,  or  other  conveyance,  to  the  use  of  his  wife. 

43.  In  consequence  of  the  several  statutes  against  Con?«yinces 
mortmain,  aU  corporations,  whether  lay  and  civil,  or  Uses. 
religious  and  eleemosinary,  have  for  a  long  time  been 
incapable  of  taking  lands  by  deed,  without  licence  7  &  8  Wm.  z* 
from  the  Crown.*     But  as  these  statutes  did  not 

!   extend  to  charitable  uses,  lands  might  still  be  given 
for  the  maintenance  of  a  school,  hospital,  or  other 

I    puqpose  of  that  nature. 

4*.  It  was  therefore  enacted  by  the  statute 
9  Geo.  11.  c.  36.  that  no  lands  or  tenements,  or 
Bumey4x>  be  laid  out  thereon,  shall  be  given  for,  or 


*  Sir  W.  BlackBtone  savs,  that  even  a  licence  from  the  Qtowxx 
*■  not  in  all  cases  sufficient.  1  Comm.  479. 
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chaiged  with,  any  charitable  use  whate ver,  unless  by 

deed  indented,  executed  in  the  presence  of  two 

witnesses,  twelve  months  before  the  death  of  the 

donor,  and  enrolled  in  the  Court  of  Chancery  within 

Vide  High.    V^   mooths  after  its  execution  j    and    unless  such 

more  on        gif^^  be  made  to  take  effect  immediately,  and  be 

GricYesT.      without  power  of  revocation.    And  that  all  other 

Cawj^^2Cox  giftsshall  be  void. 

45.  The.  two  universities,  their  colleges,  and  the 
colleges  of  Eaton,  Winchester,  and  Westnodnster,  are 
excepted  out  of  this  act.  With  this  proviso,  that  no 
colleige  shall  be  at  liberty  to  purchase  more  advow* 
sons  than  are  equal  in  number  to  one  moiety  of  the  fel- 
lows  and  students  upon  their  respective  foundations. 
2^  CoQside-  46.  At  common  law  a  consideration  was  not  essefl- 
"^*''''-  tially  necessary  to  the  validity  of  a  deed.     Thus  in 

308.     Plowden  it  is  aaid  arguendo  that,  by  the  law  of  Eng- 
landf  there  were  two  ways  of  making  contracts  for 
'  lands  or  chattels ;  the  one  by  words,  the  other  by 
writing :  and  because  words  were  oflen  spoken  inad- 
visedly, and  without  deliberation,  the  law  had  pro- 
vided that  a  contract  by  words  should  not  bind 
without  consideration.    But  where  the  agreement 
Bac.  Read,    was  by  deed,  there  was  more  time  for  deliberation ; 
13.  fof  ^hich  reason  deeds  were  received  as  a  lien  final 

to  the  party,  and  were  adjudged  to  bind  him,  without ' 
examining  upon  what  cause  or  consideration  they 
were  made. 
Y«r  Book.        47^  Xhus,  in  17  Edw,  IV.  where  a  person  promised 

17  Ed.4.4  6.  by  deed  to  give  another  twenty  pounds,  it  was  held 

that  an  action  of  debt  lay  upon  the  deed ;  and  th^t 

4he  consideration  was  not  examinable;  for  in  the 

3  Burr.  1670.  ^^'^  there  was  a  sufficient  consideration,  namely, 

7  TcrmR.     {he  will  of  the  party  whomade  the  deed.  A  doctrine 

which  has  been  assented  to  in  modern  times. 
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48.  It  should  hovrever  be  obseived»  that  tho^h  a 
deed  entered  into  without  any  consideration  is  valid 
at  lai^,  between  the  parties }  yet  in  many  cases  it  is 
voidr  as  to  strangers.  It  may  therefore  be  laid  down  '^^^  c*  26« 
generally  that  a  consideration  is  necessaiy  to  render 
a  deed  vaUd  against  aU  persons. 

49&.  The  Court  of  Chancery  w31  not  lend  its  aid 
to  cany  a  deed  into  execution,  unl^s  it  is  supported 
hy  acme  consideration.    For  "  equity  is   remedial  Jreat.  of  Eq. 
only  to  thme  who  ccHne  in  upon  an  actual  conside- 
ratioai.   So  that  although  a  voluntary  conveyance, 
^ch  iagood  in  law.  is  sufficient  like™  m  equity;  g«^-p 
yet  a  voluntary  defective  conveyance,  which  cannot  Wms.  245. 
operate  at  law,  is  not  helped  in  equity,  in  favour  of  ^^^:  ^""' 
a  bare  volunteer;  where  there  is  no  ccHisideration  Vide  infra, 
expressed  or  implied.^^  ^'  ^^' 

90*  There  must  be  not  c«kly  a  consideration  in  Treat,  of  fiq. 
equity,  as  a  motive  tw  rdlid^  but  it  must  be  a    *  *^'  '^  * 
stranger  consideration  than  what  is  on  the  other 
sideu    Por  if*  it  is  only  equal,  then  the  balance  will 
incline  neither  way,  and  the  Court  will  not  interfere. 

51.  Thus  where  there  are  two  conveyances,  wiliiout  Goodwin  v* 
con^deiation^  c^the  fiame  lands ;  the  Court  of  Chan-  i  cha.R.' 
xx^Ff  w31  sot  relieve  the  latter  against  the  former :  ^^^* 
s«  that  in  such  case  he  who  has  the  legal  estate  will 
holdit. 
r        5j&  There  are  some  deeds  deriving  their  e&ct 
&om  the  statute  of  uses ;  namely,  a  baigain  and  sale,   . 
sod  a  covenant  to  stand  seised  to  uses;  to  the  first  ^^"^*  ^*  ^• 
of  which  a  pecuniary  omsideralion^  and  to  the  second 
a  good  consideration^  is  abscdutely  necessaiy ;  other- 
wise they  are  vtiid. 

53«  Coosid&^tions  ve  oi  two  kinds,  civil  and  PiSbrent 
moml:  73kt  fitst,  which  is  usually  called  a  vahiable  ^>''^^^* 
consideration,  is  money,  or  any  otl^r  thing  that  bears 
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a  known  Value.  Marriage  also  forms  a  valuable  con- 
sideration. 

Tlie  second,  which  is  called  a  good  consideratioi^ 
arises  from  an  implied  oUlgation  f  such  as  that  which 
subsists  between  a  parent  and  child,  for  children  a« 
considered  in  equity  as  creditors,  claiming  a  debt 
founded  on  the  moral  obligation  of  the  parent  to 
provide  for  his  child. 

The  love  and  affection  which  a  man  is  naturally 
supposed  to  bear  to  his  brothers  and  sisters,  n^hem 
and  niecesi  and  heirs  at  law ;  and  the  desire  of  pre- 
ferring and  preserving  his  name  and  family,  are  also 
held  to  be  good  considerations. 

54;  The  payment  of  a  man's  debts  is  deemed  a 
good  consideration  ;  as  every  man  is  under  a  moral 
obligation  of  satisfying  his  lawful  creditors. 

55.  It  should  however  be  observed,  that  cohsidera- 
tions  against  the  policy  of  the  law,  the  principles  d 
justice,  or  the  rules  of  morality,  are  utterly  void :  it 

infra,  ch.  25,  being  a  rule  both  of  law  and  equity,  ex  turpi  eontraclu 

actio  Tion  oritur. 

Treat,  of  £q.      56.  A  consideration  is  either  express  or  implied* 

^•^.c.  .       ^^  express  consideration   is  where  the  motive  or 

inducement  of  the  parties  to  a  deed,  is  distinctly 
declared.  A  consideration  is  implied,  where  an  act 
is  done  or  forborne  at  the  request  of  another,  without 
any  express  stipulation ;  in  which  case  the  law  pte^ 
sumes  an  adequate  compensation  for  the  act  of  fox- 
bearance,  to  have  been  the  inducement  of  the  one 
party,  and  the  undertaking  of  the  other. 

3**  Writing.        57.  The  third  circumstance  necessary  to  a  deed  iSf 

that  it  be  written  or  printed ;  although  it  may  be  in 

1  Inst.  229  a.  any  language  or  character  whatever.   It  must  be 

written  on  paper  or  parchment ;  for  if  it  be  written  on 
stone,  board,  linen,  leatJjcr,  or  the  like,  it  is  no  deei 


Ti/fe  XXXII.   Deed.  C/i.  ii.  S  5?— 61.  «9 

« 

Wood  and.  stone  may  be,   says  Sir  W.  Blackstone,  2  Comm. 
more  durable,  and  linen  less  liable  to  erasures ;  but  ^^'^* 
writing  on. paper  or  parchment  unites  in  itself,  more 
perfectly  than  in  any  otlier  way,  both  these  desirable 
qualities  ;  for  there  i!9  nothing  else  so  durable,  and  at 
the  same  time  so  little  liable  to  alterations. 

58.  All  the  matter  and  form  of  a  deed  must  be  Touch.  54. 
written  before  the  sealing  and  delivery  of  it     For  if 

a  man  seals  and  delivers  an  empty  piece  of  parchment 
or  paper,  though  be  at  the  same  time  give  directions 
that  an  agreement  shall  be  written  above,  which  is       ^ 
accordingly  done,  yet  it  is  not  a  good  deed. 

59.  A  deed  of  revocation,  and  a  new  settlement  Paget  v. 
made  by  that  deed;   though  after  the  sealing  and  ^*^^^*' 
execution  thereof,  blanks  were  filled  up,  and  not  read 
again  to  the  party,  or  resealed  and  executed ;  was 
held  good. 

60.  A  deed  must  also  have  the  regular  stamps  A  proper 
required  by  the  several  statutes  made  for  that  purpose ;.  ^^*'"P' 
otherwise  it  cannot  be  given  in  evidence.  It  should 
however  be  observed,  that  the  laws  which  require  Fearne's 
all  deeds  to  be  stamped,  do  not  prevent  their  legal  |^08t.  Works,' 
effect  and  operation,  but  only  suspend  their  being 

pleaded,  or  given  in  evidence,   or  admitted  in  any  '  ^ 

court  to  be  good,  useful,  or  available,  till  the  duty    ... 
and  penalty  be  paid,  and    the    deed    be  properly 
stamped.  The  omission  of  the  stamps  in  the  first 
instance  is  therefore  immaterial,  if  the  deed  be  after- 
wards duly  stamped. 

61.  The  fourth  circumstance  necessary  to  a  deed  4*  Sufficient 

is,  that  there   be  words  sufficient  to  specify  the 

agreement,  and  bind  the  parties,  legally  and  orderly 

5et  forth  I  that  is,  there  must  be  words  sufficient  to 

signify  tlie  terms  and  conditions  of  the  agreement, 

10 
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and  to  bind  the  parties ;  which  sufficiency  must  be 
left  to  the  law  to  detennine, 

I  Inst.  6  a.        62;  Ancient  deeds  were  extremely  short,  and  smted 

to  the  simplicity  of  the  times ;  but  Tvfaen  deeds  grew 
more  complicated,  it  became  customary  to  divide 
them  into  several  fonqal  parts :  and  although  it  is  not 
absdutely  necessaiy  that  a  deed  should  be  divided  in 
this  manner,  provided  there  are  sufficient  words  to 
show  the  meaning  and  intention  of  the  parties ;  yet 
as  these  formal  and  orderly  parts  are  calculated  to 
'  convey  that  meaning  in  the  clearest,  most  distinct, 
.  and  elBfectual  manner ;  and  have  been  well  considered 
and  settled  by  the  wisdom  of  successive  ages,  it  is  -] 
prudent  not  to  depart  fhmi  them ;  without  ^good 
reason,  or  urgent  necessity. 

FormalParts.  63»  These  formal  and  orderly  parts  are,  I.  The  pre- 
mises; S.  The  habendum.  3.  The  tenendunu  4.  The 
reddendum.  5.  The  condition.  6.  The  warranty. 
7*  The  covenants :  and  8.  The  conchisioii« 

1  Inst.  6  a.         64.  The  premises  of  a  deed  contain  all  that  part 

which  precedes  the  habendum^  that  is,  the  date^  the 
parties  names  and  descriptiohs,  the  recital,  the  con- 
sideration, and  receipt  thereof,  the  ^ant,  the  de- 
scription of  the  things  granted,  and  Ithe  exception^ 
if  any. 

65^  The  habendum  declares  what  estate  or  interest 
is  granted  by  the  deed,  though  that  may  be  also 
done  in  the  premises.  Tlie  description  of  the  things 
granted  need  not  be  repeated  in  the  habendum  \ 
as  it  is  sufficient  that  they  are  described  in  the  pre* 
mises. 

66.  The  tenendum  was  formerly  used  to  exft^ 
the  tenure  by  which  the  estate  granted  was  to  be 
held ;  but  since  ail  freehold  tenures  have  been  con- 
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verted  iBto  socage,  the  teMfidwn  is  of  no  fttrtber  use, 
and  is  therefore  joined  to  the  habendum. 

67*  The  reddendtm  is  that  whereby  the  grantor  i  Inst.  47  a. 
reserves  some  new  thing  to  himself,  out  of  what  he 
has  granted  before. 

68.  The  fifth  part  of  a  deed  is  the  condition,  which  Tit.  13. 
has  been  described  in  a  f<Miner  title. 

69.  The  warranty  is  described  by  Lord  Cdbte  to  be  i  inat.  365  a. 
**  a  covenant  real  annexed  to  lands  or  tenements^  s  ^ 
whereby  a  man  and  his  heirs  are  bound  to  vrarrant 
the  same :  and  eith^  upon  voucher,  or  judgement  in 
a  werrantia  eharUt^  to  yield  other  lands  and  tene- 
ments, to  the  value  of  thos^tiitat  dhall  be  evicted  by- 
a  former  title ;  or  else  may  be  used  by  way  of  re- 
butter/' y' 

70.  The  covenant  is  an  agreement  by  which  one  of 
the  parties  obliges  himself  to  do  sometfasi^  beneficial 
to,  or  to  abstain  from  something,  whidi,  if  done,  might 
be  prejudicial  to  another  of  the  parties. 

71.  The  last  part  of  a  deed  is  the  ccmchision,  which 
mentions  t^e  executton,  and  the  date,  either  ex- 
preasly,  or  by  reference  to  the  beginning. 

72.  The  fifth  circnmstance  necessary  to  a  deed  is,  ^*  Rf«lbg  if 
that  it  be  read,  if  any  of  the  parties  require  it ;  if  not,  iSoser's 
the  deed  will  be  void,  as  to  the  party  requiring  it  to  ^^ 

be  read.  If  a  person  ean,  he  shooldread  it  himself;  Thorow^ 
4md  if  he  be  blind  or  illiterate,  some  other  should  ^^  ^«* 
read  it  fbr  him.  If  it  be  read  fdbely,  it  wilt  be  void,  Shiiiter*s 
at  least  for  so  much  as  w»  misread;  uidess  it  be  ]2r^.9o. 
agreed^  by  ccrfhisioa^  that  1^  dieed  shotdd  be  read  Anon.  skm. 
ftlse,  on  pur]pose  to  make  it  void ;  fbr  in  such  a  case  2  Atk.327. 
it  will  bind  ^  fraudulent  party. 

73.  The  sixth  cireumstance  inquired  is  seating  asid  ^"^  Sealing 

.     .  and  Sisninff. 

sigmng.  *    * 

Upon  the  establishment  of  the  Normans  in  Eng- 
land, the  practice  of  authenticating  all  writtfen  in* 
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2  Comm,       strumeiits'by  waxen  seals  only,  was  introduced;  And 

in  the  reign  of  Edw*  I.  every  freeman,  and  even  such 
of  the  most  substantial  villeins  as  were  fit  to  be  put 
upon  juries,  had  their  particular  seals. 

74.  Sealing  alone  was  sufficient  to  authenticate  a 
deed,  till  the  reign  of  Charles  II.,  and  is  still  neces- 
sary; for  no  written  agreement  is  considered  as  a 

Perk,  i  130.    deed,  unless  it  be  sealed.     But  if  a  stranger  seal  an 

instrument  by  the  allowance  or  commandment  pre- 
cedent, or  agreement  subsequent,  of  the  person  that 
is  to  seal  it,  it  is  sufficient :  therefore,  if  another  man 
seal  a  deed  of  mine,  and  I  take  it  up  afler  it  is  sealed, 
and  deliver  it  as  my  deed,  this  is  said  to  be  a  good 
agreement  to,  and  allowance  of  the  sealing,  and  so  a 
good  deed.  If  the  party  seal  the  deed  with  any  seal 
beside  his  own,  or  with  a  stick,  or  any  thing  else,  it 
is  equally  good. 

f  134.  75.  Perkins  says,  it  is  not  requisite  that  there  be 

for  every  grantor,  &c-  who  is  named  in  the  deed,  a 
several  piece  of  wax ;  for  one  piece  of  wax  may  serve 
for  all  the  grantors,  &c.  which  are  named  in  the  deed, 
if  every  one  of  them  put  his  seal  upon  the  same  piece 
of  wax,  or  if  another  do  so  for  them,  if  the  words 
.  of  the  deed  imply  so  much  ;  that  is,  if  it  be  said  in  the 
deed,  in  cujus  ret  testimonium  sigilla  nostra  apposui- 
muSf  or  words  to  that  effect. 

76.  One  of  the  incident^  to  a  corporation^  is  to  have 
a  common  seal,  to  authenticate  their  proceedings, 
and  to  prove  that  what  is  done  is  the  act  of  the  cor- 

Anon.  12.      porate  society.  '  But  Lord  G.  J*  Holt  has  said,  that 

Mod. 423.      r.  ::/   ^-    \    u  c  \v.« 

II  ^  person  pretending  to  be  maypr  of  a  corporation, 

put  the  corporation  seal  to  a  deed,  yet  it  is,  not,  by 

that,  the  deed  of  the  corporation. 

77.  By  the  statute  29  Cha.  II.  c.  3.  usually  called 
the  statute  of  frauds^  it  is  enacted,  that  all  convey- 
ances of  lands  shall  be  in  writing,  and  signed  by  the 
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^^^tfuties.    This  statute,  with  the  cases  that  have  arisen 
oa  ity  will  be  stated  in  the  next  chapter. 

78.  A  person  may  appoint  another  to  be  his  attor-  Frontin  ▼• 
Bey,  to  execute  a  deed  for  him ;  but  in  such  case  it  |JJ^^*705. 
must  be  executed  in  the  name  oi  the  principal ;  and 

the  power  of  attorney  is  now  frequently  annexed  to 
the  deed. 

79.  One  who  executes  a  deed  for  another,  under  a  Wilkes  ?. 
power  of  attorney,  must  execute  in  the  name  of  his  2  East,  148. 
principal.  •  But  if  that  be  done,  it  matters  not  in 

what  form  of  words  such  execution  is  denoted,  by 
die  signature  of  the  names. 

80.  The  seventh  circumstance  necessary  to  a  deed  7<»  Defiferj, 
is,  that  it  be  delivered  by  the  party  himself,  or  by  his 

certain  attorney.    For  a  deed  only  takes  efiect  from  Goddard's 
its  delivery ;  and  if  the  date  be  a  false  or  impossible  J|^  ^  **P* 
one,  the  delivery  ascertains  the  time  from  which  the  1  Salk.  463. 
deed  takes  effect. 

81.  If  another  person  seals  the  deed,  yet  if*  the  Perk.  $  130. 
p^irty  delivers  it,  he  thereby  adopts  the  sealing,  and 

(says  Sir  W.  ]Uackstone),  by  a  parity  of  reason,  the  2  Comm, 
signing  also,  and  makes  them  both  his  own.  This  ^^^* 
doctrine  does  not  appear  reconcileablewith  the  statute 
of  fnuids,  which  indirectly  requires  that  all  deeds 
should  be  signed  by  the  party  himself,  or  his  agent 
lawfully  authorized.  And  the  universal  practice  is, 
for  the  party  to  sign  the  deed,  and  to  acknowledge 
the  seal  as  his. 

8«.  The  deed  of  a  corporation  deles  not  need  any  Willis  v. 
delivery  j  for  the  apposition'  of  their  common  seal  q^^  ^ijj,^ 
gives  perfection  to  it,  without  further  ceremony.      .   1 67. 

88.  The  usual  mode  of  delivering  a  deed  is  to  take 
it  up  and  say — "  I  deliver  this  as  my  act  and  deed.*'— r  11^3^ 
Buta deed  may  be  delivered  without  words;  so  a  Tkormigh*  * 
^feed  imiy  be  delivered  by  wqrds,  without  ^ny^  act  of  f ^^  ^'^^'' 
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delivery ;  as  if  the  vniting  lies  upon  the  table,  an^ 
the  feoffor  says  to  the  feoffee,  go  and  take  up  the 
said  writing,  it  is  sufficient  for  you  -,  or,  it  will  aerv'e 
your  turn ;  or,  take  it  as  my  deed,  or  the  like  words, 
it  is  a  sufficient  delivery. 

84,  A  lessee  &r  years  granted  his  term  by  deed, 
and  sealed  it  in  the  presence  of  the  grantee  and  several 
other  persons.  The  deed  at  the  same  time  was  read, 
but  not  delivered  ^  nor  did  the  grantee  take  it,  but  k 
was  left  behind  in  the  same  place.  The  opinion  of 
all  the  Judges  was,  that  it  was  a  good  grant ;  for  the 
parties  came  for  that  purpose,  and  performed  all 
that  was  requisite  for  the  perfecting  it,  except  an 
actual  delivery ;  and  it  being  left  behind  them,  not 
countermanded,  it  should  be  said  a  delivery  in  law. 

35.  A  deed  may  be  delivered  to  the  party  himself, 
t>r  to  any  other  person,  by  sufficient  authority  £rom 
him,  or  it  may  be  delivered  to  any  stranger,  for  and 
on  behalf  and  to  the  use  of  him  to  whom  it  is  made, 
w*  Jiout  authority.  Bat  if  it  be  delivered  to  a  stranger, 
without  any  such  declaration,  it  seems  that  will  not 
be  a  sufficient  delivery. 

86.  A  deed  cannot  be  delivered  twice,  for  if  the 
first  delivery  has  any  effect,  the  second  will  be  void. 
Thus  if  an  infant,  or  a  person  under  duress  of  im* 
prisonment,  delivers  a  deed  ;  in  which  case  the  deed 
is  not  void,  but  only  voidable ;  and  after  the  infant 
being  of  full  age,  or  the  person  who  was  imder 
duress  being  at  large,  do  deliver  the  deed  again, 
such  second  delivery  is  void.  But  where  a  married 
woman  delivers  a  deed,  and  after  her  husbahd^s  death* 
delivers  it  again,  the  second  delivery  is  good ;  l)ecause 
the  first  was  void. 

87.  the  delivery  of  a  deed  may  be  either  absolute^ 
tliat  is,  to  the  grantee,  or  to  some  penon  for  himf 
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or  cmaditioBal,  that  ii^  to  a  third  person,  to  keep  it 
till  some  'thing  is  done  hj  the  grantee :  iu  which  la^t 
case  it  is  not  d^vered  as  a  deed»  but  as  an  escrow, 
that  isi  a  scrawl  or  writiiig»  which  is  not  to  take 
•efiect,  till  the  condition  is  performed ;  wken  it  be- 
comes a  good  deed. 

88^  Where  a  deed  is  delivered  as  an  escrow,  it  is  Toudi.  59^ 
oF   no  ibrce  till  the  condition  is  performed;   and 
although  the  party  to  whom  it  is  made,  should  get  it 
into  his  possesl^on,  before  the  condkion  is  performec^ 
yet  he  can  derive  no  benefit  from  it«    But  if  either  of 
the  parties  die  before  the  cmidition  is. performed,  and 
afterwards  the  condition  is  performed,  the  deed  be- 
comes good,  and  will  take  ^fect  ttom  its  first  delivery.  3  Rep.  35  b 
For  lliere  was  ttvditio  bickoata  in  the  lifetime  of  the 
parties  j   et  pastea  cansunmatio  esistehSj  by  the  pier- 
formance  of  the  condition. 

89«  Where  a  person  who  delivers  a  deed  as  an  Uenu  j 
escrow,  has  not  power  or  ability  in  law  at  that  time 
to  make  the  deed^  and  before  the  second  delivery  he 
attains  such  power,  there  the  deed  is  void*  But 
where  the  person  at  the  first  delivery  has  power  and 
ability  in  law  to  contract,  but  cannot  pafect  it  till 
sn  impediment  be  removed ;  there,  if  the  impedi- 
ment be  removed,  befcnre  the  second  delivery,  the 
deed  is  good. 

90.  If  an  usunarried  woman  delivers  a  deed  as  an  idein. 
escrow,  and  before  the  second  delivery,  she  marries 

or  dies ;  in  4uch  a  case, '  for  necessity,  ut  res  magis 
'^at  quam  pereat^  by  fiction  of  law,  this  shall  be  a 
good  deed,  ab  initio. 

91.  In  the  delivery  of  a  deed  as  an  escrow,  two  Touch.  58. 
things  must  be  attende4  to.    First,  that  the  form  of 

the  words  used  in  the  delivery  be  apt  and  proper ; 
The  proper  words  are  these—"  I  deliver  thisr  to  you 
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^as  an  escrow,  to  deliver  to  the  party  as  my  deed^ 
upon  condition  that  he  deliver  to  you  20  L  for  me  -/' 
«or  upon  any  other  condition  then  mentioned.  This 
mode  of  delivery  ought  to  be  taken  notice  of  in  the 
attestation. 
Idem.  92*  Secondly,  that  the  delivery  of  the  deed  as  an 

9Rco  ?3^7a    ®^^^^»  be  to  a  stranger ;  for  if  a  person  delivers  a 

deed  to  the  party  himself,  to  whom  it  is  made,  as  an 

escrow,    upon   certain  conditions,   the  deliveiy  is 

absolute^  and  the  deed  will  take  efiect  immediately : 

nor  will  the  party  to  whom  it  is  delivered,  be  bound 

'to  perform  the  conditions. 

8*  Attesta-         93.  The  eighth  and  last  circumstance  necessary  te 

n^el    *^"  *  deed,  is  the  attestation  of  it  by  witnesses  j  whidi  is 

2  Rep.  5  a.     not  a  thing  essential  to  the  deed  itself ;  but  only  con- 

-stitutes  tl\e  evidence  of  its  authenticity. 
^Garret  ▼.  ^*  ^^  ™^  reign  of  Queen  Elizabeth,  deeds  were 

I-istcr,-         often  without  V(dtnesses.  In  13  Cha.  II.  a  counterpart 

of  an  old  lease  without  witnesses,  was  allowed  as 
good  evidence;  and  Mr.  Justice  Windham  said,  he 
had  seen  several  deeds  made  in  Queen  Elizabeth's 
'time  without  witnesses. 
Park  ▼.  '  ^9S.  Jt  IB  uot  iieccssary  that  the  witness  should 
M^»'|^-  -actaally  see  the  party  execute  the  deed ;  for  if  he  be 

in  an  adjoining  room,  and  the  party  after  executing 
the  deed  brings  it  to  him,  tells  him  he  has  done  so, 
and  desires  him  to  subscribe  his  name  as  a  witness, 
vthat  is  sufficient. 

.    if 
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Section  1. 

^T^£  first  sectdon  of  the  statute,  29  Cha.  II.  c.  S.  Sut«meDto^. 
^    commonly  caUed  the  statute  of  frauds  and  per-     *  ^'"*«» 
juries,  enacts,  **  That  all  leases,  estates,  interests  of 
freehold,  or  terms  for  years,  or  any  uncertain  interest, 
of,  in,    or  out  of  any  messuages,   manors,   lands, 
tenements,  or  hereditaments,  made   or  created  by 
Uvery  and  seisin  only,  or  by  parol,  and  not  put  in 
writing,  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  their  agents  thereunto  lai^ully 
authorized  by  writing,  shall  have  the  force  and  d9fect 
of  leases  and  estates  at  will  only ;  and  shall  not  either 
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in  law  or  equity  be  deemed  or  taken  to  have  any 
other  or  greater  force  or  effect." 

By  the  2d  section,  leases  for  three  years,  where* 
upon  the  rent  reserved  amounts  to  two  thirds  of  the 
full  improved  value,  are  excepted* 

2.  By  the  Sd  section  it  is  enacted,  "That  no 
leases,  estates,  or  interests,  either  of  freehold,  or 
terms  for  years,  or  any  uncertain  interest,  not  being 
copyhold'  or  customafy  interest,  oC  in,  to,  or  out  of 
any  messuages,  &c.,  shall  be  'assigned,  granted,  or 
surrendered,  unless  it  be  by  deed  or  note  in  writing, 
signed  .by  the  party  so  assigning,  granting,  or  sur- 
rendering  the  same,  or  their  ag^itsthereunta  lawfully 
authorized  by  writing,  or  by  act  and  operation  of  law." 

3.  By  the  4th  section  it  is  enacted,  "  That  no 
ai[!tion  shall  be  brtmght  whereby  to  charge  anjr  perspn 
upon  any  agreement  made  upon  consideration  of 
marriage,  or  upon  any  contract  or  sale  of  lands^ 
tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized." 

Ck)ii6tructioti      4.  A  great  number  of  cases  have  arisen  upon  the 

of  the  4th  •  . 

Section.        construction  of  that  part  of  the  fourth  section  of  this 

statute  which  relates  to  marriage  agreements,  and 
contracts  for  the  sale  of  lands  ;  which  I  shall  endea- 
vour to  class  under  the  following  heads :  1.  What 
amounts  to  an  agreement  or  contract :  2«  What  is 
a  sufficient  signing  of  an  agreement  or  eontract : 

» 

3.  In  what  dases  a  written  note  or  letter  wiU  be  con-- 
sidered  as  a  sufficient  agreement :  and  4.  In  whatr 
cases  a  parol  agreement  is  out  of  this  act,  and 
supported  in  equity. 
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5.  With  reject  to  the  agreeiaent  in  yrriting  re-  What 
quired  by  the  statute,  no  precise  form  is  necessary  ;  an*>U^f«-^^ 
it4Dust  however  contain,  all  the  terms  of  the  contract,  ment. 
distinctly  set  forth;  and  be  made  with  the  privity 

and  consent  of  all  the  contracting  parties. 

6.  Any  .written  evidence  .of  an  agreement  will  ^^^  ^* 
operate  as  a  contract  within  the  statute.     Thus  an  2P.  w'ms. 
indtniment  originally  intended  as  a  deed,  but. which 
became  void  by  subsequent    events,  was  held   to 
amount  to  an  agreement,  upon  which  a  specific  per- 
fimhance  was  decreed. 

7.  A  mere  entry  by  a  steward  in  his  contract  book  Charlewood 
the  tenants,  is  however  not  evidence  that  there  ford  * 


is  an  agreement  for  a  lease,  between  the  lord  and  ^  ^^^'  ^^7* 
one  of  his  tenants ;  unless  supported  by  proof 

9.  A  particular  in  writing  for  the  sale  of  an  estate  Cass  f.  Wt- 
will  not  amount  to  an  agreement,  though  it  be  proved  Prec.  Il  Gbs, 
to  have  been  shown  to  the  purchaser  ^  unless  it  be  ^^' 
also  proved  that  it  was  shown  to  him  <m  his  purchase, 
and  that  he  purchased  by  it 

9«  Where  an  estate  is  sold  by  public  auction,  and 
the  auctioneer  puts  down  the  nam^  of  the  purchaser 
in  writiiig,  this  does  not  amoimt  to  an  agreement 
within  the  statute,  as  to  real  property  ;  though  suf- 
ficient for  chattels.  In  a  late  case  Sir  W.  Grant 
said  — "  The  proposition  that  the  auctioneer's  receipt  J^g^en  v. 

,  -  ^  Bradbear, 

may « be  a  note  or  memorandum  oi  an  agreement  i2Ve8. 466. 
within  the  statute,  is  not  denied  :  but  for  that  purpose 
the  receipt  must  contain  in  itself,  or  by  reference  to 
something  else  must  ^ow,  what  the  agreement  is.  In 
this  instance  <  one  very  material  particular,  the  price 
to  be  paid  for  this  estate,  does  not  appear. upon  the 
i^ecdpt :  for  the  amount  of  the  deposit,  unless  we 
Jqk>w  the  proportion  it  bears  to  the  price,,  does  not 
^w  what  the  price  is-;  and  the  receipt  con^taios  no- 
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reference  to  the  conditions  of  sale,  to  entitle  itf  to 
look  at  them  for  the  terms." 
Att.  Gen.  v.         jq^  ^  bidding  for  an  estate  before  a  Master  in 
iVe8.2i8.      Chancery,  amounts    to    an  agreement  within  the 

statute.    Upon  the  same  principle  it  is  held,  that  the 
Court  of  Chancery  will  carry  into  execution,  against 
the  representatives,  a  purchase  by  a  bidder  befoie 
the  Master,  without  thel  bidder's  subscribing,  after 
confinHation  of  the  Master's  report  that  he  was  the 
best  bidder ;  the  judgement  of  the  Court  taking  it  oat 
of  the  statute.    So  if  the  authority  of  an  agent,  who 
subscribed  for  a  bidder  before  the  Master,  cannot  be 
proved,  yet  if  the  Master's  report  can  be  confirmedi 
the  Court  will  carry  it  into  execution ;  unless  thece 
be  some  frauds 
What  18  a  11.  It  was  formerly  held,  that  an  agreement  vaust 

Signing.         ^^^^  ^^^^  Sealed  as  wdl  as  signed ;  otherwise  it  could 
Wheeler  v.     Qjjjy  \yQ  considered  as  a  parol  agreement,  and  .that 

Newton,  ,    "^      .  .  .  . ,  ^  .         „         .  . 

Prec.  in  Cha.  the  writing  was  omy  evidence  of  it.     But  this  was 
^^'  altered  ;  and  signing  being  the  only  thing  required  by 

the  words  of  the  statute,  was  deemed  suflScientr 
1  Cha.  Ca.  ]2#  In  the  case  of  Horton  v.  Gray,  36  Cha.  11. ;  and 

it^664.  ^      ^^^  ^"  *^^  ^^^  ^  Coleman  v.  Upcot,  whieh  will  be 

stated  hereafter;  it  was  held  that  an  agreement, 
signed  by  the  party  to  be  charged  with  the  same,  was 
sufficient ;    and  that  it  was  not  *  necessary  for  an 
7  Ves.  275.     agreement  to  he  signed  by  both  parties.  This  doctrine 
^        ^^^*     has  been  assented  to  in  modem  cases. 
Bawdes  v.  jg.  It  jg  ggid  by  Lord  Cowper,  that  he  knew  of  no 

Prec.  in  Cha.  case  where  an  agreement,  though  all  written  with  the 
^02.  party's  own  hand,  had  been  held  sufficient,  unless  ft 

had  been  likewise  signed  by  him ;  that  the  party's 
not  signing  it  was  evidence  that  he  did  not  thiid:  it 
complete ;  that  he  had  left  it  to  an  after  consideration^ 
and  might  make  alterations  or  additions  in  it :  theie- 
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Ibt^y  unless  it  was  signed  by  him,  or  something  equi«» 
valent  don^  to  show  that  he  looked  upon  it  as  com* 
pleted,  he  thought  such  writiug  by  the  party  himself 
was  not  suflScient  to  bind  him  within  the  statute. 

14t.  Although  a  purchaser  makes  alterations  in  the  Hawldnt  r. 
draft  of  an  intended  cotivejrance,  and  returns  it  to  i  p/Wms. 
the  attorney  of  the  vendor ;  yet  this  is  not  a  sufficient  ^70^ 
signing  within  the  statute^ 

IS.  It  was  resolved  by  Lord  Hardwicke,  that  where  Welford  r. 
a  person  subscribed  a  deed,  as  a  witness,  to  which  ??^?q3 
she  was  not  a  party,  but  knew  the  contents  of  it,  lWil8.ll8. 
'  which  constituted  a  complete  agreement,  such  sign- 
ing was  sufficient.    For  the  meaning  of  the  statute 
was  to  reduce  contracts  to  a  certainty,  in  order  to 
ovoid  peijury  on  the  one  hand,  and  fraud  on  the 
other.   Therefore,  both  in  the  Court  of  Chancery,  and 
in  the  Courts  of  Common  Law,  where  an  agreemient 
has  been  reduced  to  such  a  certamty,  and  the  sub« 
«tance  of  the  statute  has  been  complied  with  in  the 
material  part,  the  terms  have  never  been  insisted  om 

16.  In  a  modem  case  it  was  held  by  Lord  Eldon,  that  Coles  v. 
-a  vendor  of  an  estate  was  bound  by  the  ssignature  of  9  y^^  234! 
the  agent's  clerk,  thus,  **  Witness  £.  S.  for  Mr.  Smithy 
i^entfor  the  seller,''  upon  evidence  of  assent.  He  ex- 
pressed his  approbation  of  the  doctrine  laid  down  by 
Lord  Hardwicke  in  Welford  v.  Beazeley,  that  where  ante,  1 15. 
either  the  party  himself,  or  a  person  duly  authorized  by 
Jiim,  ascertains  the  agreement,  by  a  signature  in  the 
;fonn  of  addition,  that  signature  of  that  instrument 
ascertains  the  agreement  sufl^ciently  within  the  sta- 
tute; though  not  a  signing  as  an  agreement,  yet 
sufficient  to  identify  the  agreement :  the  instrument 
itself  ^ntaining  the  terms ;  and  therefore  sufficient 
withm  the  statute,    ^ut  he  expressed  a  doubt  wbe-  stokes  v. 
tber  the  insertion  oC'the  name  in  the  body  of  the  ^^^^219. 
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agreemeue^-  .^ras  a    sc^cicnit   sigtuiture  within 
statute. 
An  Agent  17.  i^  jg  observable,  that  in  the  4th  .section  of  the 

may  be  au" 

thorized  to     Statute,  it  is  not  required,  as  in  the  first  jsection,  that 
•ign  by  Parol,  tfa^  ^^^  gj^^jj  ^^  authorized  by  writmg.    In  the 

5  vin.  Ab,      case  of  Waller  v.  Hendon^  before  Loxd  Macdesfeid, 
524.  pL  45.    ^  ^^  j^^y^  ^^j^  ^^  authority  to  treat  or  buy,  may 

be  good  without  writing,  though  by  the  statute  the 

contract  itself  mtxst  be  in  writing*    And  in  a  modem 

9  Ves.  250.    Case  Lord  Eldon  said—-*'  It  is  clearly  settled  now, 

that  an  agent  need  not  be  authorized  in  writii^." 
A  Letter  is  an      18.  It  has  been  held,  that  a  letter  will  amount  to* 
^eman".     ^  sufficient  agreemoit  wiliiin  the  statute^  where  it  is 
Y^^\,        signed  by  the  party  to  be  chaiged  with  the  same 
527.      *      But  ^be  letter  must  sufficiently  specify  all  the  tenm 

upon  w4iich  the  agreement  ia  made  ^  or  refer  to  some 
written  i^reemeoty  in  which  all  the  circunistance» 
are  specified ;.  and  not  reqfoire  any  external  evidfence 
to  explain  it :  for  otiierwise  that  which  the  statute 
was  made  to  prevent,  namely,  fraud  and  peijiny^ 
would  be  let  in.  It  must  likewise  appear  that  the 
other  party  accepted  the  terms,  and  acted  in  eon- 
templation  of  them. 
Seagood  v.  IQ.  A  bill  was  brought  for  a  spec^  execution  rf 
inCha.560.'  W  agreement,  for  the  purchase  of  ttiwe  houses.  The 

owner  had  agreed  to  sell  them  to  the  plaintiff  for  s 
certain  sum :  the  plaintiff  paid  a  guinea  in  part ;  and 
sent  a  note  to  his  solicitor  to  this  effect : — **  Mr.  L. 
pray  deliver  my  writings  to  the  bearer;  I  having 
agreed  to  dispose  of  them.**  The  defendant  insisted 
on  the  statute  of  frauds ;  and  the  question*:was,  whether 
this  note  would  take  it  out  of  tke  statute.  It  was 
decreed  that  it  would  not ;  for  it  ought  to  be  such 
•an  agreement  as  specified  Ike  tesms  thereof,  wRieh 
this  did  not,  though  signed  by  the  party  j  for  it  did 
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not  m^ition  the  sum  that  was  paid,  nor  the  number 
of  houses  to  be  disposed  of,  whether  all  or  some,  Qt 
hDw  many,  nor  to  whom  they  were  to  be  sold :  nei- 
ther did  the  letter  mention  whether  they  were  to  be 
disposed  of  by  way  of  sale  or  by  assignment  of  lease. 
So  all  ttie  danger  of  peg  my,,  which  the  statute  was 
to  proride  against,  would  be  let  in  to  ascertain  the 
agreement* 

SO.  The  plaintiff  had  agreed  for  the  purchase  of  an  Clerk  v. 
estate  from  the  defendant,  but  the  agreement  was  ia^.]2. 
not  redueed  into  writing.    However,  in  confidence, 
piaiatiff  had  given  orders  for  c&oveyances  to  be  dvawn     ^ 
and  engrossed,  and  went  several  times  to  view  the 
estate.  Sometime  after,  the  defendant  sent  a  letter  to 
tke  plaintifl^  to  io&»m  him,  that  at  the.  time  he  eon«- 
tiacted  foff  the  sale  of  the  estate,,  the  value  of  the 
tiDd)er  was  not  koofwn  to  him ;  and  that  the  plaintiff 
should  not  have  the  estate,  unless  he  ^would  give  him 
a  larger  price*     A  bill  was  brought  to  carry  this 
agreement  into  execution ;  to  which  the  statute  of  ' 

frauds  was  pleaded. 

Lord  Hard wicke .  allowed  the  plea,  and  said,  that 
the  letter  could  not  be  sufficient  evidence  of  the 

r 

agreement^  the  terms  of  it  not  being  therein  men*- 
tioned* 

91.  In  a  modem  case,  where  the  defendant  ac-  Tawneyn 
knowledged  by  letter  an  agreement  for  the  sale  of  3  3^  ^* 
an  estate,  which  had   been  reduced  into  writing,.  161, 318. 
but  not  signed;   it  was  held   to    be  a  sufficient 
agreement  within  the  statute  of  frauds.     And  Lord 
tliurlow  said— <-^^  If  the  letter  contains  the  terms 
of  the  agreement^  or  if  it  refers  to  anot^r  lett^^ 
^ich  contains  the  terms^   that  is  sufficient.    For 
I  am  of  opinion,  that  if  a  letter  refers  so  clearly 
to  an  agreement,  as  to  show  what  was  meant  by 
the  parties,  where  the  existence  of  the  paper  is 
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pitted  by  parol,  that  will  take  the  case  out  of  the 
statute/^ 
^°'^«9?"P"  '  22.  A  letter  of  this  kind  must  have  the  piopei 

ton,  2  Bro.  , ,  ^    '^ 

R.  32. 309.    stamps  put  on.  it,  in  order  to  make  it  evidence. 
Letters  pre     .  23.  There  have  been  -several  cases  in  which  a 
JJ^JJJj^g       father  or  near  relation  promises  by  letter  to  give  a 

portion  to  his  daughter  or  cousin  in  marriage ;  which 

m 

has  been  held  to  amount  to  a  contract  within  the 

statute. 

Bird  V.  24^  A.  wrote  a  letter,  signifying  his  assent  to  the  mtr- 

2  Vent.  361.  riage  of  his  daughter  with  J.  S.,  and  that  he  would 

Skin.  142.      gj^^  j^^^  £  1,500.  Afterwards,  by  another  letter,  up<» 

a  farther  treaty,  he  went  back  from  the  proposals  in 
his  former  letter ;  but  some  time  after,  he  declared 
he  would  agree  to  what  was  proposed  in  his  £r»t 
letter.  Hiis  was  held  a  sufficient  promise  in  writing 
within  the  statute ;  the  last  declaration  having  set 
the  terms  in  the  first  letter  up  again. 

Moorir.Hart,      25.  On  a  treaty  of  marriaire,  tihe  father  of  the  lady^ 

1  Vera.  110.    .  ,    1^     ,         ^  ,-1  •  -^  1 

agreed,  by  letter  to  a  third  person,  to  give  a  certain  > 

portion  to  his  daughter  j  this  was  held  to  be  bindings 
and  out  of  the  statute; 
Wankford  ▼.    *  26.  A.,  in  a  letter  written  by  his  direction,proinised 

2  Vera. 322.  to  give  ^1,500  portion  with  his  daughter.  A.  was. 
2Freein.20i.  afterwards  privy  to  the  marriage,  and  seemed  to  ap- 
Coolcea  v.  f^owe  of  it.  Decreed,  that  A.  should  pay  £  1,500  as 
Mascall,        his  daughter's  portion.    The  decree  was  affirmed  in 

2  Vern.  200.   . .      tj  x»  t      j 

the  House  of  Lords. 
FrecinCha.      *7-  The  principle  of  these  cases  is,  that  a  man 
661.  who  marries  a  lady  upon  thie  encouragement  of  a 

letter,  shall  recover  what  is  promised  in  such  letter ;. 
because  the  agreement  is  executed  on  his  part,  as  far 
as  it  can  be,  and  cm  never  be  undone  after.  But 
where  a  man  marries  without  any  knowledge  of  sucb 
a  letter,  a  court  of  equity  will  not  decree  the  per-- 
formaace  of  any  promise  contained  in  it 
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'SS.  Tlie  plaintiiF  courted  one  of  the .  daughters  of  Ayliflt  v. 

Sir  T.  Haslewood,  and.treated  with  the  father  about  \v!m.*65. 

the  marriage,  who  consented,  and  wrote  a  letter  signed 

with   his  name  to.  his  daughter,  intimating  that  he 

had  met  the  plainti^  had  agreed  to  give  him  3,0002. 

as  a  portion ;  to  which  the  plaintiff,  he  said,  seemed 

to  assent }  and  that  they  were  to  meet  the  next  day^ 

'when  the  afiair  was  to  be  fully  concluded.     They 

onet  accordingly,  and  agreed  to  the  marriage.    The 

&ther  gave  money  to  the  daughter  to  buy  wedding 

clothes.     The  wedding-day  was  appointed,  but  the 

father  died  prior  to  it,  having  made  his  will  long 

before,  and  given  his  daughter  S,O0Q/.  The  daughter 

did  not.  show  this,  letter  to  her  intended  husband 

whom  she  afterwards  married.    The  S,000/,  waspai^ 

to  the  husband ;  who.  did  not  make  any  settlement  on 

his  wife. 

Lord  Macclesfield  said, — This  being  no  more  than 
a. communication,  had  no  ingredient  of  equity.  The 
husband  made  no  settlement :  he  did  not  know  of  the 
letter,  it  being  written  to  the  daughter ;  he  therefore 
could  not  be  supposed  to  have  married  in  consequence 
of  it ;  and  dismissed  the  bill.  •   ^ 

29.  Notwithstanding  the  statute  of  frauds,  parol  Parol  Agree* 
agreements  have  been  frequently  enforced  in  equity  HJ^Bqu^ 
in  the  following  cases.     1.  Where  the  reducing  them, 

into  writing  has  been  prevented  by  fraud.     %  Where 
there  has  been  a  part  performance  of  them. 

30.  Where  the  reducing  an  agreement  into  writ-  Where  there 
ing,  or  the  signing  of  it,  is  prevented  by  fraud,  the 

Court  of. Chancery  will  support  it  j  because  it  is  one  lAb.Eq.  19. 
pf  the  principal  objects  of  a  court  of  equity  to  relieve 
against  fraud. 
81.  A,  father,  on  a  treaty  fqr  the  marriage  of  his  Mallett  v. 
\v  with  the  plaintifi^  signed  a  writing  com*,  precfb^ha. 

'  *  404.* 
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prising  the  terms  of  the  agreen  eat^  axid  afterwards 

designing  to  elude  it,  directed  his  daughter  to  get 

the  plaintifF  to  deliver  it  up,  and  then  to  marry  him, 

which  she  did.    Hie  plaintiff  was  relieved. 

Maxwell  v.        gg.  jt  ig  laid  down  by  Lord  Macclesfield,  that 

Free,  in  Cha.  where  on  a  treaty  for  a  marriage,  or  on  any  other 

^^^'  treaty,  the  parties  come  to  an  agreement,  but  the 

same  is  never  reduced  into  writing,  nor  any  proposal 
made  for  that  purpose,  so  that  they  rely  whoBy  oa 
their  parol  agreement ;  unless  this  be  executed  in 
part,  neither  party  can  compel  the  other  to  a  specific 
performance  ;  for  that  the  statute  of  frauds  js  directly 
in  their  way.  But  if  there  be  any  agreement  for 
reducing  the  same  into  writing,  and  it  is  prevented 
by  the  fraud  and  practice  of  the  Other  party,  the 
Court  of  Chancery  will  in  such  a  case  give  relief:  sa 
where  instructions  were  given,  and  preparations  made 
for  the  drawing  of  a  marriage  settlement^  but  before 
the  completing  of.it,  the  woman  was  induced,  by  the 
assurance  and  promises  of  the  man  to  perform  it,  to 
marry  hun. 
1  P.  Wms.         33.  It  was  also  said  by  the  Court,  in  the  same 

case,  that  where  there  was  fraud,  equity  woujd  re- 
lieve, even  against  the  words  of  the  statute  j  as  if 
one  agreement  in  writing  should  be  proposed  and 
drawn,  and  another  fraudulently  and  secretly  brought 
in  and  executed,  in  lieu  of  the  former. 
Where  there  34.  It  is  said  in  the  Treatise  of  Equity^  b.  i.  c.  3.  §  8. 
formanoe.  ^  ^^^^  ^^  ^  parol  agreement  be  carried  into  execution 

by  one  of  the  parties,  as  by  delivering  possession, 
and  such  execution  be  accepted  by  the  other,  he 
that  accepts  it  must  perform  his  part;  for  where 
there  is  a  performance,  the  evidence  of  the  bargain 
does  not  lie  merely  upon  the  words,  but  upon  the 
fact  performed ;  and  it  is  imconscionable  that  tiie 
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party  who  has  received  tlie  advantage,  should  be 
admitted  to  say  that  such  a  contract  was  never 
made. 

35.  Lord  Cowper,  in  confirmation  of  this  doctrine  GUb.  R.  2. 
has  said,*  thai  wherever  a  parol  agreement  is  began 
to  be  put  in  execution,  and  intended  to  be  contimiedt 
there,  though  there  be  no  writing,  yet  the  Court  of 
Chancery  will  enforce  its  execution,  notwithstanding 
the  statute  of  frauds. 

S6.  With  respect  to  the  acts  which  have  been  held  Wh«t  Acts 
to  be  a  part  performance  of  axi  agreement,  the  general  ^,^ 
rule  k,  that  they  must  be  such  as  could  be  done  with  uice. 
no  other  view  or  design  than  to  perform  the  agree- 
ment ;  such  as  delivery  of  possession ;  and  payment 
of  the  whole,  or  a  considerable  part  of  the  considera* 
tbn. 

9J.  The  delivery  of  possession  and  laying  <mt  Delivtr^^^ 
money  has  always  been  held  to  ^e  a  part  performance  "•»*^*®"- 
of  a  parol  agreement ;  so  as  to  take  it  out  of  the  ^  ^^^*  ^- 
statute  of  frauds. 

88.  The  plaintiff  having  a  house  in  London,  agreed  JJj^^ ^ 
with  the  defendant  for  a  lease  of  a  piece  of  ground  2Freem.268, 
adjoining,  for  as  long  time  as  he  had  in  the  house : 
thereupon  the  plaintiff  entered  upon   the  ground, 
built  a  wall,  and  made  a  vault,  for  the  convenience 
of  his  house :  when  he  had  so  done,  the  defendant 
Infused  to  make  him  a  lease ;  whereupon  the  plaintiff 
preferred  his  bill  to'have  an  execution  of  the  agree- 
ment The  defendant  pleaded  the  statute  of  frauds; 
the  agreement  not  being  in  writing.    The  plea  was 
over-ruled  by  the  Lord  Keeper  j  and  the  Master  of 
Ae  Rolls  decreed  the  defendant  to  perform  the 
agreement,  saying,  that  the  statute  was  not  made  to 
encourage  frauds  and  cheats  j  for  the  plaintiff  having  ^  ^mum. 
^i  out  his  money  in  pursuance  of  the  agreatnetiti 
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and  taken  possession  of.  the  land,  the   defendant 
ought  to  execute  a  lease. 

39*  There  was  a  parol  agreement  for  a  lease  ftr 
21  years,  upon  'which  the  lessee  had  entered  and 
enjoyed  for  six  years ;  then  the  lesscir  brought  a  bill 
to  oblige  the  lessee  to  execute  a  counterpart,  for  the 
residue  of  the  term ;  to  which  he  pleaded  the  statute  f 
of  frauds;  which  was  over«-ruled,  the  agreement  - 
being  in  part  performed. 

40.  It.  is  laid  down  by  Lord  Hardwicke  in  the 
case  of  Lacon  v.  Mertins,  that  payment  of  money  had 
always,  been  held  to  be  a  part  performance  of  an 
agteement.  But  in  Seagood  v.  Meale,  where  a  ginnea 
only  was  paid  out  of  ^150 ;  lihat  was  said  not  to  be 
n  part  perfonnaace ;  it  being  only  meant  as  earnest. 

41  i  In  a  modem  case,  where  five  guineas  were 
paid,  upon  a  parol  agreement,  for  the.  purchase  of 
a.  lot  of  land,  of  which  the  price  was  105  /• ;  Lo^d 
Rosslyn  said,  that  though  payment  of  a  substantial 
part  of  the  purchase  money  would  take  an  agree* 
ment,  as  to  land,  out  of  the  statute  of  frauds,  on  the 
ground  of  part  performance;  yet  that  payment  of  a 
small  sum  would  not  do  so ;  and  allowed  the  plea  of 
the  statute. 

4S.  It  has  however  been  always  held,  that  acts 
merely  introductory  to  the  completion  of  an  agree** 
ment,  such  as  giving  instructions  for  a  settlement^  or 
going  to  view  an  estate  contracted  for,  are  not  such 
a  part  performance  as  to  take  it  out  of  the  statute. 

43.  In  consequence  of  a  treaty  of  marriage,  the 
lady's  father  and  the  intended  husband  went  to  Mr* 
MinshuPs  chambers,  who  was  to  draw  the  settlementr 
as  counsel  for  the  lady ;  and  Mr.  M»  took  down 
minutes  thereof  in  writing,  The  next  day  th^  U^y  * 
father  died,  and  the  daty  after  the.  marriage  *^ 
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]place.  The  husband  and  wife  brought  a  bill  for  a 
specific  execution  of  the  agreement  j  but  it  was 
declared  not  to  be  ^uch  as  the  Court  of  Chancery 
would  execute;  And  Lord  Cowper  said  he  had 
always  been  tender  in  laying  open  that  just  and  wise 
provision  the  Parliament  had  made.  That  the  act  had 
not  only  directed  su<^h  agreements  to  be  in  writing, 
but  went  further,  and  directed  them  to  be  signed  by 
the  parties  themselves,  or  some  other  lawfully  autho- 
lized  by  them  for  that  purpose. 

44.  Mr.  Bagenel  entered  into  a  parol  agreement  Whale^  t. 
with  Whaley  for  the  sale  of  an  estate  in  the  county  of  5^pSrt^ 
Carlow,  delivered  to  him  a  rent-roll  of  the  lands,  Ca.  345. 
which  was  dated  and  altered  with  Bagenel's  own 
hand,  and  showed  by  the  title  of  it,  that  an  agreement 
had  been  made,  between  him  and  Whaley,  for  the 
sale  of  the  estate  at  21  years  purchase :  an  abstract 
of  the  title  was  also  delivered  to  Whaley  together 
with  the  deeds.   Bagenel  wrote  letters  to  several  of  his 
creditors,  informing  them  that  he  had  contracted 
with  Whaley  for  the  sjde  of  his  estate  at  ^21  years 
pwchase,  and  sent  the  tenants  to  treat  with  Whaley 
for  the  renewal  of  their  leases.     Upon  an  inquisition 
held  by  virtu6  of  a  writ  of  elegit^  sued  out  by  one  of 
BagenePs  creditors,  his  agent  produced  a  witness  to 
prove  that  the  lands  were  sold  by  Bagenel  to  Whaley^ 
in  consequence  of  which  the  jury  found  a  verdict 
that  Bagenel  was  not  seised  of  the  lands.    Bagenel 
afterwards,  refused  to  perform  his  agreement.  Whaley 
filed  a'  bill  in  Chancery  in  Ireland  for  a  specific  per- 
f<nrmance :  Bagenel  pleaded  the  statute  of  frauds,  in 
I    bar  of  the  discovery  and  relief ;  which  was  allowed. 
Ob  an  appeal  to  the  House  of  Lords  of  England, 
it  was  cohtendedl)y  the  appellant,  that  the  statute  of 
inuids  was  made  in  order  to  prevent  the  danger  of 
Vol,  IV.  E 
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perjury,  which  might  arise  from  parol  agreements -5 
but  where  there  was  written  evidence  that  an  agree- 
ment was  made,  and  acts  had  been  done  by  the 
parties,  in  part  execution  of  it,  the  danger  of  perjuiy 
was  removed*  That  where  a  bill  was  framed  with 
proper^harges  of  facts  and  circumstances,  tending  to 
take  the  case  out  of  the  statute  of  frauds,  the  plea  of 
4lie  statute  ought  not .  to  .be  aUowed  in  bar  of  the 
discovery  sought  by  the  bill,  without  a  full  and 
negative  answer  to  such  charges,  as  would,  if  proved 
true,  be  suflScient  in  -equity,  to  entitle  the  plaintiff  to 
relief. 

In  suppoi^  of  the  plea  it  was  said,  tluit  the  Irish 
statute  of  frauds  was  little .  else  than  a  transcript  of 
the  English  statute:   the  intent  of  both   was  the 
same,  and  every,  rule  of  construction  applicable  to  the 
one,  was  .equally  sa  to  the  othen    A  written  agre^* 
ment  signed  by  the  party,  or  some  person  by  him 
thereunto  authorized,  was  by  both  acts  precisely  and 
positively  required,  for  establishing  contract^  for  sate 
of  iapds :  and  being  of  the  substance  of  the  contract, 
had  never,  whUe  the  contract  remained  execute^, 
been  dispensed  with.  Of  this,  the  appellant  himself 
seemed  sensible,  by  his  charge  of  the  respondent's 
having  with  his  own  hand  inserted  in  figures  in  the 
lent-roll  the  amount  of  the  rent  \  added,  the  date^  ^nd 
struck  out  a  denomination  which. he  meant  topf^ 
aerve ;  which  the  appellant  would  have*  considered  as 
apioiuiting  to  a  written  agreement :  but  it: wasd^^^X*    ' 
no  more  than  one  of  those  many  loose  and  unmeaning    < 
circumstances,  which,  if  attended  to,.  wouLl  in  theit    | 
consequences  let  in  all  the  misc)iiefs  .meant  to  )>6 
prevented  by  the  actj  which  gives  credit  only,  to  a 
writing,  and  the  party's,  or  his  agent's,  signature*^ 
Contracts  partly  executed  by  delivery  of  posseasiorv 
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receipt  of  some  of  the  purchase  money,  or  attended 

^ith  some^  frauds  on  the  part  of  the  vendor,  who  had 

made  iise  of  the  act  for  sheltering  fraud,  were  very 

justly .  decreed  to  be  speGi6caUy  performed.  But  those 

were  q^uite  foreign  to  the  present  case,  which  appeared^ 

upon  the  appellant's  own  statement  of  it,  to  be  no 

more  than  a  proposal  or  treaty,  attended  with  some 

inquiries,  but  never  carried  into  the  least  execution : 

^oid  no  imputation  of  fraud  lay  upon  the  respondent 

throughout  the  whole  transaction.  That  the  plea  went 

to  the  discovery  as  well  as  the  relief ;  and  rightly  so, 

fat  wherever,  a  plea  is  sufficient  to    bar  the  relief 

prayed,  it  must  go  to  the  discovery :  otherwise  the 

plea  to  the  relief  would  be  nugatory  and  idle.    Here 

the  whole  charge  rested  upon  a  suppose^  agreement, 

which  being  neither  reduced  into  writing,  nor  signed 

.  by  the  respondent,  could  never  be  decreed  against 

faim ;  if  so,  a  discovery  of  all  the  matters  charged  in 

the  bill  would  be  a  discovery  of  nothing  at  all,  and  v 

leave  the  appellant  in  just  the  same  state  as  he  was. 

The  order  was  afiSrmed. 

45..  In  a  modem  case  Lord  Thurlow  sai4— "  If  2Bro,R. 

1  559 

tuere  be  general  instructions  for.  an  agreement,  con* 
Slating  of  material  circumstances,  to  be  afterwards 
extended  more  at  large,  and  to  be  put  into  the  form 
I  of  an  instrument,  with  a  view  to  be  signed  by  the 
parties,  and  no  fraud,  but  the  party  takes  advaqtag^ 
oitha  Joctis.penitentkef  he  shall  not  be  compellable 
I  to  perform  such  an  agreement  as  that,  when  he  insists 
^xfm  the  statute  of  frauds."  . 

46.  Lord  Alvanley,,  when  Master  of  the  Rolls,  has  3  Vcs.  712. 
«aid~"  I  admit  my  opinion  is,  that  the  Court  has 
gooerather  toQ^far  in  permitting  part  performance, 
^iid  other  circumstances,  to  take  case3  out  pf  the 
***tute }  th^B,<  unavoidably  perhaps,  after  establi^lji,-^ 

E2 
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ing the  agreement,  to  admit  parol  evidence  oftihe 
contents  of  that  -agreement.  As  to  part  performance, 
it  might  be  evidence  of  some  agreement ;  but  of 
what,  must  be  left  to  parol  evidence  ?  I  a]  ways  thought 
the  Court  went  a^eat  way.  They  Might  not  to  have 
held  it  evidence  •  of  an  unknown  agreement,  but  to 
have  had  the  money  laid  out,  repaid.  It  ought  to 
have  been  a  compensation.  Those  cases  are  very 
dissatisfactory.  It  was  very  right  to  say,  the  statute 
should  not  be  an  engine  of  fraud ;  therefore  compen- 
sation would  have  been  very  proper.  They  have,  how- 
ever, gOne  farther,  saying  it  was  clear  there  was  some 
atgreement,  and  letting  them  prove  it ;  but  how  does 
the  circumstance  of  a  man's  having  laid  out  a  great  deal 
of  money,  prove  that  he  is  to  have  a  leiswe  for  ^ 
years?  The  common  sense  of  the  thing  would  have 
been  to  have  left  them  bring  an  action  for  the  money. 
I  should  pause  upon  such  a  case. 
7  Vcs.  347.         47.  This  doctrine  has  been  confirmed  by  Sir  W. 

Grant,  who  has  said — "  I  am  aware  there  are  cases, 

« 

that  acts  done  by  the  defendant  can  make  a  ground 
for  compelling  him  to  perform  the  agreement}  but  it 
is  difficult  to  bring  those  cases  to  bear ;  for  to  what 
do  those  acts  amount,  when  there  is  no  prejudice  to 
the  plaintiff?  only  to  proof  of  the  existence  of  an 
agreement.    The  existence  of  the  agreement  may  be 

put<)ut  rfall  doubt  by  the  acts;  but  the  objection 

• 

upon  of  'the  statute,  that  the  agreement  is  not  m ' 
writing,  remains  where  it  did.     The  Court  does  not 
profess  to  execute  a  parol  agreement  merely  because 
aiite,144.     it  is  satisfactorily  proved.     In  Whaley  Vv  Bagcnelf 

which  being  j^efore  the  House  of  Lords,  must  super* 
sede  the  authority  of  every  other  case,  various  acts 
had  been  done  which  implied  that  the  party  had  s()Ut 
the  estate,  and  did  not  consider  himself  any  longer  the 
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owner  qf  it  '  The  question^  still  remained, .  whether 
that  agreement  should  be  carried  into  execution } .  and 
it  was  held,  that  the  acts  done  by  the  defendant  did 
not  entitle  the  plaintiff  to  have  it  specifically  per- 
formed.** 

48.  It  was  formerly  held,  that  if  a  bill  was  brought  Parol  Agree. 
in  Chancery  for  the  execution  of  a  parol  agreement,  decreedT*^ 
which  was  in  no  part  exeeuted,  and  the  defendant  though  con- 
by  Ins  answer  confessed  the  agreement,  without  in-  Prec  in  oha. 
sisting  on  the  statute  •  of  frauds,  the  Court  would  ^^^*  ^^^ 
decree  an  execution  of  the    agreement;   because^ 
when  the  defendant  confessed  it,  there  was  no  danger 
of  perjury,  the  only  thing  the  statute  intended. to 
prevent. 

49^  This  doctrine  has  been  altered,  and  it  seems  to  ^ooth  r. 
be  now  settled,  that  upon  a  bill  for  a  specific  per.*  5  Vea^  {j^ 
fonnanee  of  a  paaol  agreement^  the  defendant,  though 
admitting  the  agreement  by  his  answer,  may,  if  he 
insis-ts  on  the  statute,  have  the  benefit  of  it  at  .the 
hearing ;  and  Sir  W.  Grant  has  decided,  that  where  Blagden  r. 
the  defendant  insists  on  the  statute  of  frauds,  admis-  ]  2  ves.  466. 
9ions  by  the  answer  are  immaterial. 

50.  If,  however,  the  defendant  admits  the  agree-  Spurrier  r. 
ment  in  his  answer,  and  submits  to  perform  it,  he  5  y^!  548. 
will  not  be  allowed  to  take  advantage  of  the  statute 
of  frauds,  in  his  answer  to  an  amended  bill.] 

5\.    Although  a  written  agreement    cannot  be  A  written 
altered  or  contradicted,  in  particular  parts,  by  parol  ^fg^^!5JJ[ 
evidence;    yet  it  is  laid  down  by  Lord.  Keeper  by  Parch 
North,   that  an  agreement  might,  notwithstanding  2  Ab.Eq.32i. 
the  statute  of  frauds,  be  discharged  by  parol.. 

52.  An  agreement  was  entered  into  in  writing  for  Legatt  r, 
a  lease  oi  a  house  at  32  /.  a  year :  part  of  the  agree-  ^v^?29ll 
fflent  was^  that  the  owner  should  put  the  house  in 
repair..    It  was  afterwards  discovered  not  to  be  worth. 

£3 
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while,-  barely  t6  repair  the  house,  but  better  to  puU 
it  dolm ;  therefore/  without  alteraticm  of  die  written 
agreement,  the  house  was  pulled  down  by  consent  of 
the  tenant,  and  an  agreement  was  m$de  by  parol  to* 
add  8/.  a  year  to  the  32 /L  The  tenant  brought  his 
Ml  for  a  specific  performance'  of  the  written  agree- 
3  Ves.  40.  n.  ment,  and  the  defendant  set  up'the  parol  agreement,. 
l«ld?Vend.  '^hich  Sir  J.  Stritnge,  M.  R  allowed:    This  doctrme 
lis,  3d  Edit,  has  been  assented  to  in  modem  times. 
Wbere  aa  53.  In  consequetice  of  this  statute,  no  averment^ 

ibdi^tble."    fo^^d^d  oh  parol  evidence,   is  admissible  of  "what 

passed,  before  or  at  the  time  when  a  written  agree- 
ment was  entered  into»  which  tends  to  contradict  6t 
vary  it.  But  in  many  cases,  averments  founded  oiv 
/  parol  evidence  are  admitted  to  explain,  elucidate,  or 
support  a  deed  or  written  instrument ;  of  which  aa 
infra,  c.  19.    account  wiU  be  given  in  a  subsequent  du^tf^r.. 
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Sbction^  1. 

HAVING  discussed  the  general  nature  of  deeds,  Different 
it  will  now  be  necessary  ti '  consider  the  several  ^^^  ^^ 
kinds  of  deeds  which  are  know:  to  the  law,  together 
with  their  various  incidents  and  qualities. 

All  deeds  by  which  .  lands  may  be  conveyed  or 
charged,  derive  their  eflfect  either  from  the  common, 
law,  oi^  the  statute  of  uses*  Of  those  which  derive 
their  effect  from  the  common  law,  some  may  be  called 
original  or  'pfrlmary,  which  are  those  by  means  whereof 
the  ^tate  id  originally  created :  others  are  derivative 
or  secondary,  whereby  an  estate,  already  created,  ier 
enlarged,  restrained,  transferred,  or  extinguished. 
There  is  a  third  class,  which  are  used,  not  to  convey^ 
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but  to  charge  or  incumber  lands,  and  to  the  discharge 
them  again. 

2.  The  original  conveyances  deriving  their  effect 
from  the  common  law  are,  1.  A  feoffinent  2.  A 
gift.  3.  A  grant.  4.  A  lease.  5.  An  exchange. 
6.   A  partition.     The  derivative    conveyances  are» 

1.  A  release  2.  A  confirmation.  S.  A  surrender. 
4.  An  assignment.  5.  A  defeazance.  Deeds  which 
operate  to  charge  or  discharge  lands  are,    1.  A  bond. 

2.  A  recognizance.  3.  A  defeazance  on  a  bond. 

Of  a  Feoff-         3*  A  ieoffiaeiityjeoffamentum,  is  derived  from  the 
i*Stt  3        yfordjec^hre,  or  htfevdare ;  to  give  one  a  fief  or  feud ; 

therefore   a   feoffinent  was  properly  called  donatio 

Jbudi :  and  Lord  Coke  says  the  ancient  writers  called 

a  feoffinent  donatioj  from  the  vCTb  do  or  detUj  which 

is  the  aptest  word  of  feofiment. 

antc^ci.  '*•  ^  feoffinent  is  evidently  taken  from  the  breve 

i  2l«  testatum  of  the  feudal  law.  The  proper  and  original 

meaning  of  the  word  feoffinent  was  the  gift  of  a  feud ; 

but  by  custom  it  came  afterwards  to  signify  a  gift  oi 

a  free  inheritance,  or  liberum  tenementtrnt^  to  a  man 

Mad  Form.    ^^^  ^^  \itv^ ;  respect  being  had  rather  to  the  perpe- 

Dtfsert.  4.      tuity  of  the  estate  granted,  than  to  the  tenure. 

5.  A  charter  or  deed  of  feoffinent  must  be  sealed 

and  delivered  in  the  same  manner  as  other  deeds. 

The  proper  and  usual  words  of  a  feoffinent  are,  giv^ 

grant,  and  enfeoff^;  but  any  other  words  of  equal 

import  will  be  sufficient. 

Denton's  6.  Thus  where  a  bargain  and  sale  was  made  to  J-  & 

^^H  and  his  heirs,  by  deed  indented,  but  not  enrolled ; 

Benicomb V.  and  the  bargainor  made  livery  of  the  land,  seamdu^ 

Barker,        formam  chartCB :  this  was  held  a  good  feoffinent 

LiYcry  of  '        ?•  The  mere  signing  and  sealing  a  deed  of  feofi 

SeitiQ.  ment  was  in  no  instance  sufficient  to  transfer  an  estate 

1  Inst.  48  0.  of  freehold,  unless  the  possession  was  formally  deU*> 
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vered  by  the  feoffi>r  to  the  feofiee.  This  was  called 
livery  of  seisin  ;  without  which  a  deed  of  feo£Bnent 
only  passed  an  estate  at  will ;  and  the  law  continues 
the.  same  in  this  rtspect. 

8.  Livery  of  seisin  is  exactly  similar  to  the  investi- 
ture of  the  feudal  law ;  it  was  adopted  here  for  the 
sanae  reason,  namely,  that  the  proprietor  of  each 

piece  of  land  should  be  publicly  known ;  that  the  5  Rq>.  84  h. 
lord  might  be  always  certain  on  whom  he  was  to  call  ^**'^'^*»^^* 
for   the  military  services  due  for  the  estate :.  and 
that  strangers  might  know  against  whom  tlvy  were 
to  bring  their  praecipes. 

9.  Where  the  lands  comprised  in  a  feoffinent  are  Liu  (  61. 
all  situated  in  the  same  county,  though  in  diflerent  pi^|226.7 
vills,  or  hundreds,  livery  of  seisin   of  those  within 

one  vill,  in  the  name  of  the  whole,  will  be  good : 
but  where  lands  lie  in  difierent  counties,  there  must 
be  a  livery  in  each  county ;  unless  they  are  all  com- 
prised within  the  same  manor;  for  there,  livery  of  ^"^-A^- 
seisin  in  one  of  the  counties  will  be  sufficient. 

10.  livery  of   seisin  is  of  two  kinds ;   lively  in  literj  in 
deed  and  livery  in  law.    Livery  in  deed  is  the  actual  1 1^  ^g  ^ 
deliveiy  of  the  possession ;  where  the  feofibr  comes 
himself  upon    the    land,    and  taking   the  ring  of 

the  door  oi  the  principal  mansion,  or  a  turf,  or  a 

twig,  delivers  the  same  to  the  feoffee  in  the  name 

of  seisin  ;  or  it  may  be  by  words  only,  without  the 

delivery  of  any  thing.    As  if  the  feoffor  be  upon  the 

land,  or  at  the  door  of  the  house,  and  says  to  the 

feofifee,  '^  I  am  content  that  you  should  enjoy  this  land 

according  to  the  deed ;"  this  is  a  good  livery  to  pass 

tfee  freehold :  for  the  charter  of  feofiment  makes  the  sb^p'tCaw, 

limitation  of  the  estate ;  and  then  the  words  spoken  ^  J^P*  26. 

by  the  feoffor  on  the  land  are  a  sufficient  indication, 

to  the  persons  present,  of  the  change  ofpossessipn* 


58  TiVfe  XXXII.   Deed.    CA-iv.  §9— 15. 

Thorough-         II.  If  a  man  merely  delivers  a  deed  of  feoffinent 

9Rcp.^l36!  ^^  *^^  ^^^  *^^  '^'^  ^^*  amount  to  livery  of  seisin; 
Vai^han  y.  for  it  has  another  operation,  to  take  efiect  as  a  deed : 
Si.  Jb.  80.    ^^^  if  th«  feoffor  delivers  the  deed  upon  the  land,  in  the 

name  of  seisin  of  all  the  lands  contained  in  the  deed, 

this  will  be  a  good  livery. 
Bcttisworth'8      12.  As  livery  of  seian  IS  the  delivery  bf  the  actual 

2Rep.3U     possession,    it   follows    that    no    person    can   give 

livery  in  deed,  who  has  not  himself,  at  the  mo- 
ment, the  actual  possession  j  therefore  where  a 
person  makes  a  feoffikient  of  lands  which  are  let  on 
lease,  he  must  obtain  the  assent  of  the  lessee  to  the 
lively :  and  in  cases  of  this  kind,  the  practice  formerly 
was,  for  the  lessee  to  give  up  the  possession  for  a  moment 
to  the  feoffor,  in  order  to  enable  him  to  give  livery. 

LivcryinLaw.      13.  Livery  in  law   is,  where   the   feoffor  is  not 

actually  on  the  land,  or  in  the  house,  but  being 
in  sight  of  it,  says  to  the  feoffee,  **I  give  y6u 
yonder  house  or  land,  go  and  enter  into  the  sanle, 
and  take  possession  of  it  accordingly."  This  sort 
of  livery  appears  to  have  been  made  at  first  'only 
at  the  coiuts  baron,  which  were  then  held  in  the 
open  air,  on  some  spot  in  the  manor,  from  whence  a 
general  view  might  be  taken  of  the  whole ;  and  the 
pares  curicB  could  distinguish  the  land  that  was  to 
be  transferred. 

Idem.  ]  ^   Livery  in  law  does  not,  however   transfei"  the 

freehold,  till  an  actual  entry  is  made  by  the  feoffee } 
because  the  possession  is  not  delivered  to  him,  but 
only  a  licence  or  power  given  him  by  the  feoffor  to 
take  possession.     Therefore,  if  either  the  feoffotor 

]^on  T.      feoflfee  die  before  an  entry  is  made,  under  the  liveiy 

1  Mod.  91.     thus  given,  it  becomes  void. 

1  Inst.  48  h.       15.  If,  in  a  case  of  this  kind,  the  feoffee  dare  not 
enter  on  the  land,  without  endangering  his  iife^  be 
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must  daim^the  land  as  near- as  he  may  safely  Tentore 
to  go ;  which  will  be  sufficient  to  vest  the  possessdcm 
in  him,  and  to  render  the  Mvtsry  in  view  perfect  and 
complete,  for  no  one  is  obliged  to  expose  his  life,  for 
the  security  of  his  jm^rty. 

16.  Livery  of  seisin  isivf  be  given  and  received  by  lUj  be  br 
attorney.    But  the  authority  to  give  or  receive  livery  ^f*^^' 
must  be  by  deed,  in  order  that  it  may  ^pear  to  the  i  intt.  d2  a. 
Court  that  the  attorney  had  a  power  to  represent  the 
parties ;  and  that  the  power  was  properly  pursued* 

17*  Livery  of  seisin  under  a  power  of  attorney  must  idem, 
be  made  during  the  lifetime  of  the  feoffw ;  for  the 
power  ceases  with  his  death :  ^and  also  during  the 
Kfe  of  the  feofifee ;  for  if  he  dies,  livery  cannot  be 
made  to  his  heir,  because  then  he  would  take  by  pur- 
chase, where  the  word  heirs  was  a  wdrd  of  limi- 
tation. Lifery  some- 

18.  Courts  of  law  and  equity  will  jMnesume  livery  ^I^^f*^ 
of  iieisin  to  have  been  made,  though  not  indorsed  <m  Plowd.  149. 
the  deed,  where  the  possession  has  gone  accordmg  to  jackson. 


the  feoffinent  for  a  g^eat  lei^th  of  time.-  ^^^'  ^^^ 

19.  A  court  of  equity  will  supply  the  defect  of  ^nd  si^ppBed 
lively  of  seisin,  where  a  fecrffa^ent  appears  to  have 

been  made  for  a  good  or  a  valuable  consideratioBw  •< 

20.  Thus,  where  the  deed  under  whioh  the  plaintiff  Thompson 
claimed  appeared  to  have  been  fairiy  executed  by  \y^%^ 
the  phunttiBrs  father ;  that  there  was  no  defect  therein, 

save  only  the  form  of  livery  of  seisin ;  and  that  it 
was  made  on  such  valuable  consideration-aaaaniage.  Btugb  r. 
It  was  decreed,  that  the  defendant  shonld  execute  5jJ°i^;^5^ 
lively  of  seisin  to  the  same  deed.  '  -   J 19. 

21.  A  feoffinent  cannot  be  made  to  commence  m  a  Feoffinent 
fuiuro ;  so  that  if  a  person  makes  a  feoffinent,  to  com-  ^^^^ 
mence  on  a  future  day,  and  delivers  seisin  imme-  faturo. 
diately,  the  livery  is  void,  and  nothing  more  than 
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an  estaite  at  will  passes  to  the  feofEse.  This  doctrine 
is  founded  on  two  grounds :  first,  because  the  object 
and  design  of  the  ceremony  of  liveiy  of  seisin  would 
fiul,  if  it  were  allowed  to  pass  an  estate  which  was  to 
commence  in^/u/z^o ;  as  it  would  in  that  case  be  no 
evidence  of  the  change  of  possession.  Secondly,  the 
freehold  would  be  in  abeyance,  which,  we  have  seen, 
is  never  allowed,  where  it  can  be  avoided. 

22.  An  estate  may,  however,  be  created  by  feoff* 
ment,  to  commence  mJiOwro,  by  way  of  remainder. 
As  where  a  lease  is  made  to  A.  for  three  years,  re- 
mainder to  B.  in  fee.  Here  lively  of  seisin  must  be 
given  to  A.,  by  which  an  estate  of  freehold  is  im- 
mediately created,  and  vested  in  B.  duidng  the  con- 
tinuance of  A/s  estate  for  years. 

23.  A  deed  of  feoffinent  was  made  to  three  per- 
sons, habendum  to  two  of  them  for  their  lives,  re^ 
mainder  to  the  third  for  his  life.  Livery  of  seisin 
was  made  to  all  three,  secundum  formam  charUe.  The 
Court  was  of  opinion,  that  the  livery  was  good  to 
two  in  possession,  and  to  the  third  in  remainder. 

24.  All  those  who  are  capabje  of  transferring  their 
lands  by  deed  may  make  a  feoffinent ;  and  some  per- 
sons may  bind  themselves  to  a  certain  degree  by 
feoffinent,  though  not  by  any  t)tlier  kind  of  deed. 

25.  Thus,  if  an  idiot  or  luif  atic  makes  a  feoffinent, 
and  gives  livery  of  seisin  in  person,  it  will  bind  him  j 
so  that  he  cannot  by  any  process  at  law  avoid  it 
The  reason  is,  because  the  livery  being  foTsnerly 
made  before  the  pares  curuBy  their  solemn  attesta- 
tion of  the  change  of  possession,  could  not  be  de- 
feated by  the  person  himself;  it  being  presumed  that 
they  were  competent  judges  of  the  feoffor's  ability  tq 
make  the  feoffinent. 
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.  S6.  If  an  infant  makes  a  feoffinent,  and  gives  livery  idem, 
of  seisin  in  person,  it  is  not  void,  but  only  voidable.  ^^*  *  *^' 
jPor  there  must  be  some  act  of  notoriety  to  restore 
the  possession  to  him,  equal  to  that  by  which  it  was 
transferred. 

27.  It  has  been  stated  that  a  feofiment  by  an  infant,  Ht  30. 
an  idiot,  or  a  lunatic,  will  bar  the  lord  of  his  escheat. 
For  though  it  may  be  avoided  by  the  heir  of  the  infant, 
idiot,  or  lunatic,  because  he  is  privy  in  blood ;  yet  it  4  Rep.  124  a. 
cannot  be  avoided  by  a  person  who  is  only  privy  in  8— —42. 
estate. 

S8«  But  if  an  iniant|  idiot,  or  lunatic,  executes  a  i^enu 
feofiment,  and  a  power  of  attorney  to  give  livery 
of  seisin,    and    livery    is  given    accordingly,    the 
whole  is  void ;    because  the  power  of  attorney  is 
void. 

« 

39*  A  corporation,  ii^hether  sole  or  aggregate,  may 
convey  by  feofiment,  and  appoint  an  attorney  to  give 
livery ;  and  it  being  now  understood  that  a  corpora- 
tion cannot  be  seised  to  a  use,  a  feoffinent  is  fre- 
quently used  by  corporations  to  create  a  freehcjd 
estate. 

30.  A  feofiment  ca     only  be  made  of  corporeal  AVLat  Kind 

hereditaments,  of  which  the  actual  possession  may  be  ^f  Property. 
...        ,        ;      /.    ^         r^       n  t  /        Unit. 9 a. 

deuvered  to  the  feoffee.  Therefore  corporeal  here- 
ditaments are  frequently  spoken  of  in  law,  by  the 
name,  of  things  that  lie  in  livery. 

31.  One  joint^tenant  cannot  enfeoff^his  companion.  Perk.  §19^-7. 
for  each  of  them  being  seised  per,  mie  et  per  tout^  is  xit.  18.  c.  1. 
in  possession  of  the  whole :  so  that  one  cannot  make 

livery  to  the  other.    But  one  tenant  in  conunon  or  Tit.  19  &  20. 
coparcener  may  make  a  feoffinent  of  his  share  of  the 
land  to  hia  companion ;  these  having,  for  most  pur- 
poses, distinct  freeholds. 
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Operation  of     32,  The  operation  of  a  fedffinent  is  in  some  in- 
stances stronger  than  that  of  any  other  conveyance. 

1  Inst,  9  9.  Thus,  Lord  Coke  says,  a  feoffinent  cleareth  all  des- 
seisins,  abatements,  intrusions,  and  other  wrongfiil 
or  defeasible  estates ;  where  the  entry  of  the  feoflfor 
is  lawful :  which  neither  fine,  recovery,  nor  bargain 
and  sale  by  deed  indented  and  enrolled,  doth*  And 
204.  it  is  said  in  the  Touchstone,  that  it  passeth  the  pre- 
sent estate  of  the  feoffor ;  and  not  only  so,  but  barreth 
and  excludeth  him  of  all  present  and  future  right,  and 
possibility  of  right,  to  the  thing  which  is  so  conveyed : 
insomuch,  that  if  one  have  divers  estates,  •  all  of 
them  pass  by  his  feoflSnent ;  and  if  he  have  any 
interest,  rent,  common,  or  the  like,  in,  to  or  out 
of  the  land,  it  is  extinguished  and .  gone  by  the 
feofiment. 

Transfers  the      33.  The  most  singular  effect  of  a  feoffinent  is, 

Disseisin.  ^  ^^t^  it  (^crates  on  the  possession,  without  any  re- 
gard to  the  estate  or  interest  of  the  feoffor  ;  so  that, 
to  make  a  feoffinent  good  and  valid,  nothing  is  want- 
§%u.  ing  but  possession.  Thus  Littleton  says — *^  Tenant 
for  years  may  make  a  feoffinent  in  fee,  and  by  his 
feoffinent  the  fee  simple  shall  pass  ;  and  yet  he  had, 
at  the  time  of  the  feoffinent  made,  but  an  estate  iot 
term  of  years.** 
34.  In  Lord  Coke's  comment  on  this  passage  he 

Lit.  §  698.    says—"  Here  it  is  implied  that  albeit  the  feoffinent 

made  by  lessee  for  years,  be  a  feoffinent  between  the 

feoffor  and  feoffee  j  and  that  by  this  feoffinent  the 

fee  simple  passeth  by  force  of  the  livery,  yet  it- ip-*' 

'    disseisin  to  the  lessor.**  , 

Taylor  V.  The  doctrine  above  stated,  has  been  in  some  re- 

^^36  c  2    ^P^^*^  denied  i»^  modem  case,  of  which  m- account 

will  be  given  hereafler. 

6 
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S5.  A  feoffment  by  tenant  in  tail,  who  is  actually  Diacontinues 
seised  by  force  of  the  entail,  creates  a  discontinuance  <^°  Estate 

T   'I 

of  the  estate  tail  j  by  transferring  to  the  feoffee,  not  i  \\^^^^  327  b. 
only  the  possession,  but  al^  the  right  of  possession  ;  Tit.  2.  c.  2. 
so  as  to  take  away  the  entry  of  the  issue  in  tail,  as 
also  of  the  persons  in  remainder  and  reversion  ;  and 
to  drive  them  to  their  real  action. 

36.  It  has  been  stated,  that  a  feoffinent  in  fee  by  Creates  a 
a  tenant  for  life  will  create  a  forfeiture  of  his  estate.  £?^^5*^"*'*/ 

,  Tit.  3.  c,  !• 

For  it  transfers  the  fee  simple,  and  devests  the  estates 
in  remainder  and  reversion. 

37*  A  gift,  donatio,   is  properly  appUed  to  the  Of  a  Gift, 
creation  of  an  estate  tail }  as  a  feoffinent  is  to  that  \^l^  Symb. 
of  an  estate  in  fee  single.     It  differs  in  nothing  from  §  ^^- 
a  feoffinent,  but  in  the  nature  of  the  estate  passing 
by  it :  and  livery  of  seisin  must  be  given  to  render 
it  effectual. 

38.  A  grant  is  a  conveyance  so  far  similajr  to  Of  a  Grant, 
a  feoffinent,  that  the  operative  words  of  it  ve  172*0!  ^ 
dedi  et  concessit  given  and  granted,  and  as  a  feoff- 
ment was  the  regular  mode  of  conveying  corpo- 
real hereditaments;  so  a  grant  was  the  proper 
mode  of  transferring  incorporeal  ones.  Hence  the 
expression  that  advowsons,  rents,  commons,  &s;c. 
lie  in  grant. 

S9.  As  the  objects  of  a  grant  are  not  capable  ^af 
corporeal  delivery,  it  follows  that  livery  o^  seisjn 
cannot  be  given  upon  a  grant.  But  still  it  has  always 
been  held  that  a^. grants  acccompanied  with  the^at- 
toQunent  of  the  tenant,  was  as  effectual  as  a  feoff 
ment.witih  livery  of  seisin ;  and  now  the  necessity  of  stat.  4  &  5 
4  attornment;  is  ^taken  aw^y.  . .  ^""'  ^'  ^  ^* 

,^  4Jthough  a .  feoffinent  might  formerly  have 
^9  made  by  parol  only,  y?t  a  gr^nt  could  not  in 
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general  be  made  without  deed;  because  as  the 
possession  of  those  things  which  are  the  subject- 
matter  of  a  grant  could  not  be  tranferred  by  livei), 
there  could  be  no  other  evidence  of  a  grant  but  the 
deed. 
iTnsul47a.  41.  The  proper  words  of  a  grant  are  dedi  el  con- 
cessit hath  given  and  granted ;  but  any  other  words 
that  show  the  intention  of  the  parties  will  have  the 
same  effect. 
Holmes  v.  42.  A.  entered  into  an  article  with  B.,  by  which  he 

slI^'*  305     ff^^^^^  *^d  agreed,  that  in  consideration  of  a  certain 

rent,  B.  should  have  a  way  for  himself  and  his  heirs 

over  certain  lands  of  A.     This  was  held  to  be  a  gooi 

grant  of  a  right  of  way;  not  merely  a  covenant  for 

enjoyment. 

What  may  be      43.  Grants  are  used  to  create  an  incorporeal  here- 

•onfwd^by   ^itament,  as  in  the  preceding  case ;  but  a  person 

Grant.  cannot  grant  or  charge  that  which  he  hath  ^not,  at 

Perk.  §  65.     the  time  of  the  grant,  though  he  acquire  it  after- 

wards.  If,  therefore,  a  man  grants  a  rent  charge  out 
of  the  manor  of  Dale,  when  in  truth  he  hath  nothing 
in  the*  manor;  and  he  afterwards  purchases  it,  he 
shall  hold  it  discharged  from  the  grant. 

44.  Manors,  advowsons,  rents,  and  all  other  in- 
corporeal hereditaments,  may  be,  and  are  often  con- 
veyed by  grant}    but  a  bare  right  or  possibility 
cannot  be  granted. 
Tit.  16.  c.  1.       45.  Estates  in  remainder  and  reversion,  consisting 
^^*  in  right  only,  may  be   conveyed  by  grant.    Thus* 

$  567.  Littleton  says,  if  a  man  lets  tenements  for  a  term  of 

years,  by  force  of  which  lease  the  lessee  is  seised, 
the  lessor  may  grant  the  reversion,  by  which  the  free- 
hold will  pass  to  the  grantee,  without  livery  of  seisin. 
1  Inst.  49  a.   Lord  Coke  observes  on-  this  passage,  that  seeing  this 
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brant  of  the  reversion  must  be  by  deed,  the  freehold  Goodtitlc 
andinheritance  do  pass  thereby,  as  well  as  by  livery  of  iafrt,  c.  1 9. 
seisin,  if  it  were  in  possession. 

.    46.  Where  a  person  is  tenant  for  life,  with  re^-  Tlt.ifi.c.]. 
mainder  to  his  first  and  other  sons  in  tail  male,  with  ^^'  ^* 
the  reversion  in  iee  in  himself;  it  is  doubtful  whethei 
he  ca.n  grant  the  reversion,  as  an  interest  distinct 
from  bis  estate  for  life. 

47*  As  to  the  operation  of  a  grant,  by  which  any  Operation  of 
thing  already  in  existence  is  conveyed,  it  is  mate-  *  ^""^ 
rially  different  from  that  of  a  feoffment :  for  it  has 
been  shown  that  a  feoffinent  operates  immediately  on 
the  possession,  without  any  regard  to  the  estate  or 
interest  of  the  feoffor ;  but  a  grant  only  operates  on 
Ihe  estate  or  interest  of  the  grantor,  and  will  pass  1  Inst.  251  h. 
no  more  than  what  he  is  by  law  enabled  to  convey. 

48.  This  rule  probably  arose  from  the  circumstance, 
that  a  grant  being  always  made  by  deed,  the  estate 
of  the  grantor  might  be  known  by  inspection  of  the 
deed.  If  the  estate  granted  was  greater  than  the 
estate  which  the  grantor  had,  it  was  merely  void ; 
and  the  grant  only  passed  as  much  as  the  grantor 
could  really  give. 

49.  Lord  Ch.  B.  Gilbert  was  of  opinion,  that  the  Ten.  122/ 
reason  why  a  grant  passes  no  more  than  what  the 
grantor  can  lawfully  pass,  is»  because  it  is  a  secret 
conveyance ;  therefore  ought  not  to  be  allowed  to  have 

80  extensive  an  operation  as  a  fectfiment,  in  which 
livery  of  seisin  is  gi^en^ 

50.  A  grant  cannot  in  any  Case  create  a  discon-  Does  not 
tiauance,  for  every  discontipuance  works  a  wrong :  ^^l^^^^ 
whereas  a  grant  only  transfers  what  the  grantor  may  1  Inst.  322  a^ 
lawfully  give.     Lord  Coke  says,  if  tenant  in  tail  1  . 
A  rent  service,  or  of  a  reversion  or  remainder  in  tail. 

Vol.  IV.  F 
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grants  tber  same  in  fee,  and  dies,  tihis  is  no 
tinuance  to  the  issue  in  taO. 
OraForfid-       ^1.  It  followB  from  the  Same  principle  that  a 

ture. 

1  lost.  2M  h.  grant  dan  in  no  instance  crei^  a  forfoture.  Thus 
if  a  tenant  for  life  or  years  of  an  advowscm,  rent, 
common,  or  of  a  reversion  or  remainder  of  land,  gnints 
tbe  same  in  fee,  this  is  no  forfeitm^ ;  becausfe  nothing 
passes  but  that  which  lawfelly  may  pass. 


(    67    ) 


TITLE  XXXII. 


DEED. 


CHAP.  V. 

Of  a  Lease. 


\n  J^escripHan  of. 

9.  Where  only    an   Agreement 

for  a  Lease. 
IS.  Must  have  «   eerlatn  hegut- 

ning  and  ending* 

23.  May   determine  by  Proviso, 

24.  ffhat  may  be  leased. 
27.  Who  may  make  Leases. 
30.  Tenants  in  Tail. 

33.  Husb€mds  seised  Jure  Uxoris. 
35.  Ecclesiastics  seised  Jure  £<c- 


'37.  Grae^mstances    required 

theae  Leases. 
^6.  PorMMii  ani^  Vicars. 
57.  Tenants  Jin-  Life. 


59.  T(n»aii<«   m  I>ower   cmd  &y 

<Ae  Curtesy. 

60.  Tenants  for  Years. 
62.  Guar^SamM. 

63»  Executors    and  /fdmrnntrm-^ 
tors. 

64.  Joint  Tenants^  Coparceners, 

and  Tenants  in  Cemman. 

65.  Copyholders. 

66.  Who  are  incapable  of  making 

Leases. 

67.  li^anU. 

69.  Married  Women. 

70.  Of  void  and  voidable 
86.  Who  may  be  Lessees. 


Section  1. 
jk  LEASE  is  a  c<mtiuot  for  tiie  possefiskm  and  l>escriptioii 
^^  profits  of  lands  and  tenements  on  the  one  side ; 
^  a  rec6n^nce  of  rent»  or  other  inccune,  on  the 
ether.  Or  ebe  it  is  a  conveyance  of  huids  and  tene- 
iBCBts  to  a  person  for  life,  or  for  years,  or  at  ^rili,  in 
ctetideratioli  of  a  return  of  rent,  or  other  recom* 
pence. 

S.  Where  a  freehold  estate  is  created  by  lease, 
Kv»j  of  seisin  must  be  given  to  the  lessee.    And  ante,  c.  4. 
^Wi  the  lease  is  for  a  term  of  years,  there  must  be  ^*'  8.  c.  i. 
*B  entry  by  the  lessee. 

F2 


6S 

1  Inst.  45  h. 


Bac.  Ab.  Tit. 
Lease,  K. 


Tooker  t. 
Squierp 
Cro.  Ja.  172. 
Hall  V.  Sea- 
bright, 
1  Mod.  14. 

HfluTiDgtoa 
V.  Wise, 
Cro.  Elk. 
486. 


Drake  r. 
Monday, 
Cro.  Car. 

207. 
Tisdale  r. 


Hob,  34. 


2V/fe  XXXIL    Deed.    Ch.  v.  S  3-^- 

3.  The  words  demise,  lease,  and  to  farm  let,  are  the 
proper  ones!  to  constitute  a  lease.  But  any  other 
words  which  show  the  intention  of  the  parties,  that 
one  shall  divest  himself  of  the  possession,  and  the 
other  come  into  it,  for  a  certain  time,  whether  th«y 
run  in  the  form  of  a  licence,  covenant,  or  agreement, 
are  of  themselves  sufficient;  and, will,  in  construe- 
tion  of  law,  amount  to  a  lease,  as  effectually  as  if  the 
most  proper  words  had  been  used  for  tl^t  purpose.* 

4.  Articles  in  writing  indented  were  made  between 
A.  and  B.  in  these  words  :  Imprimis,  It  is  coveiianted 
and  agreed  between  the  parties,  that  A.  dotb  let  the 
said  lands,  for  and  during  five  years,  to  begin  at  the 
Feast  of  Saint  Michael  next  following:  Provided 
always,  that  the  said  B.  should  pay  to  A.  annually 
during  the  term  120/.  Also  the  said  parties  do 
covenant  that  a  lease  shall  be  made  and  sealed 
according  to  the  effect  of  these  articles,  before  the 
Feast  of  All  Saints  next  ensuing. 

The  question  was,  whether  this  was  an  immediate 
lease,  or  only  an  agreement  to  have  a  lease  made. 
All  the  judges  held  it  to  be  a  good  lease.  For  the 
words,  it  is  agreed  that  A*  doth  let,  being  in  the 
present  tense,  was  a  good  lease,  by  the  words  of  the 
agreement ;  and  that  which  followed  was  in  refer- 
^ice  to  farther  assurance. 

5.  Articles  were  entered  into  between  A.  and  B., 
by  which  A^  covenanted,  granted,  and  agreed  that 
B.  should  have  the  land  for  six  years ;  in  considera- 
tion of  this,  B.  covenanted  to  pay  a  yearly  rent  to  A- 
Resolved,  that  this  was  a  good  lease. 


.  *  Executory  agreemcints  for  leases  of  copyholds  are  construed 
difTereutly  on  account  of  the  forfeiture.     Vide  Tit.  10.  c  5. 
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6.  Two  persona  entered  into  an  agreement  with  *"^  ^* 
one   Brown,  that  they  would,  with  all  convenient  2  Black.  K. 
speed,  grant  him  a  lease  of,  and  they  did  thereby  set  ^'^* 
and  let  to  him,  the  premises  in 'question ;  to  hold  for 

21  years,  at  a  certain  rent,  payable  half-yearly  to  the 
lessors.  The  lease  to  contain  the  usual  covenants, 
anil  certain  special  ones,  in  one  of  which  the  words 
t/iis  demise^  occurred.  The  Court  held  that  this  was 
a  good  lease  m  prcesenti^  with  an  agreement  to  execute 
a  more  formal  one.  The  operative  words,  let  and 
sety  were  in  the  present  tense ;  and  a  reference  was 
made  to  this  demise* 

7.  An  instrument  purporting  to  be  a  demise  for  Bury  v. 

2 1  years,  was  as  follows : — **  Be  it  remembered  that  5  t^*  r. 
J.  B.  hath  let,  and  by  these  presents  doth  demise,  &c.  ^^^• 
unto  R.  F.  for  21  years,  to  commence  after  the  said 
J.  B.  hath  recovered  the  said  lands  from  M,  O. 
Leases,  with  powers  of  distress,  and  clauses  for  re- 
entry, &c.  to  be  drawn  and  signed  at  the  request  of 
either  party,  as  soon  as  J.  B.  recovers  the  said  lands 
from  M.  O.'* 

The  Court  was  of  opinion  that  this  instrument  Right  v. 
operated  as  a  present  demise  ;    and  that  the  agree-  42^J^'^2208. 
ment  for  a  more  formal  lease  was  merely  in  further 
assurance. 

8.  It  should  however  be  observed,  that  no  words  in  Boe  v. 

a  deed  can  operate  so  as  to  create  or  confirm  a  lease  1  g^,^  *^  p^^j^ 
to  a  person,  not  party  to  the  deed.  Wi. 

9.  On  the  other  hand,  if  the  most  proper  form  of  Where  otiiy 
words  of  leasing  are  made  use  of,  yet  if  upon  the  J^enf for  a 
whole    deed   there  appears   no    such    intent,    but  Lease. 
that  it  is  only  preparatory,  and  relative  to  a  future 

lease  to  be  made ;  the  law  will  rather  do  violence  to 
the  words,  than  break  through  the  intent  of  the  par- 
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ties,  by  coD^txaing  it  9*  present  lease,  when  t^e  intent 
was  mynifeptly  otherwise. 

10.  Articles  were  drawn  between  A*  and  B.  in  this 
manner: — Imprimis,  A.  doth  demise  such  a  close  to 
B.,  to  have  it  for  40  years,  and  a  rent  reserved^  with 
a  clause  of  distress,  &c.  Afterwards  there  was  written 
in  the  same  paper,  a  memorandum  that  these  articles 
were  to  be  ordered  by  counsel  of  both  parties,  accord- 
ing to  due  form  of  law. 

Here,  because  the  intent  of  both  parties  appeared 
by  that  memorandum,  and  by  a  lease  actually  drawn 
by  the  counsel,  but  never  sealed ;  the  parties  dis- 
agreeing about  fire-bote ;  it  was  ruled  by  the  Court, 
upon  evidence  in  ejectment,  that  these  articles  were 
not  a  sufficient  lease. 

11.  Upon  a  trial  iii  ejectment,  the  defendant  pro- 
duced ip  evidence  an  agreement  in  writing,  un- 
stampedg  between  Lord  Abingdon  and  the  defi^nd- 
,Wtln  &ther,  in  the  latter  part  of  which  were  these 
words :  And  furthar,  the  said  Earl  4oth  hereby  agree 
to  let,  and  the  said  R.  W.  agrees  to  rent  fnd  t^jke^ 
&c.  ^1  hi^  estate  at  Rycot.  It  is  agreed,  t)iat  the 
said  R.  W.  sh9.1i  enter  on  all  the  said  premises  ininie* 
diately,  but  not  commence  payment  of  rent  till  Lady* 
day  next.  It  is  further  agreed,  that  leases,  with  the 
U9U41  covenapts,  shall  be  made  and  executed  by  the 
parties,  on  or  before  Michaelmas  next. 

The  Court  of  K.  B.,  on  a  motion  for  a  new  ^^^* 
was  of  opinion,  that  this  was  not  a  lease.  Th€  c^ 
of  Sturgeon  v.  Painter,  they  said,  w*s  in  point^  IP 
thiis  case  there  was  sJso  an  ei^press  stipulatiop  th^t 
leases  shopld  be  drawn  before  Michaelmas.  Therefore 
it  wa%  plainly  not  the  intention  of  the  pafties  that 
such  agreement  should  operate  as  a  lease }  but  only 
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that  it  4hMld  «ive  tbe  ^efendwit  «  jig^  to  the  iiD> 

^ppdiajte  jposseagioo,  iHl  a  lease  x»uld  be.  draim. 

.    1  JfU  4^ic^  9^  Bgreeme^t  ware  .entered  into  iie»  l>o«  ▼•  Aih- 


tWiieB  T.  Su  and  D.  X  respoc^ipg  fuUii^  pnU9  «fMl  5  t^'  r. 
i4h«r  coBvenianccSy  in  wlsdch  were  these  wprd^*^  ^^* 
^'  That  the  said  mSi$  aj^d  isooneiueiices,  witl^  tbe, 
id|Ea:^d8  and  acre  of  iaiid  called  Ai^acre,  he  ^haU^eBa- 
30y«  And  I  engage  to  g^ve  hioa  a  lease  in^  ^  the 
t^rnit  of  3}  y,eais  &019  Whitsuntide  ]78f(,  at  tibe  I'eolL 
&c^ ;  and  that  i  wiU  pwcbase  ^one  ymd  m  jMrendtfa 
to  he  laid  to  the  Race  frcnn  the  High  Ckws,  tfae 
Ifsngth  x>f  Charles  Close.  Aad  if  it  \)e  b0i;|ght,  4mi 
the  purchase  is  more  thaQ.^fSOQ per  acre,  he  tbes»id 
,  D.  J.  to  pay  ffloK  than  it  •costs  beyond  that  rate/' 

A  queatipn  arose  m  ejectpfiwt  on  this  article^  irtie^ 
iber  k  wm  an  actual  lease,  or  <^tdy  an  agreement  &r 
» leasi^^  After  ai^ument  in  tibe  K.  B.,  JjhA  Kwyim- 
9iid»  the  quesliim  turned  00  the  »tentipD  laf  tiie 
purtiesy  as  it  was  to  be  ooHi^cted  from  the  wMb 
lereMdeptp  The  wwd^irare,  hejshall  etqoy;  aftdJ 
eiigai0e  to  gire  him  ^  leMe^  kc.  i  and  the  queilwo 
was,  what  uras  the  intentim  of  the  partiep  uiiog  thiwe 
eipres^iooa  ?  vnsit  th^t  ibi»  i^eement  should  confer 
the  legal  interest  i  or  wft$  it  mot  in  their  c<MiteoQ^pla^ 
tton  that  t^ere  should  be  another  instrument,  t#  give 
that  legal  iiiter^t?  Jhe  latter  words  clearly  dh^»^ 
that  it  was  the  intention  of  the  parties,  that  thei^ 
should  be  soa»e  faither  assurance.  It  was  in  ^fieri  at 
the  time :  and  if  a  bill  had  been  filed  in  a  court  of 
equity,  ^^r  a  specific  perfonnance  of  the  agreement, 
that  Court  wouhl  iu>t  have  turned  the  plaintiff  rounds 
«kd  told  him  that  he  already  had  a  legal  and  exe- 
<%t6d<cpntmctj  but  would  have  deoreed  a  lease  of 
tb^  ptwiiP^  acpwdmg  to  the  agreement  if  ^ 
founer  liwds  in  this  contract  had  oot  been  restrained 

.F4 
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by  the  engagement  to  give  a  lease  in  future,  tbey 
would  have  operated  as  a  perfect  lease.  But  as  Ae 
parties  agreed,  the  one  to  give,  the  oAer  to  receive 
a  future  lease,  he  could  not  conceive  that  this  was 
intended  to  be  a  perfect  lease.  Besides,  by  another 
part  of  the  agreement  the  landlord  was  to  acquire  an 
additional  piece  of  ground,  to  be  laid  to  the  mill, 
without  which  the  lease  was  not  to  be  granted ;  this 
also  was  of  importance  to  show  that  there  was  to  be 
some  future  instrument,  to  give  a  title  to  the  plain- 
tiff. All  the  cases  cited  might  be  answered  by  the 
observation  that  there  were  either  express  words  rf 
present  demise,  or  equivocal  words,  accompanied 
with  others,  to  show  the  intention  of  the  parties,  that 
there  should  not  be  a  future  lease.  But  in  this  case, 
where  the  context,  in  which  were  the  words  shaU 
enjOy^  imported  that  the  parties  did  not  mean  that 
Warner/  they  should  Operate  as  a  present  demise  ;  he  thought 
409^"'^^^*  they  would  decide  contrary  to  the  intention  oftbe 
Pooie  V.        parties,  if  they  were  to  determine  that  they  sboiiU 

SfiSst '  168.  ^^^^  *^^*  ^^^*-     ^*  ^"  resolved,  that  the  instrument 

only  amounted  to  an  agreement  for  a  lease- 
Must  have  a  ^3.  Every  lease  must  contain  a  sufficient  degree 
certain  B€-  ^f  certainty,  as  to  its  becnnninK}  continuance,  and 
Endiug.  ending.  If  a  lease  be  made  to  begin  from  an  im* 
iiTAb/Kt.  P^^iWe  date,  as  from  the  SOth  of  Febrtiary,  it  wili 
Lease.  L.      take  effect  from  its  delivery.    But  where  the  date  or 

time  when  a  lease  is  to  commence  is  uncertain ;  as 
Aoon.  where  a  lease  was  made  habendum  from  the  20th  of 

1  Mod.  180.    November,   without  saying   what   November,  th» 

uncertainty  will  render  the  lease  void. 
\  Inst.  46  h.       14-  If*  a  l^ase  be  made  by  indenture,  bearing  da*^ 

26th  May,  to  hold  for  21  years  from  the  date,  of 
day  of  the  date ;  it  shall  begin  on  the  27th  of  May- 
Jf  the  lease  bear  date  the  26th  May,  to  hold  from 


TiOe  XXXII.   Deed.   Ch.  v.  S  14^-18.  73 

the   makit^  hereof,    or  from   henceforth,  it  shall  ciajtpo** 
begin  on  the  day  on  which  it  is  delivered.    For  the  ^^    ^ 
words  of  the  indenture  are  not  of  any  effect  till  the 
delivery ;  and  thereby,  from  the  making,  or  from  hence- 
forth, take  their  first  effect.    But  i£  it  he  d  die  cofnfec- 
tionis^  then  it  shall  begin  on  the  day  after  the  delivery. 

15.  This  doctrine  has  been  denied  in  two  modem  fVtemuiv. 
cases,  in  which  it  has  been  held  that  the  word^om  ^^^  ^ 
may,  in  the  vulgar  sense,  and  even  in  strict  propriety  165. 

of  language,  mean  either  inclusive  or  exdusive.  And  of^^  ' 
where  a  lease  can  only  be  supported  by  construing  i^fn,  c.  le, 
the  word^om  inclusive,  a  court  ought  to  give  it  that 
sense. 

16.  Lord  Kenyon  has  said,  that  if  a  lease  be  3  Term  R. 
granted  for  21  years,  to  commence  ailer  the  death  of  j^  j24. 
three  lives   then  in  being,  it  will  be  good.    For  6  Rep.  34  h. 
though  it  be  uncertain  at  first,  when  the  term  will 
commence,  yet  when  the  lives  die,  it  is  reduced  to  a 
certainty. 

17.  Where  a  lease  was  made  in  the  year  I78O,  to  Doe  v.  Lea, 
hold  from  the  feast  of  St.  Midiael,  it  was  held  that  *^  ^^  ^^^' 
this  must  be  taken  to  mean  New  Michaelmas,  and 

could  not  be  shown  by  extrinsic  evidence  to  refer  to 
a  holding  from  Old  Michaelmas.    ^ 

18.  It  has  been  stated,  that  the  word  term  not  only  Tit.  8.  c.  1. 
signifies  the  period  of  time  for  which  the  estate  is  to 
continue,  but  also  the  estate  and  interest  itself.   And 
therefore,  it  was  fi>rmerly  held  that  if*  a  person  made 

&  lease  for  21  years,  and  afler  made  a  lease  to  begin  i  inst.  45  b. 
^Jine  et  eajnratione  pnedicti  termini  21  amuorumy  after  ^nt^'^ 
^hidi  the  first  lease  was  surrendered ;  the  second  lease  l  H«p*  153. 
^ould  commence  immediately.     But  if  it  had  been  to 
l^cgin  postjinem  et  espirationem  pr asdic f  21  amwrum  j 
i&  that  case,  though  the  first  term  were  surrendered, 
yet  the  second  lease  should  not  begin  till  after  the 
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21  years  wace  exp^d,  by  ei&iudon  of  time.    Bat 

tiflos  doctrine  has  been  denied  in  a  modern  ease,  in 

SJJriJk   «diichitba.beenheldAatthewoidfcn««ay«gii«y 

I  Burr.  282.  the  tuue,  as  wd^i  as  tile  interest. 

1  iDst.  45  h.       19*  As  to  the  continuance  of  a  lease,  it  must  also 

hanrea certaioty^  \fatidcertum est qu»d cerHmt reM 

p^st.    Therefore  a  lease  for  so  many  ye«B  as  J.  B. 

shall  name,  ia  a  good  lease  for  years.     For  dK>iq[h  it 

is  at  first  uncertain,  yet  when  J.  B.  hMh  named  Ae 

years,  it  is  th^i  reduced  to  a  certainty. 

Idem.  ^^  I^^  pferson makes  a  lea$e  for  so  many  yeai^as 

he  shall  live ;  or  jf  4:he  parson  of  D.  makes  a  lease  ef 

his  glebe,  for  so  many  years  as  he  shall  be  parson 

there ;  diese  ieases  are  said  to  be  absolutely  void,  on 

account  of  the  uneertainty  of  their  continuance. 

But  if  a  lease  be  made  for  SI  yearn,  or  any  other 

certain  number  of  yeam,  provided  the  lessor  or  Im^ 

shall soieng  Kve,  or  eootinue  parson  <^P«,  it  -mSl  ke 

good ;  for  the  lease  is  confined  to  a  certain  number 

of  years,  though  it  may  detemiae  aooner. 

]p^_sQny.       £1«  A  lease  was  made  for  seven,   fourteen,  cnt 

Comisb*        t«Fenty-one  yearn.     It  was  contended  that  it  was  void 

3  Term  R.  '  foi*  uncertainty  ;  but  the  Court  held  it  was  at  least  a 

^^'  lease  for  seven  years ;  then  if  the  lessee  cofrtinued, 

it  was  for  fourteen;  and  if  after  that  he  contmued, 

it  was  for  21  years. 
Goodright         ^«  In  a  ipod^B  e9(se  the  court  of  King's  Seneb 

.Richard-  i»eI4 tii»t . Jeiw for tbm^ «»,  pr nw y«« w, d*- 
aTfrmfL  tmmvJiBlfi  at  tbe  ^nd  of  three  «r  m^  ye«Q>>  by  tdiAer 
*"■*•  of  the  parties ;  oij  gpfing  re«<MN9able  notaea  tp  (jWt. 

Biit  in  n  sudisequent  cas^  Hm  Onirt  <^  Commm  Ptef» 
Dana  T.  cprtiM  to  the  Court  of  ChmPf^*  tb«t  whwe,  » 
2^&*Pul  *®"®  was  gnmted  f<«r  peyeii,  fovjrtei«n,.9f'<lK«Qt)MHI« 

399-U42.  '  ypairfk  the  /(?j««e  ovAy  hf4  tli^  ofii^  »t  i^uch  of 

thofse  pfiFi<H}9  the  leape  sho^ld  deteniuB«« 
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2S.  AJthoiigh  a  lea9e  mosU  9t  its  creaticm*  have  a  M»>  deter- 
precjsie  period  fixed»  beyopd  which  it  is  not  ta  con-  ^^  -    "^ 
tinue  ;  yet  it  may  be  made  to  detfsimine  pfior  to  that  '^^  s.c.x. 
period,  by    a  provi90  or    conditiaii^     Aod  in  all 
modem  leases  thiere  is  a  proviso,  that  if  the  rent  is 
Qot   paid,  and  no  sufficient  distress  is  found  oa  the 
premises,  the  lessor  may  re-enter. 

@4.  All  jaods  whereof  a  person  is  in  posaoasjoo  What  may  be 
may  be  leased.     There  are  also  some  kinds  of  incor- 
poreal hereditaments,  which  may  be  leased.    Thus  j^^P^*^'* 
an   advowson  appendant  may  be  leased,  with  the  SRep.  i44. 
manor  to  which  it  is  annexed.  lO— 65  b. 

25.  Tithes,  whether  in  the  hands  of  ecdeaiaalics  or 
lay  impropriators,  may  be  leased ;  and  in  the  caae  of  rit.28.c.l. 
ecdeaiastics,  a  rent  may  be  reserved  on  such  leases. 


«6-  Offices  which  do  npt  concern  the  administra-  q^^' 
tion  of  ju^e,  but  only  require  dpll  aod  diligeuca^  Hard.'  46. 
may  he  leased  for  yeais ;  because  they  may  be  rash 
ciited  by  deiMjityf  wkhout  any  inconvenience  to  the 
Fublic 

97*  All  natuml  persons,  who  aw  capable  of  alicoa*  ^Sre  L«»« 
ting  their  property,  or  of  entering  into  contracts 
reipecting  it,  and  all  Jay  corporations*  may  make 
leases,  which  wiU  endure  as  long  as  their  interest  in 
the  thing  leased^  but  no  longer* 

«8.  By  the  statute  48  Geo.  IIL  p.  ?«•  §  4.  it  is.  .< 
enacted,  that  the  Comts  of  Chancery  af  the  United  • 
KiQgdom,  and  of  Iceland,  may  on^r  the  coniinittM 
of  the  estate  of  lunatics,  to  mii^e  such  leases  of  their 
estates  as  the  Court  shall  direct*  And  where  lunatics 
bave  a  power  of  leasing,  their  committees  are  enaUid 
to  execute  such  power  under  the  (Ureetion  q£  that 
Caurt. 

89.  l-eases  made  by  persons  hmdng  no  estate  in  the  iQf»»  c.  i9. 
Unds  at  the  .time,  may  become  good  by  esto^el ;  of  /  f* '//-    '- 
which  an  aocomit  will  be  given  hereafter. 
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SO.  All  leases  made  by  tenants  in  tail  might  have 
been  avoided  by  their  issue,  and  by  the  persons  enti- 
tled to  the  remainder  or  reversion.  But  by  the 
statute  82  Hen.  VIII.  c-28.  S  1-  it  is  enacted,  that 
all  leases  made  for  term  of  years,  or  life,  by  any  person 
or  persons,  being  of  full  age,  having  any  estate  of 
inheritance,  either  in  fee  simple,  or  in  fee  tail,  shall 
be  good  and  effectual  in  law  against  the  lessors  and 
their  heirs. 

31.  This  statute  does  not  however  extend  to 
persons  having  estates  in  remainder  or  reversion, 
expectant  on  the  determination  of  an  estate  tail; 
who  are  not  bound  by  any  leases  made  by  the  tenant 
in  tail. 

32.  A  lease  by  tenant  in  tail,  which  is  warranted 
by  this  statute,  though  made  by  feoffinent  and  liveiy, 
will  not  create  a  discontinuance.  Because  an  act  of 
parliament,  to  which  every  man  is  a  party,  allows  of 
such  leases,  which,  if  tortious,  as  all  discontinuances 
are,  parliament  would  not  allow.  But  if  a  lease  by 
feoffinent  be  not  warranted  by  the  statute  32  Hen. 
VIII.  it  will  operate  as  a  discontinuance. 

33.  It  is  enacted  by  the  same  statute,  that  all  leases 
made  for  term  of  years  or  life,  by  persons  having  an 
estate  of  inheritance  in  right  of  their  wives,  or  jointly 
with  their  wives,  of  any  estate  of  inheritance,  made 
before  the  coverture,  or  after,  shall  be  good  and 
effectual  in  law,  against  the  lessors,  their  wives  and 
their  heirs  :  provided  that  the  wife  be  made  a  party 
to  every  such  lease,  and  the  lease  be  made  by  inden- 
ture in  the  name  of  the  husband  and  wife,  and  she 
do  seal  the  same,  and  that  the  rent  be  reserved  to  the 
husband  and  wife,  and  the  heirs  of  the  wife,  according 
to'  ber  estate  of  inheritance  in  the  same.  And  that 
the  husband  shall  not  in  any  wise  alien,  dischai]^ 
grant,  or  give  "away  the  same  rent  longer  than  during 
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the  coverture^  except  by  fine  levied  by « the  husband 
and  wife :  but  that  the  same  rent  shall  remain,  after 
the  death  of  the  husband,  to  the  person  to  whom  the 
lands  would  have  gone,  if  no  such  lease  had  been 
made. 

34f.  '  If  the  circumstances  required  by  the  statute  Doe  t. 

TXT   II 

are  not  observed,  leases  by  husband  and  wife,  of  the  inf^*'' 
MTife's  lands,  are  not  binding  on  wives  surviving  their  j 

husbands.    If  the  wived  die  in  the  lifetime  of  their  \ 

husbands,  their  heirs  ipay  avoid  them.  ^ 

35.  At  common  law,  leases  made  by  ecclesiastics,  Bcdesiaaiics 
of  lands  whereof  they  were  seised  in  right  of  their  Eoclesis. 
churches,  &c.  were  in  many  cases  not  binding  on 

their  successors:  it  was  therefore  enacted  by  the 
statute  32  Hen.  VIII.  c.  28.  that  all  leases  for  term 
of  years  or  life,  hf  any  persons  having  an  estateof 
inheritance  in  right  of  their  churches,  shall  be  good 
and  eflectual  against  the  lessors~^and  their  successors. 

36.  There  are  several  other  statutes,  by  which  aU  ^i®^'^!?* 

^  13 c.  10- 

alienations  by  ecclesiastical  persons  are  declared  void,  1 4 —  c  1 1  < 
except  leases  for  21  years,  or  three  lives.     And  as  J^j'JI^^*  ^i* 
the  statute  32  Hen.  VIII.  is  called  an  enabling  sta- 
tute ;  these  are  called  disabling  statutes. 

37.  The  circumstances  required    by  the  statute  Circum- 
32  Hen.  VIII.  and  the  subsequent  statutes,  to  render  quired  in 
leases  made  by  tenants  in  tail,  husbands  seised  in  ^^^^ 
right  of  their  wives,  and  ecclesiastical  persons,  valid 
and  binding  on  their  heirs  and  successors,  are  chiefly 
these. 

38.  I"".  All  such  leases  must  be  by  deed  indented,  i  Inst.  44  a. 
and  not  by  deed  poll,  or  by  parol.    2^  Must  be  made 
to  begin  from  the  day  of  the  making  thereof,  or  from 
the  making  thereof. 

39.  3*.  If  there  be  an  old  lease  in  being,  it  must  Hero.  • 
be  surrendered  or  ended,  within  one  year  next  after 
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the  making  of  the  new  lease.  Such  surrendef  must 
be  absolute,  and  not  conditioTiai ;  for  then  tlie  in- 
tention of  the  statute  might  easOy  be  evaded,  by  set- 
ting up  such  old  lease  again;  tipon  breach  of  the 
condition. 

40.  A  surrender  in  f aw,  by  ttl6  taMn^  of  a  new  lease, 
either  to  begin  presently,  or  on  a;  day  to  come, 
s#ems^  a  good  stut endtei*  witilftftf  tber  Matutes.  For  by 
taking,  such  new  lease,  thotrgh  to  commence  on  a 
future  day,  the  first  lease  id  presently  surrendered,  and 
gone ;  and  shaQ  not  continue  fill  the  day  on  which 
the  new  lease  is  to  commence ;  but  by  accept- 
ance of  such  new  lease,  the  first  is  immedSatdFy  sur- 
fetldered,  because  both  leases  caiinot  etist  togelftei*. 
As  &e  first  cannot  be  dissolved,  or  sun^dered  Hi 
part,  it  must  be  surrendered  fb^  the  whole. 

4t.  A  surrender  upon  condition  ibat  the  lessor 

should  make  a  new  lease  within  a  week  after,  has 

been  held  gootf. 

42l  ThelessOf  of  the  plaintiff  being  a  prebendar}' 

^St5aVi20l.  ot  Sarum,  brought  ati  ejectment  to  avoirf  a  lea^e 

made  by  his  predecessor,  as  not  beiUg  confoml- 
able  to  the  proviso  in  the  stattite  32  Heii.  Vlfl., 
because  the  surrender  of  the  foMet  lease  was  with 
a  cohditioti,  that  if  the  then  prebendary  did  not, 
within  a  week  aftier,  grant  a  new  lease,  the  sur- 
render should  fee  void;  whereby,  a^  it  vfsiS  con- 
tended for  the  plaintii^,  die  ofd  term  Waif  not  abso- 
lately  gone ;  but  the  lesee  reserved  a  power  of 
setfing  it  up  again. 

'the  Court  gave  ju^ethent  for  the  defendant,  this 
being  within  the  intent  of  the  Statute ;  which  ifKd, 
that  there  should  not  be .  two  leases  standing  out 
against  the^  successor.  Here  the  new  lease  was  ma;de 
within  the  week ;  from  thence  it  became  ati  absolute 


Wilabft  r. 


sufT^der,  b(»t]l  iu  dee4  Md  m  \xw :  A^  ^de  was 
out  of  ti&e  letete,  iHtbMtt  ^tfSket  a«;t  to  be  doM  by 
him.  In  the  protido  m  Usa  statute,  ihtte  wtfs  ^ 
wofd  tftftfecf,  as  iMlf  ti^  smrendetei  i  ttsii  cc^uM  it  be 
saficd  &at  ite  first  Itese  Wflflsrll^t  eikle&  Tto  w«  ara^ 
more  t&att  « teMMiftMef  ciliitk>tf  fli  tl«  first  Itliee^  ts^ 
iieep  dome  hdll  of  Mi^  cM  iB»taf«^  t&l  s^  Mfir  title  was 
ihadio  to  Aim. 

4d.  'tht  s^l  18  BIi2*  e.  11.  ^jK  ehaet^  flitft  idl 
leases  to  be  made  by  any  ecctedicKtiedi  cn^  eott^lpttte 
pcfrsdns,  or  othersr,  witlmi  tbg  stM?.  l^Efe^  <.  la^  of 
tAfhAdAy  kc.  Whereof  lo^y  former  IsaM  foi^  yeaM  is 
in  h^Ag,  BAd  not  to  b^  eatj^fa^,  ^tt^endiei^  oi^ 
ettdbd  wiAtethiM  yeAM  ne&f  iift^ 
such  new  ItiaaM;  shattbe^  voi&  And  by  lAMf9d^s«ctSdft 
df  18  I2n^.  ^  bettdcr  amd  covMaAt^  Ite^  tem'v^Hfg  a»y 
Itesi^  eonti!!^  lo  the  IS  tMsL  or  thitf  siMW0y  aM 
deditted^'Toid. 

44.  There  me^  however,  soifte  caseir  in  iirtiete  tf  4  Bac.  Ab. 
bishop^  wilk  the  consaM  (^  deaA^  itnd  chaptelr»  m&y  ^^* 
nake  a  eoneurrent  lease. 

45.  4''.  The  dnration  of  lAleaMes  tftifdft  undfer  iSk^it^* )  Inn.  44  6. 
statutes  must  not  exceed  t#fe]liy-one  yearo^  or  three 

lives ;  but  it  maybe  for  fewer  years  or  lives;  The  iii^ 
tention  of  these  statutes  being  only  to  abridge  the 
power  of  making  l<mg  and  imreaMnable  leases^  by 
reducii^  fbem  t(f  a  detemnnaCe  number  of  years  or 
Uves,  which  they  should  not  exceed :  but  might  he 
mde  as  much  under  as  the  party  pleased. 

46.  If  a  bishop  makes  a  lease  for  four  lives,  and^  10  Rep.  62  a. 
one  of  them  dies  in  the  lifi^time  ortfie  bishop,  so  tfiaff 

at  his  death  there  are  but  iluree  live#  in  being ;  yet  t^e 
lease  wiH  be  void  against  his  successor,  fbr  as  it  Was 
originally  void,  no  subsequent  event  could  mi^e  it 
good. 
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47*  If  a  lease  be  ipade  to  A.  for  the  lives  of  B.  C 
and  D.,  it  is  a  good  lease  to  one  for  the  lives  of  three 
other  persons ;  and  a  lease  to  three  persons  for  three 
lives,  is  all  one,  ¥^thin  the  intent  of  these  statutes : 
for  in  both  cases  three  lives  are  the  measure  of  the 
estate  created,  which  is  all  the  statutes  require. 

48.  It  appears  to  be  understood,  that  a  lease  for 
sixty  years,  if  three  lives  shall  so  long  live,  is  good 
within  the  stat  Si  Hen.  VIII.^  upon  a  principle  idiich 
will  be  stated  hereafter. 

49.  By  the  statute  14  Eliz.  ell.  S  17*  it  is  en- 
acted,  that  the  stat.  13  Eliz.  c.  10.  shall  not  extend 
to  leases  of  houses  belonging  to  aiiy  ecclesiastical 
persons,  or  bodies  politic  or  corporate,  situated  in  any 
city,  borough,  town  corporate,  or  market  town,  on 
the  suburbs  thereof;  but  that  all  such  houses  may 
be  granted  and  demised  as  they  might  have  been 
be&re  the  making  of  that  statute,  except  capital  or 
dwelling  houses.  But  by  the  19th  section  of  this 
act,  all  leases  for  more  than  forty  years  are  prohibited. 
It  has  however  been  held,  that  covenants  for  renew* 
ing  leases  of  houses  in  towns,  are  not  prohibited  by 
the  18  Eliz.,  which  only  restrains  leases  made  against 
the  Stat  13  Eliz. 

50.  5^  All  leases  under  these  statutes  must  be  of 
lands  or  tenements,  whereto  resort  may  be  had  for 
the  rent  reserved  by  distress,  otherwise  the  heirs  or 
successors  of  the  lessors  woidd  be  without  any  remedy 
for  the  recovery  of  the  rent.  These  statutes  do  not 
therefore  extend  to  advowsons,  tithes,  or  other  in- 
corporeal hereditaments.  Leases  of  tithes  are  now 
established  by  a  particular  statute. 

51.  6^  The  Stat.  32  Hen.  VIII.  does  not  extend  to 
any  lease  of  manors,  &c.  which  have  not  most  com-' 
monly  been  letten  to  farm,  or  occupied  by  the  farmers 
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thereof,  by  the  space  of  20  years  next  before  such 
lease  thereof  made.  The  intention  of  this  clause  was 
to  prevent  the  persons,  enabled  by  the  statute  to 
demise,  from  making  leases  of  their  mansion  houses 
and  demesnes,  so  as  to  bind  their  heirs  or  successors  ; 
as  that  circumstance  would  have  produced  a  great 
decay  of  hospitality. 

52.  Various  opinions  have  been  held  upon  the  Bac.  Ab.Tit. 
construction  of  this  clause.    The  better  of  them  I-«»»«'E- 
seems  to  be,  that  it  ccmsists  of  two  parts  in  tlie  dis- 
junctive :  if  either  of  them  be  observed,  it  is  suffi- 
cient to  support  the  lease.   The  first  is — "  which  have 

not  most  commonly  been  letten.**  Which  is  general. 
The  other  is — "  or  occupied  by  Ae  farmers  thereof 
by  the  space  of  30  years.'* — That  the  most  natural 
and  genuine  meaning  of  the  clause  is,  that  the  lands 
to  be  leased  must  either  be  such  as  have  been  most 
commonly  letten ;  that  is,  such  as  are  not  reputed 
part  of  the  demesnes ;  or  such  as  have  been  occupied 
by  the  farmers  thereof  by  the  space  of  twenty  years. 

53.  If  lands  have  been  let  or  occupied  for  eleven  idem, 
years,  or  more,  at  one  or  several  times,  within  the 
twenty  years  next  before  a  lease  for  31  years,  or  three 

lives,  it  will  be  sufficient :  and  a  demise  by  copy  of  Baugh  v. 
CQurt-roU  will  be  considered  as  a  sufficient  letting  Haines, 

,     .,,  .      ,  Cro.  Ja.  76* 

Within  the  statute. 

54.  7*.  The  statute  32  Hen.VIII.  further  pro* 
vides,  "  That  upon  every  such  lease  there  be  re- 
served yearly  during  the  same  lease,  due  and  payable 
to  the  lessors,  their  heirs  and  successors,  to  whom  the 
same  lands  should  have  come  after  the  death  of  the 
lessors,  if  no  lease  had  been  thereof  made,  and  to 
whom  the  reversion  thereof  should  appertain,  apcbrd- 
iog  to  their  estates  and  interests,  so  much  yearly 
&nQ  or  rent»  or  more,  as  hath  been  most  accustom-* 
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ably  yielden  or  paid  for  the  manors,  &c.  so  to  be 
letten,  within  twenty  years  next  before  such  lease 
thereof  made. 

55.  By  the  stat.  18  Eliz.  c.  6.  it  is  required,  that 
in  all  leases  made  by  the  Colleges  of  Oxford,  Cam- 
bridge,  Winchester,  and  Eaton,  one  third  of  the 
old  rent  be  reserved  in  corn. 

It  was  formerly  doubted  whether  ecclesiastical 
persons  might  make  a  lease  of  part  of  laiidfi, 
which  had  been  usually  let  for  a  certain  rent,  re- 
serving a  rent  pro  rata.  But  now,  by  the  statute 
59  &  40  Geo.  III.  c.  41.,  it  is  enacted,  that  where 
any  part  of  the  possessions  of  any  ecclesiastical 
persons  shall  be  demised  by  several  leases,  which 
was  formerly  demised  by  one ;  or  where  a  part  shaB 
^  be  demised  for  less  than  the  ancient  rent,  and  the 

residue  shall  be  retained  in  the  possession  of  the 
lessor ;  the  several  rents  reserved  on  the  separate 
demises  of  the  specific  parts,  shall  be  taken  to  be 
the  ancient  rents ;  with  a  proviso,  that  where  the 
whole  of  such  premises  shall  be  demised  in  parts,  the 
aggregate  rents  reserved  shall  not  be  less  than  the 
old  accustomed  rent ;  and  so  in  proportion  where  a 
part  shall  be  retained  in  possession  by  the  lessor. 

8*.  The  last  rule  to  be  observed  in  respect  to 
leases  under  this  statute  is,  that  they  must  not  be 
made  without  impeachment  of  waste.  For  iff  ^ 
the  preamble  speaks,  long  and  unreascmable  leases 
are  the  chief  cause  of  dilapidations,  and  of  the  decajr 
of  hospitality,  much  more  would  they  be  so,  if  they 
were  made  dispunishable  for  waste. 
Parsons  andT       56*  Parsons  and  vicars  are  expressly  excepted  out 

bS  Ab  Tit.  ^  **^®  ^^*-  ^^  ^®"-  ^^^^'*  ®^  ^^^^  *^y  ^^®  ^^  ^ 

Lease,  F.       Other  sole  corporations,  enabled  by  that  statute  t* 

make  any  leases  to  bind  their  .successors  j  without 

8 


Title  XXKIt    Deed.    Ck  v.  $57— 59.  83 

the  confirmation  of  the  patron  and  ordinary,  but  re- 
main as  they  did  at  common  law.  They  are,  however, 
not  restrained  by  the  stat.  13  Eliz.  from  making  leases 
for  21  years,  or  three  lives :  but  then  such  leases 
must  not  only  be  confirmed  by  the  patron  and 
ordinary,  but  must  also  be  made  in  conformity  td 
the  eight  rules  or  qualities  already  mentioned ;  others 
wise  they  will  not  bind  the  successor.  And  they  are 
restrained  by  13  Eliz.  from  ^.taking  leases  for  any 
longer  time:  notwithsanding  any  confirmation  oi^ 
conformity  to  the  rules  before  mentioned. 

57*  Tenants  for  life  cannot  make  leases  to  continue  Tenants  for 
lonirer  than  their  own  lives.   If  A.,  lessee  for  the  life  ,,   *  a^  r 

.  ^  '  1  Inst.  47  ©• 

of  K  makes  a  lease  for  years,  by  deed  indented,  and 
after  purchases  the  reversion  in  fee«  B.  dies.  A.  shall 
avoid  his  own  lease,  for  he  may  confess  and  avoid  the 
lease  whidh  took  effect  in  point  of  interest,  and  de- 
termined by  the  death  of  B.  ^ 

56.  Where  the  person  ito  remainder  or  reversion  i  Inst.  45  a* 
JOTft  with  the  tenant  for  life  in  making  a  lease ;  it  is  q^^  * 
considered,  during  the  life,  of  the  tenant  for  life,  as  6  R«p*  i^' 
his  leade,  and  the  confirmation  of  the  remainder-man 
or  ^vfersioner.    After  the  death  of  the  tenant  for 
life,  it  is  considered  as  the  lease  of  the  remaiinder- 
imn  or  reversiotier ;  and  the  confirmation  of  the 
tenant  for  life.* 

59.  Where  tenant  in  dower,  or  by  the  curtesy.  Tenants  in 
imdtes  a  lease  for  yt^ars,  and  dies,  the  lease  is  abso-  J^^^^'q^^^ 
lutdy  determined ;    for  though   their  estates  are  tesy. 
ptodoffimodo  a   continuance  of  the  estates  of  the 
hmlband  and  wife,  yet  it  is  a  continuance  only  for 


*  Tenants  for  life  are  frequently  enabled  by  powers  to  make 
IcMei  for  long  terms ;  of  which  an  account  will  be  given  in  Ch.  16* 
of  this  Title. 
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Ufe  ;  they  have  no  power  to  contract  for  the  inheri- 
tance ;  consequently  their  leases  or  charges  fall  off, 
with  the  estate  out  of  whiph  they  were  derived. 

60.  As  lessees  for  years  may  assign  or  grant  over 
their  whole  interest,  sothey  may  grant  it  for  any  fewer 
number  of  years  than  those  for  which  they  hold  it 

61.  By  the  statute  4  Geo.  II.  c.  28.  §  6.  reciting 
that  leases  for  lives  or  years  could  not  be  renewed^ 
without  a  surrender  ofcaU  the  underleases  derived  out 
of  the  same  ;  it  is  enacted,  that  all  future  renewals  of 
leases  for  lives  or  years  shall  be  deemed  good  and 
valid,  without  the  surrender  of  any  derivative  leases. 

62.  It  is  said  in  Bacon's  Ab.  that  a  guardian  in 
socage,  having  not  only  an  authority,  but  an  interest 
in  the  lands  descended  to  his  ward,  may  make  leases 
for  years  in  his  own  name ;  for  he  is  quasi  dominuspro 
tempore.  But  it  has  been  determined  that  such  leases 
become  void,  as  soon  as  the  infant  attains  his  full  age. 

A  testamentary  guardian,  or  one  appointed  pur- 
suant to  the  statute  12  Cha.  II.  c.24.  is  the  same, 
in  office  and  interest,  as  a  guardian  in  socage. 

63.  As  executors  and  administrators '  may  dispose 
absolutely  of  terms  for  years,  vested  in  them  in  right 
of  their  testators  or  intestates ;  so  may  they  lease  the 
same  for  any  fewer  number  of  years  :  and  the  rents 
reserved  on  such  leases  will  be  assets  in  their  hands. 

64.  Joint  tenants,  coparceners,  and  tenants  in 
common  may  either  make  leases  of  their  undivided 
shares ;  or  else  may  all  join  in  a  lease  of  the  whole. 
One  joint  tenant,  coparcener,  or  tenant  in  commoi^ 
may  also  make  a  lease  of  his  part  to  his  companion ; 
for  this  only  gives  the  lessee  a  right  of  taking  the 
whole  profits,  when  before  he  had  but  a  right  to  the 
moiety  of  them,  and  he  may  contract  with  his  com- 
panion for  that  purpose,  as  well  as  with  a  stranger. 
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65.  It  has  been  stated,  that  by  the  general  custom  Copyholdcw. 
of  most  manors,  copyholders  may  make  leases  for  one, 

and  sometimes  for  three  years ;  and  that  they  may, 

with  the  lord's  licence,  make  leases  for  any  number  of 

years  :  but  though  a  lease  be  made  by  a  copyholder,  Haddon  v. 

not  warranted  by  the  custom,  without  licence  of  the  ^'®?!!™^**» 

lord,  it  is  not  absolutely  void ;   for  the  lessee  may  461. 

maintain  an  ejectment  against  strangers. 

66.  All  persons  incapable  of  bindinir  themselves  by  ^^o  are  in- 

^k  ^       X  u  c  capable  of 

any  other  contract,  such  as  persons  of  nonsane  me-  making 
moiy,  &c.,  are  of  course  incapable  of  making  leases;  ^'®**«- 
but  it  has  been  stated  that  the  committees  of  lunatics  ^^  k 
may  now  make  leases  of  the  lunatic's  land,  under  the 
direction  of  the  Court  of  Chancery. 

67.  An  infant  cannot  make  a  lease  of  his  lands,  un-  InfaDts. 
less  it  be  evidently  beneficial  to  him.  Where  no  rent  is 
reserved,  it  has  been  held  by  some  to  be  totally  void, 

while  others  hold  it  to  be  only  voidable :  it  appears  Bac.  Ab.  Tit. 
however  to  be  settled,  that  if  an  infant  makes  a  lease  ^****    ' 
for  years,  he  cannot  plead  non  e$t factum^  but  must 
avoid  it  by  pleading  the  special  matter  of  his  infancy  ; 
which  seems  to  favour  the  opinion  of  those  who  hold 
Ihat  the  lease  is  not  totally  void. 

68.  If  an  infant  makes  a  lease  reserving  rent,  it  is  idem. 
fTtma  Jade  good ;  because  it  is  presumed  to  be  for 

his  benefit.  But  it  is  voidable  by  the  infant,  when 
be  comes  of  age ;  or  by  his  heir  if  he  dies  under  age. 
If  a  case  of  this  kind  were  now  to  arise,  the  principle 
upon  which  its  validity  would  depend,  would  be, 
"whether  it  was  beneficial  or  not  to  the  infant.  As  3  Barr.  1806^ 
lord  Mansfield  has  observed,  that  very  prejudicial 
leases  may  be  made,  though  a  nX)minal  rent  be  re- 
served :  that  there  may  be  most  beneficial  conside- 
rations for  a  lease,  though  no  rent  be  reserved.    And 

G  S 
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that  an  infant  may  make  a  lepse  without  rent,  for  the 
purpose  of  trying  his  title. 

Married  69*  Married  women  being  disabled  by  the  common 

law  from  making  any  disposition  of  their  real  estates 
during  their  coverture,  cannot  make  le^^es :  thcirefore 

ante,  }  33.    the  Statute  32  Hen.  VIII.  enables  thdr  husbands  to 

make  leases  for  them. 

Of  void  aad       70.  There  are  many  cases  in  which  leases  made  by 

]^J^^        persons  having  only  a  particular  estate  iq  the  lands, 

become  absolutely  void,  by  the  death  of  the  lessor ; 
and  others  where  they  are  only  voidable  by  thelieirs,  or 
persons  in  remainder  or  reversion.  This  distindjon  if 

1  lost.  21 16,  frequently  material;  for  where  a  lease  becomes  abso- 
lutely void,  by  the  death  of  the  lessor,  no  acceptance  of 
rant,  or  any  other  act  by  the  heir,  or  person  in  re« 
mainder  or  reversion,  will  make  it  good;  whereas 
if  a  lease  be  voidable  only,  acceptance  of  rent  will 
<^)erate  aa  a  confirmation  of  it. 

1  Intt.  4B  ft.      71.  All  leases  by  tenants  in  tail  not  warranted  by 

|)ie  statute  3S  Hen.  VIII.  are  voidable  by  the  isfue 
m  tail*  If  the  issue  accept  of  rent  or  fealty  ajfter  ijmt 
deatjh  of  their  ancestor ;  or  bring  an]  action  for  th^ 
rent,  or  for  waste,  these  acts  will  operate  as  a  coJi^ 
Eolation  of  t^e  lease^ 

Idem,  72.  li^tth  respect  to  leases  made  by  tenaQts  m  t«il 

Qdoformable  to  the  statute  32  Hen.  VIII.»  theqgj^ 
binding  on  the  issue,  they  are  void,  as  against  tibif 
peraona  iu  remainder  and  reversioQ :  ^o  that  b^ 
;K)ceptance  of  rent  by  them  will  operate  a^  a  poq^rm? 
ation.  Ab  to  leaaes  ^ot  canforpiable  tp  t}i^  ^t^ivi/^ 
8St  Heii.  VIII.  they  are  of  WV?^  VPi4  %?  to  tf» 
remamd^T^an  or  reversionert 
.  73.  It  has  l>6ei(  Stated  U^t  Ie9se3  XQiule  by  hiiu^9^^ 
and  wifb,  ^  the  wife's  land,  though  not  con)foivi^l)Ie 
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to  the  statute  32  Hen,  VIII.,  are  only  voidable  by  I>o€  v. 
the  wife ;  therefore  acceptance  of  rent  by  her,  after  7  xe^  r. 
her  hu^and's  death,  will  operate  as  a  confirmation.     ^' 

74*  It  is  ssid  that  the  lease  of  the  husband  alone.  Lease,  G. 
of  his  wife's  land,  is  only  voidable  by  the  wif^  and  ^^^^A*^* 
not  absolutely  void.     Some  doubts  are  raised   re-  Doug.  R.  52. 
sp^cting  this  point  by  the  late  Mr.  Serjeant  Williams.* 

7*5.  All  leases  made  by  tenants  for  life  become 
absolutely  void  by  their  death ;  so  that  no  accept* 
ance  of  rent,  or  other  act,  by  the  persons  entitled  to 
the  remi^inder  or  reversicm,  will  operate  as  a  confir- 
mation of  them. 

75.  A  tenant  for  life  made  a  lease  for  SI  years,  Jenkins  v. 
and  died  before  the  expiration  of  the  term.     The  ^^^**40o 
remainder-man  suffered  (he  tenant  to   c^tinue  in 
possession  four  or  five  years,  received  the  rent  regu* 

hrly  during  that  time,  then  gave  him  notice  te  ^iU 
and  brought  an  ejectment. 

Lord  Man^eld  said-^HMs  waq  a  vend  lease ;  but  if 
it  were  voidable  oiUy,  the  a^eptance  of  rent  bAqji^ 
UQaccompamed  with  any  other  drcumstanc^e^  wae 
Qot  a  sufficient  confirmatipn.  It  could  nQt  be  n 
confiriQation,  unless  done  with  a  knpwled^  of  th^ 
title  at  the  time  j  or  unless  the  remainder-man  ];^ 
by,  ai)d  suflered  the  tenant  to  lay  out  his  money  ia 
improvements,  in  confidence  of  continuing  tenant* 
But  here  it  was  a  void  lease  ;  and  in  general  a  void 
lease  was  incii^bki  of  confirmation. 

76.  In  a  subsequent  C9^  Lord  Mansfield  held 
that  aleciao,  whiqh  was  ypid  against  a  remainder-man, 
coii)4  »ot  b^  set  up  by  his  acqeptanee  of  renl^  and 


*  ^?ith  respect  to  the  cases  where  leases  made  by  ecclesiastical 
persons  are  void,   or    only  voidable,  the  student  i«  Mftrred  lo 

^.  liease,  H. 
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sufiering  the  tenant  to  make  improvements,  after  hk 
interest  becatne  vested  in  possession. 
Doe  V.  But-  77.  A  tenant  for  life  made  a  lease  for  99years,^ 
c^er,  oug.  ^.^  ^^^  persons  should  so  long  live.  The  remainder- 
man received  rent  and  heriots  for  several  years  from 
the  lessee,  who  laid  out  considerable  sums  of  money, 
after  the  death  of  the  lessor,  in  improvements.  Lord 
Mansfield  said,  there  did  not  appear  to  have  been  any 
intention  either  to  confirm  the  old  lease,  or  to  grant 
a  new  one  :  both  parties  had  proceeded  under  a  mis- 
take, and  had  supposed  the  original  lease  to  be  good* 
Judgement  was  given  that  the  lease  was  not  con- 
firmed. 

78.  The  Court  of  Chancery  has  however  held,  that 
where  a  remainder-man  accepted  rent,  and  suffered 
the  tenant  to  make  improvements,  knowing  the 
defect  in  the  lease,  he  should  execute  a  new  lease 
to  him. 
Stiles  V.  79.  A  tenant  for  life  made  a  lease  of  a  bouse  under 

3  At^r  692.    *  power.     The  lessee  assigned  over  the  premises  to 

one  Stiles,  who  rebuilt  the  house.  After  the  death  of 
the  lessor  the  remainder-man  accepted  rent  during 
six  years,  during  which  time  the  tenant  built  new 
offices.  The  remainder-man  afterwards  brought  an 
ejectment  against  the  tenant,  and  recovered  the 
possession;  the  lease  not  being  made  pursuant  io 
the  power.  The  tenant  filed  a  bill  in  Chancery  for 
an  injunction  to  stay  proceedings  at  law,  and  to  be 
quieted  in  the  possession  of  the  house. 

Lord  Hardwicke  said,  that  where  a  remainder- 
man lies  by,  suffers  the  lessee  or  assignee  to  rebuild, 
and  does  not  by  his  answer  deny  thaf  he  had  notice 
of  it  J  these  circimistances  together  would  bind  him 
from  afterwards  controverting  the  lease.  Decreed 
that  the  defendant  should  execute  a  new  lease  \fi  tbo 
plaintiff. 
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.80.  Where  there  is  a  proviso  inserted  in  a  lease,  i  Inst.  215  a. 
that  upon  non-payment  of  the  rent  reserved  on  a        P'       * 
certain  day,  the  lease  shall  be  void ;  if  the  rent  is 
not  paid  on  the  day  named,  no  acceptance  of  rent 
after,  will  operate  as  a  confirmation. 

81.  King  Philip  and  Queen  Mary  demised  the  Finch  v. 
seat  of  the  priory  of  Ravenstone  to  T.  Throckmorton  mortoo" 
for  70  years,  rendering  rent,   with  a  proviso,  that  Cro.  Elb. 
upon  non-payment  within  40  days  after  the  day  it  53/  ^  ' 
was  due,  the  lease  should  be  void.    The  rent  was 
not  paid  within  40  days  in  9  £liz«,  but  afterwards  the 
Queen's  receiver  accepted  it,  made  an  acquittance^ 
as  if  it  had  been  paid  at  the  day ;  and  continued  to 
receive  it  till  30  £liz.,  when  the  Queen  granted  the 
land..    The  non-payment  of  the  rent  in  9  £liz.  within 
the  forty  days  was  found  by  office,  upon  which  the 
Jiew  grantee  entered.    The  case  was  argued  several 
times  in  the  Exchequer,  and  all  the  barons  agreed : 
1.  That  the  lease  became  void  immediately  upon  the 
non-payment  of  the  rent,  for  the  words  were,  that 
upon  non-payment  the  lease  should  cease  and  be  void. 
So  that  the  land  was  discharged  of  the  contract,  and 
the  patentee  was  no  longer  a  termor ;  nor,  as  Man- 
wood  said,  a  tenant  at  will  or  at  sufierance.    2.  That 
tlft  acceptance  of  rent  aft;erwaids,  could  not  make  a 
void  lease  good. 

A  writ  of  error  was*  brought  before  the  Lord 
Keeper  and  the  Lord  Treasurer,  wh^re  the  judg* 
ment  was  affirmed,  for  this  reason,  that  the  proviso 
should  be  taken  to  be  a  limitation  to  determine  the 
estate,  and  not  a  condition  to  undo  the  estate  ^  which 
could  not  be  defeated,  in  case  of  a  condition,  but 
J>yenti7« 

82.  If  there  be  a  proviso  in  a  lease»  that  upon 
alienation  Uie  lessor  shaU  re-enter  \  there^  if  the  lessor 
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'   accepts  rent  after  the  breadb  of  the  <^ondition,  he 

^imot  take  advantage  of  it»  unless  he  waa  ignonuit 

of  such  breach;  in  which  case  acceptance  of  rent 

will  not  bar  him. 

Tit.  13.  c.  1.      83.  In  Pennant's  ca^e,  the  lessee  aliened  without 

licence,  for  which  the  lessor  entered.    IDie  lessee 

said,  that  before  the  re-^tiy,  the  lea$or  accepted 

Roev.  Har-  rent  ^  to  which  the  lessor  replied,  that  before  the 

2  iWm  R.     "^^^ip*  Q^  ^^^^  ^®  ^^  ^^  notice  o€  the  alienation. 

425.  It  was  adjudged  for  the  plaintiff 

84«  But  where  the  lessor  has  notice  of  the  breach 

of  a  conditioii»  and  afterwards  accepts  rent,  it  vill 

operate  as  9,  waiver  of  the  forfeiture,  and  a  confimuu 

tiqn  of  the  leaae. 

j^^^^^  ^'      85^  In  a  lease  for  81  years,  there  wns  a  covenaut 

Cowp.  803.    that  the  lessee  should  not  underlet,  assign,  of  trans* 

feir.the  prenuses»  without  the  assent  of  the  kssor: 
with  a  power  of  entry  in  ca^e  the  lessee  did  not  ob- 
§erve  the  covenants.  The  leasee  underiet  part  of 
the  premises,  hut  with  the  knowledge  of  the  lessor, 
.who  accepted  rent  accrued  after  such  undexlettiog. 

Ix)ird  Mansfield  said,  that  to  construe  the  accept- 
^ce  of  rent,  due  since  the  conditicHi  broken^  » 
wwver  of  the  forfeiture,  waa  to  construe  it  according  to 
the  intention  of  the  parties.  Upon  the  breach  of  tb$ 
condition,  the  landlord  had  a  right  to  enter.  He  h^ 
full  notice  of  the  breach,  and  did  not  take  advantage 
/>f  it|  but  accepted  rent,  subsequently  accrued }  ^^ 
showed  he  meant  the  lease  should  continue*  0ms 
of  forfeiture  were  not  favoured  at  law ;  and  where 
the  forfeiture  was  once  waived^  the  Court  wo\M  ^ 
aseisjttt. 
Who  may  be  86*  All  persons  whatever,  though  they  he  idiots^ 
I'^s*^-        famaticf^  iniiHMti^  or  marrnd  women,  ma^  be  lessees  v 

faeeause  n  ijeaae  is  ^limys  presaned  ta  be  benefice 
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Where  the  lessees  labour  under  any  disabflities  at  the 
time  ivhen  the  lease  is  made,  they  may,  upon  the 
removal  of  their  disabilities,  avoid  sudi  leases ;  but 
if  they  continue  to  ocoupy  die  things  demised,  after 
mich  removal,  the  lease  becomes  good. 
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Section  J. 
A  N  exchange  is  a  mutual  grant  of  equal  interests, 
"^  the  one  in  consideration  of  the  otherj  "as  if 
(says  Littleton)  there  be  two, men,  and  each  of  them 
is  seised  of  one  quantity  of  land  in  one  county,  and 
the  one  granteth  his  land  to  the  other,  in  exchange 
for  the  land  which  the  other  hath  ;  and  in  like  man- 
ner the  other  granteth  his  land  to  the  first  grantee, 
in  exchange  for  the  land  which  the  first  grantor 
hath." 
1  insi.  51  6.       2.  There  are  five  circumstances  necessary  to  sn 

exchange :  1.  That  the  estates  given  be  equal.  2* 
That  the  word  escambium,  exchange,  be  used ;  which 
cannot  be  supplied  by  any  other  word,  or  described 
by  any  circumlocution.  3.  That  there  be  an  execu- 
tion by  entry  or  claim  in  the  life  of  the  parties.  *• 
That  if  it  be  of  things  that  lie  in  grant,  it  be  by  deed. 
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X  That  if  the  lands  He  in  several  counties,  it  be  by 
deed  indented  j  or  if  the  things  lie  in  grant,  thoi^h 
they  be  in  one  county. 

3.  With  respect  to  the  first  of  these  circumstances,  i  Inst.  50  b. 
it  is  only  necessary  that  the  equality  be  in  the  quan-* 

tity  of  the  estates  exchanged ;  as  an  estate  in  fee  for  Lit.  $  64, 5. 

an  estate  in  fee,  an  estate  for  life  for  an  estate  for  life  ; 

and  not  in  the  value,  quality,  or  manner  of  the  estate. 

Therefore  an  estate  in  joint  tenancy  maybe  exchanged 

for  an  estate  in  common.  So  lands  may  be  exchanged 

for  rents,  commons,  or  any  other  inheritance  con- 

ceminir  lands.     It  is  said  in  Bustard's  case,  that  an  ^  R^p- 122  b. 

Cro  Klix 

estate  in  rever^on,  expectant  on  an  estate  for  life»  902'. 
may  be^  given  in  exchange  for  land  in  possession ; 
for  in  such  case  the  parties  are  not  deceived. 

4.  An  estate  tail  may  be  exchanged  for  an  estate  1  inst.  50  b. 
in  fee ;  which  will  continue  good,  till  avoided  by  the 

issue  in  tail.     A  base  fee  may  be  exchanged  for  an  ^  ^<^^'  Ab. 
estate  in  fee  simple. 

5.  A  man  may  give  an  estate  for  life  of  the  donee.  Idem, 
in  exchange  for  an  estate  for  another's  life ;  for  the 
estates  are  equal,  both  being  estates  of  freehold.  Ser- 
jeant  Roll  says,  that  an  estate  for  three  lives  may  be 
given  in  exchange  for  an  estate  for  one  life ;  for  both 

are  estates  of  freehi^ld,  and  so  equal. 

6.  It  has  been  stated,  that  an  exchange  between  a  Tit.  4. 
tenant  in  tail  after  possibility  of  issue  extinct,  and  a 

bare  tenant  for  life,  is  good ;  for,  with  respect  to 
duration,  their  estates  are  equal. 

7.  Since  the  statute  of  frauds,  every  exchange  must  Must  be  in 
be  by  deed  in  writing.     It  must  also  be -executed  in  executS.*^ 
the  lifetime  of  the  parties ;  for  as  livery  of  seisin  is  not  ^^^*  *  ^2. 
necessary,,  the  parties  have  no  freehold  in  deed,  or  in 

law,  in  them,  till  entry.    Therefore,  if  both  of  the 
parties  die  before  tlie  entry  of  either,  theexchange  is 


void.    The  heir  6f  one  tiOaUft  dhMi*  find  fake  it  as  a 

j^UMliater,  because  hd  i«  ftfttiidd  d&ly  to  tak^  it  by  my 

of  limitation  of  estate,  in  course  df  descent    But  if 

Tit.  ii[.  c.  3.  ofi^  enteHi)  atid  the  other  died  b^lbre  entry,  his  heir 

8.  Where  an  extibttnge  is  t^e  by  lease  and  release, 

&is  ihedfiveniem^  is  prevented ;  as  the  statute  of 

Hsei  ekecaMS  the  possession  without  entry :  aAd  ^ 

iiHiidentB  ftiMested  td  an  exchatige  at  common  law, 

Wfll  be  pMMifved* 

9ir  In  «very  deed  cxf  exchange  thef  e  13  an  implied 

Warhtirty>  arising  from  the  woM  escmnbiumy  of  which 

c.  24.  an  account  TidH  be  given  hereafter. 

Who  may  iQ.  AU  persons  who  are  capable  of  conveying  their 

**^  *°*^'      lands,  may  of  course  exchange  thetn  with  others.   If 

1  imx.  60  i.  ikfii  in&nt  eltchanges  land^,  enters  on  those  taken  in 

MMhAnge,  and  contiflues  to  hold  them  after  he  attains 

iHft  fbll  1^,  the  exdhatlge  becomes  perfbct :  for  it 

was  not  originally  void,  because  the  entry  of  the  in- 

fiiflt  Iran  univalent  to  livery ;  as  well  as  in  respect  to 

Aifr  recompence ;  but  only  voidable. 
Anon.  11.  IThttabaiidtttid  wife  exchange  the  lands  of  the 

Tit.  35.  c.  10.  ^^  ftr  other  Itaids ;  the  wife  may,  after  her  hus- 

tofid'd  d^dii,  ftVoid  tibe  exchange,  though  ^e 
should  join  with  her  husband  in  a  fiiie  of  the  laihls 
«ii»M  in  B)»hati^.  But  if  the  iiHfe  agrees  to  the 
tefihtoge,  alter  het  hustoand's  death,  she  can  never 
itrofdft 

Furthcr's  12.  After  the  statutes  1  and  13  Eliz.,  tto  exchange 

Ca8€y  Nqj  ».  .     • 

ante,  c.  2.      df  lafads  belonging  to  the  church,  by  an  ecclesiastic, 
*  ^*-  b6iittd  the  Successor,  though  a  fiill  equivalent  weit 

given.    But  now  it  ift  otherwise. 
Can  only  be        18.  Littleton  i^eaks  of  art  exchange  as  of  a  trans- 
pS^/"^"^  ***io*  between  two  persons ;  and  Mr.  Hargrave  ^p 
1  Inst.  50  6,  ft  w*s  hdd  in  a  tete  Ca*e,  that  an  cxdimige,  in  the 

n*  £• 


r 
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strict  l^al  sense  .of  the  word,  could  not  be  between  Prov.  of 
three  persons,  the  principle  of  it  not  being  applicable  ^  winton 
to  more  than  two  distinct  contracting  parties ;  for  3  Wils.  389. 
want  of  the  mutuality^  and  reciprocity  on  which  its 
operation  so  entirely  de^endi^  For,  first,  the  consider** 
ation  of  an  exchange,  and  the   implied  warranty 
incident    to   it,    is  the   receiving   something  with 
warranty  from  the  same  person,  to  whom  something 
with  Wartanty  is  given :  but  if  there  could  be  three 
distinct  parties,  each  would  give  to  one,  snd  receive 
fixrni  another.    Secondly,   the  implied  condition  of 
re-entry  is,  that  it  may  be  made  on  him  whose  title 
fails :  but  if  there  could  be  three  parties  to  an  .ex« 
change,  then  each  person  would  be  liabld  to  i^e-entry 
for  the  fault  of  another's  title,  as  well  as  of  his  own. 

14.  Althou^  there  cannot  be  more  than  two  disr-  i  inst.  51^ 
tinct  parties  to  an  exchange,  yet  there  may  be  more  "•  ^' 

than  two  persons.  Thus  an  exchange  between  two 
joint  tenants,  and  two  tenants  in  common,  is  good ;  for 
although  four  persons  are  named,  yet  they  constitnte 
only  two  distinct  parties.  The  same  observation 
applies  to  any  number  of  persons,  if  so  conjoined  in 
the  mutuality  of  giving  and  receiving  in  Exchange,  as 
to  make  only  two  distinct  relative  parties. 

15.  It  has  been  stated  that  joint  tenants,  copar-  Partition, 
ceriers,  and  tenants  in  common,  may  make  a  voluntary  ??•  18»  i  ^» 
partition  of  their  estates.   The  instrument  to  effect 

this  is  called  a  deed  of  partition,  by  which  the  lands 
are  divided  into  distinct  portions,  and  allotted  to  the 
several  parties,  who  take  them  in  severalty.  In  the 
old  deeds  of  partition,  it  was  merely  agreed  that 
one  should  enjoy  a  particular  part,  and  the  other, 
another  part,  in  severalty ;  but  now  it  is  usual  for  all 
the  parties  mutually  to  convey  and  assure  to  each 
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other  the  different  estates  which  they  are  to  take  itt 
severalty,  under  the  partition. 

16.  By  the  common  law,  coparceners,  being  com- 
pellable to  make  partition,  might  have  done  it  by 
parol  only ;  but  joint  tenants,  and  tenants  in  common 

ante,c.3.§L  must  have  done  it  by  deed.    The  statute  of  frauds 

has  abolished  tliis  distinction,  and  made  a  deed  equally 
necessary  in  all  cases. 

infra,  c.  24.  17,  Every  partition  between  coparceners  has  an- 
nexed to  it  a  warranty  in  law.  In  all  other  deeds 
of  partition  there  is  no  implied  warranty:  but 
it  is  usual  to  insert  mutual  covenants  for  the 
title. 

18.  An  agreement  by.  the  husbands  of  two  joint 

Vide  Ireland  tenants  to  make  a  partition,  and  a  partition  made 

Tit.  18.  c.  2.  ^Mider  such  agreement,  will  not  bind  the  inhentance 

§  of  the  wives. 

Idem,  19.  It  has  been  stated,  that  an  agreement  to  make 

a  partition  will  operate  in  equity  as  a  sevefrance  of  an 
estate  in  joint  tenancy. 

Release.  20.  By  the  common  law,  where  a  man  had  the 

Glib.  Ten.     actual  possession  and  right  of  property  in  lands,  he 

could  only  convey  them  by  feofiment  with  livery. 
As  it  frequently  happened  that  the  actual  possession 
was  in  one  person,  and  the  right  of  possessioii,  or 
right  of  property,  in  another  j  in  case  the  person^b^ 
had  the  right  of  possession,  or  right  of  property,  was 
willing  to  convey  those  rights  to  the  person  who  had 
the  actual  possession,  it  was  done  by  a  discharge 
of  his  right  to  the  person  in  possession,  which  species 
of  conveyance  acquired  the  name  of  a  release.  A 
feofiment  would,  in  such  case, have  been  useless? 
because  it  could  not  transfer  the  possession,  as  the 
person  was  in  possession  already. 


'W. 
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SI.  A  release  is  theirefore^a  conveyance  of  a  right,  idem, 
to  a  person  in  possession..  Thus,  where  a  man  was.  Tu. 29.  c.  K 
disseised,  the  disseisor  acquired  the  possession  ;  and 
the  right  of  possession  and  property  remained  in  the 
disseisee.  Now  if  the  disseisee  agreed  to  transfer  his 
rights  to  the  disseisor,  the  proper  mode  of  carrying 
such  an  agreement  into  execution  was  by  a  release ; 
for  the  disseisor  being  already  in  possession,  it  would 
have  been  useless  to  have  made  him  a  feoffinent. 

22.  A  release  is  also  the  giving  or  discharging  of  a  l  Inst.  264  a» 
right  of 'action,  which  a  man  hath,  or  may  claim 

« 

against  another. 

23.  The  operative  words  of  a  release  are,  remisisse^  Operative 

^  Words. 

rekucass€f  et  qtuetum  clamasse ;  remise,  release,  and  i  Inst.  264  6. 
for  ever  quit  claim.    Besides  which,  there  are  other, 
words  such  as,  rentmtiare^  acquietare.    Where  a  lessor 
granted  to  a  lessee  for  life  that  he  should  be  discharged 
the  rent,  this  was  held  to  amount  to  a  release. 

24.  Littleton  says,  a  release  of  all  demands  is  the  |  ^^®-  ^g, . 
be?*-  and  strongest  release.     Lord  Coke  observes,  that 

the  word  demand  is  the  strongest  word  in  the  law, 
except  the  word  claim  ;  tliat  a  release  of  all  demands 
dischargea  all  sorts  of  actions,  rights,  and  titles,  con- 
ditions, before  and  after  breach,  executions,  appeals, 
rents  of  all  kind,  covenants,  contracts,  recognizances, 
statutes,  &c. 

25.  Releases  of  land,  in  respect  to  their  operation,  J^<>^  R«- 

-  leases  enure. 

are  divided  into  four^^orts.  1.  Releases  that  enure 
by  way  of  nUtter  restate  2.  Releases  that  enure 
by  way  of  mitter  le  droit.  3.  Releases  that  enure 
by  enlargement;  and  4.  Releases  that  enure  by 
extinguishment. 

26.  When  two  or  more  persons  become  seised  of  Mitter  L'Es. 

tAte 

the  same  estate  by  a  joint  title,  either  by  contract  or  t,it.*§  304. 
descent,  as  joint  tenants  or  coparceners,  and  one  of  1}^\'J^^^  ^* 
Vol.  IV.  H  72.  *  """' 
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them  releases  his  right  to  'the  other,  sueh  release  is 
ssddtbidn\jj:ehy'w^yo£fnHter  Restate.  For  Where tw6 
several  persons  come  in  bj  the  same  feudal  conttsct, 
one  of  them  may  discharge  to  the  other,  the  benefit 
of  such  contract,  by  a  release  ;  because  no  notoriety 
is  needful,  for  there  was  a  sufficient  notoriety  in  the 
prior  feudal  contract  Thus  two  coparceners  come  into 
otie  entire  Feud,  descending  from  their  ancestor ;  they 
may  therefore  release  privately  to  each  other,  beause 
they  take  by  the  former  descent,  which  established 
them  in  possession  without  notoriety.  But  since 
coparceners  do  also  transmit  distinct  estates  to  their 
children,  they  may  pass  their  estates  by  distinct 
feoffinents* 

<Jilb,  Id.  j^.  As  to  joint  tenants ;  they  can  only  pass  their 

estates  to  one  another  by  release ;  for  they  aH  txOit 
in  by  the  first  feudal  contract,  and  therefore  a  second 
feoffinent  cannot  give  any  farther  title,  or  notoriety ; 
because  every  person  is  supposed  to  be  in  by  his 
elder  title ;  which  in  the  case  of  joint  tenant*  is  the 
original  feofiment ;  so  that  a  second  feofRsient  yrodi 
be  useless. 

1  last.  273  6.  28.  In  consequence  of  the  privity  which  naust 
tiecessarily  exist  in  releases  that  enure  by  way  of 
mitter  Pestcxte^  a  fee  will  pass  by  such  a  release, 
without  any  words  of  limitation.  For  the  parties' are 
not  in  by  the  release,  but  by  the  original  feudal  con- 
tract, which  passed  an  inheritance ;  and  the  release 
only  discharges  the  pretensions  of  one  of  them  to  the 
other.  So  that  where  one  joint  tenant  or  coparcener 
releases  to  die  other,  the  releasee  is  in  by  the  original 
conveyance;  and  such  release  is  not  considered  as 
an  alienation. 

29.  One  tenant  in  common  cannot  release  to  bis 
companion,  because  they  have  distinct  freeholds; 
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but  they  must  pass  their  estates  by  feofiment.  For 
as  they  were  created  by  different  acts,  and  diflferent 
liveries,  they  must  also  pass  to  each  other  by  distinct 
liveries. 

30.  Releases  are  said  to  enure  by  way  of  nutter  le  Hitter  le 
droits  where  a  person  who  has  been  disseised,  releases  ls^^  ^  45^ 
to  the  disseisor,  or  to  the  heir  or  feofiee  of  the  dis-  ^^'  T<n* 

55. 

seisor ;  who  being  in  possession,  is  therefore  capable 
of  taking  a  release  of  the  right ;  as  in  cases  of  this 
kind  nothing  but  tlie  bare  T%bt  passes,  the  release  is 
said  to  enure  by  way  ofnUtter  le  droit* 

31.  No  words  of  limitation  are  necessary  in  a  re*  I^*  {467. 
lease  of  this  kind :  for  if  a  release  of  r^ht  be  made 

to  a  person  seised  in  fee,  for  a  day  or  an  hour,  it  will 
be  as  strong  as  if  it  were  made  to  the  releasee  and  his 
heirs  for  ever. 

32.  Releases  enure  by  way  of  enlargement  of  estate, '  Snl»g«- 
when  the  possession  and  inheritance  are  separated  for  jj^^  1 455^ 

a  particular  time ;  and  he  who  has  the  reversion  and  1  lost.  272  6, 

inheritance,  releases  all  his  right  and  interest  in  the 

lands,  to  the  person  who  has  the  particular  estate. 

Such  releases  are  said  to  enure  by  way  of  enlargement 

of  estate ;  and  to  amount  to  a  grant  and  attornment ; 

because  they  trafisfer  the  legal  estate  to  the  releasee^ 

as  effectually  as  a  feoffment  with  livery. 

33.  To  render  this  release  good,  it  is  necessary   . 
that  there  ^ould  be  a  privity  of  estate  between  the 
releasor  and  the  releasee  \  and  also  that  the  releasee 
diould  have  such  an  estate  as  is  capable  of  being 
enlarged. 

-  34.  \Vith  respect  to  privity  of  estate,  if  a  person  l  Inst.  273  a. 
Biakes  a  lease  for  years,  liie  lessee  is  of  course  capa- 
ble of  taking  a  release  from  the  lessor,  because  there 
is  a  privity  between  them.    It  should  however  be  {i,it.  ^  45p.  , 
observed,  that  in  this  case  the  lessee  must  have  en-  il»»t.270a. 

H2 
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tered  on  the  lands  before  the  execution  of  the 
Tit.  8.  c.  1.     le^^se  i  for  till  entry  he  has  only  an  interesse  termini^ 

which  is  not  capable  of  being  enlarged. 
1  Inat.  270  b.      35.  But  if  a  man  makes  a  lease  for  life,  remainder 

for  life,  and  the  first  lessee  dies,  a  release  to  him  in  re- 
mainder is  good  before  he  enters,  to  enlarge  his  estate. 
1  iDst.  ^3  a.      S6.  If  A.  makes  a  lease  to  B.  for  life,  and  the  lessee 

teakes  a  lease  for  years,  and  afterwards  A.  releases 
to  the  lessee  for  years  ;  it  will  not  enlarge  his  estate, 
because  there  is  no  privity  between  A.  and  the  lessee 
for  years.  So  if  a  person  makes  a  lease  for  20  years, 
and  the  lessee  makes  a  lease  for  10  years,  if  the 
first  lessor  releases  to  the  second  lessee,  his  release 
will  be  void,  for  want  of  privity  of  esrtate* 
Lit.  5  460.  -Sy*  A  release  to  a  tenant  at  will  operates  so  as  to 
1  Inst.  270  6.  enlarge  his  estate,  because  there  is  a  privity  between 

him  and  the  lessor.     But  a  release  to  a  tenant  at  suf- 
ferance is  void,  for  want  of  privity. 
Lit.5  462,&c.      38.  A  release  to  a  cestui  que  use  by  the  feoffees  to 
1  lost.  271  a.  ^g^g  ^^  sufficient  to  enlarge  his  estate  ;  because  the 

cestui  que  use  was  tenant  at  will  tc  he  feofiees,  and 
there  was  a  privity  between  them.  From  which  it 
may  be  concluded  that  a  xelease  to  a  cestui  que  trusi^ 
by  the  trustee,  would  now  operat?tto  enlarge  the 
estate. 
iln8t.270  6.  39.  A  release  to  a  person  having  an  estate  by 
Til.  14.        statute  merchant,  statute  staple,  or  elegit,  will  operate 

to  •enlarge  their  estates. 
1  Inst.  273  b.      *0.  If  a  feme  covert  be  tenant  for  life,  a  release  to 

her  husband  will  be  good ;  because  there  is  both  pri- 
vity, and  an  estate  in  the  husband,  whereupon  the 
release  may  enure  :  for  by  the  marriage,  the  husband 
acquired  a  freehold  estate  in  right  of  his  \^fe. 
UQftt.270.a.  41.  Lord  Coke  says,  a  release  whfch  enures  by 
^'^'  way  of  enlargement,  cannot  operate  without  a  posses- 

lO 
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sion.  This  must  be  understood  to  mean,  not  that  an 
actual  possession  is  necessary,  but  that  the  releasee 
has  an  estate  actually  vested  in  him  at  the  time  of  the 
release,  which  is  capable  of  being  enlarged  by  such 
release.  Thus,  if  a  tenant  for  twenty  years  makes  a 
lease  to  B.  for  five  years,  and  B.  enters,  a  release  to 
the  first  lessee  is  good,  for  the  possession  of  his  lessee 
vras  his  possession.  So  if  a  man  makes  a  lease  for 
years,  remainder  for  years,  and  the  first  lessee  enters, 
a  release  to  the  person  in  remainder  for  years  is  good, 
to  enlarge  his  estate. 

42.  Releases  which  operate   by  enlargement  of  l'"^-  #  ^^* 
estate,  require  the  same  technical  words  of  limitation 

as  feoffinents  or  grants.  Thus,  if  a  lessor  releases  to 
his  lessee  for  years  all  his  right  in  the  lands,  this  will 
only  pass  an  estate  for  life. 

43.  In  some  cases  where  the  release  cannot  enure.  Eidnguish- 
by  way  of  mtter  le  droit,  it  will  operate  by  way  of  lu^j  479  gQ 
extinguishment.     Thus,  if  a  lord  releases  his  seig-  1  Inst.  28a  a. 
niory  to  the  tenant,  or  if  a  person  having  a  rent  or 
conunon,    releases  it  to  the .  terre-tenant,  these  re- 
leases are  said  to  operate  by  way  of  extinguishment ; 

because  the  tenant  cannot  have  services  pr  rent  to 
receive  of  himself ;  nor  can  he  take  common  in  his 
own  land. 

44.  If  a  lease  for  years  be  made  to  commence  pre-  1  lost.  270  a. 
sently,  reserving  rent }  and  before  the  lessee  enters, 

the  lessor  releases  to  him  all  his  right  in  the  land ;  ante, ;  34. 
though  this  cannot  enure  to  enlarge  his  estate,  yet 
it  wfll  operate  as  an  extinguishment  of  the  rent. 

45.  Littleton  says,  if  a  tenant  for  life  lets  the  land  { 470. 
over  to  another,  for  term  of  the  life  of  the  lessee,  re- 
mainder  over  to  another  in  fee,  and  the  lessor,  or 
owner  o£  the  inheritance,  releases  to  the  person  to 
t^hom  the  tenant  made  the  lease,  he  will  be  thereby 

H  3 
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for  ever  barred,  though  no  mention  is  made  of  hk 
hdrs ;  for  at  the  time  of  the  release  the  lessor  had 
no  reversion,  but  only  a  right  to  have  the  reversion. 
Lord  Coke,  in  his  comment  on  this  passage,  observes, 
that  the  release  to  the  lessee  does  not  enure  by  way 
of  mitter  le  dfoitj  for  then  should  he  have  the  whole 
right ;  but  by  way  of  extinguishment,  in  respect  of 
him  who  made  the  release  j  and  that  it  shall  enure  to 
him  in  remainder. 

^*»at  mnj         46.  Not  only  estates  in  land,    but  all  interests, 

rights,  and  profits  arising  out  of  land,  or  annexed 

Lampet's       thereto,  may  be  released.     It  is  however  a  rule  of 

10  Rep.  46.    1^^>    ^^^  ^^  possibility,    right,  title,    or  thing  in 

action^  shall  be  granted  or  assigned  to  a  stranger ; 
for  that  would  be  the  occasion  of  multiplying  suits. 

Ten,  53.        Xhus  Lord  C.  B.  Gilbert  says,  "  A  release  of  all  a  man's 

right  supposeth  tliat  he  has  a  right;  for  he  cannot 
transfer  a  right  which  he  has  not :  if  he  has  nothing, 
nothing  can  pass  by  the  conveyance :  and  it  counte- 

Lit.  §  446.     nanced  maintenance  to  transfer  possibilites.''  Hence 

a  son  cannot  release  to  his  father's  disseisor,  in  the 
lifetime  of  his  father,  because  he  has  no  right  to  the 

]  lust.  265  a.  land  then.     And  in  such  a  case,  the  son  might  enter 
'  on  the  land,  against  his  own  release. 

10  Rep.  48  a.      47-  All  rights,  titles,  and  actions,  may  however  be 

*  *•  released  to  the  terre-tenant,  for  securing  his  repose 

and  quiet,  and  for  avoiding  suits.  Therefore  a  right 
or  title  to  an  estate  of  freehold,  in  preesenH  or  JutvrOf 
may  be  released  in  five  ways.  1.  To  the  tenant  of  the 
freehold  in  fact,  or  in  law,  without  any  privity.  2. 
To  the  person  in  remainder.  3.  To  the  person  en- 
titled to  the  reversion,  without  any  privity.  4.  To  the 
person  who  has  a  right  only  in  respect  of  privity :  ^ 
if  the  tenant  be  disseised,  th»  lord  may  release  his 
services,  in  respect  of  the  privity  and.  right,  wit'^out 
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any  estate.  5.  In  rQsp^  to  privity  oidy,  without 
right :  as  if  tc^p wt  in  tail  xo^kefi  »  f«offiiiei)t  ia  ic^, 
die  dpne^,  a^r  the  feoffment,  h^a  no  fight ;  yet  in 
respect  of  the  privity  oq^,  the  donpr  may  release  to 
him  the  rent,  and  al]  services,  saving  fealty* 

48.  A  bare  authority  CftnTiot  bq  released,  nor  a  i^^i^t  «•  )8« 
power  ppllat^ral  tp  the  l^nd. 

49.  A  confirmAtion  is  of  a  nature  neiM^ly  similar  tp  Confirmm. 

a  reles^.    Lord  Coke  defines  it  tp  |je-«— «  A  convey-  i  intt.  295  6, 
ance  of  m  estate  or  rij^t  in  ess^,  whereby  a  voidiyi>le  ^^^'  '^^°* 
estate  is  made  sure  and  uqavpidf^ble ;  or  wheite  a 
puticular  estate  is  incre96ed.'' 

iSfO.  The  first  part  of  this  defimtion  may  be  illus- 
trated by  the  following  case  put  by  littleton.  Where  f^^^- 
a  person  lets  land  tp  anoth^  for  tenp  of  his  li^,  wh^ 
lets  the  san^e  to  another  for  term  of  40  yearSf  by 
force  of  which  he  is  ip  possession ;  if  the  lessor  fcnr 
life  confirms  the  estate  of  the  tenant  for  years,  by 
iee4f  and  aft:erward8  the  tenant  for  life  dies,  during 
tb?  temi ;  thip  deed  will  q>erate  as  a  confirmiition  of 
the  term  fpr  ye^rs. 

91.  A?  tp  the  l»tt^  branch  of  the  dfefibition ; 

whenever  a  confirmation  operiites  by  way  of  inereao- 
kg  the  estate;i  it  is  similar'  in  every  reelect  to  a 
release  th^t  operates  by  ^y  of  enlaig^ent^for  tiher^ 
WUft  Ife  privity  pf  eitatQ,  and  proper  wordu  of  Umitli- 
tipn,  Ttwp  in  the  c»M  put  by  Littleton,  it  i$  saiA  Lit-  $517. 
thsj;  if  ti^q  liessor  for  Ijfie  had  released  to  the  tenant 
%  year^i  in  the  lifetime  of  the  tenant  for  life,  the 
r^lfue  wonld  b»¥e  been  v(ad»  for  want  of  privily 
betufr^n  t^9  lew<v  for  Wf^  And  the  t»ant  for  yean. 
s^p    Tbf  prpp«r  t^toical  word*  of  a  eonfimation 

ve,  ratify,  approve,  and    confirm.    But  Littleton  j  531. 
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says,  that  the  word  dedi^  or  the  word  concessit  have  the 

^same  effect  in  substance,  and  shall  enure  to  the  same 

9  Rep.  142  a.  intent,  as  the  word  confirmavL    Thus  if  a  disseisee 

conveys  to  the  disseisor  by  the  words  dedi  or  concessit 
<  it  will  operate  as  a  confirmation. 
Lit  §519,20.      53.  No  words  of  limitation  are  necessary  in  the 

case  of  a  disseisin  ;  a  confirmation  by  the  disseisee  to 
the  disseisor,  of  his  estate,  would  give  him  a  fee 
simple  without  the  word  heirs ;  it  would  be  the  same 
if  the  estate  of  the  disseisee  had  been  confirmed  for 
a  day  or  an  hour  only. 
1  Inst.  297  a.  54.  If  a  disseisor  makes  a  lease  for  100  years,  the 
'  disseisee  may  confirm  parcel  of  those  years,  but  then 

it  must  be  by  apt  words ;  for  he  must  not  confirm  the 

lease  or  demise,  or  the  estate  of  the  lessee,  for  then 

the  addition,  for  parcel  of  the  term,  woidd  be  repug- 

nant,  when  the  whole  was  confirmed  before  ;    but 

the  confirmation  must  be  ef  the  land,  for  part  of  the 

term.     So  may  the  confirmation  be  of  part  of  the 

land :  as  if  it  be  for  40  acres,  he  may  confirm  90^  &c. 

But  an  estate  of  freehold  cannot  be  confirmed  for 

part  of  the  estate,  foir  that  the  estate  is  entire,  and 

not  several,  .as  years  are. 

524.  55.  Littleton  says,  if  a  man  lets  land  to  another 

for  life,  and  after  confirms  his  estate  which  he  hath 

in  the  same  land,  to  hold  his  estate  to  him  and  his 

heirs,  this  confirmation  to  his  heirs,  is  void  j  for  his 

heirs  cannot  have  his  estate,  which  was  but  for  term 

of  his  life.    If  he  confirms  his  estate  by  these  words, 

*to  have  the  same  land  to  him  and  his  heir^  this 

confirination  will  givie  him  an  estate  ift  fee  simple ; 

because  it  applies  to  the  land,  and  not  to  the  estate 

in  the  land. 
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56.  A  confirmation  does  not  strengthen  a  void  iin8t.295  6. 
estate.  Confirmatio  est  nutta^  tdn  domtm  precedem  est 
mvaUdum^  et  ubi  donatio  nulla  estj  nee  valebit  confirm 
math.  For  a  confirmation  may  make  a  voidable  or 
defeazible  estate  good ;  but  cannot  work  upon  an 
estate  that  is  void  in  law. 
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Section  1. 


A  SURRENDER,  sursum  redditio,  is  of  a  nature 
directly  opposite  to  a  release :  for  as  that  ope- 
rates by  the  greater  estate  descending  upon  the  less ; 
a  surrender  is  the  falling  of  a  less  estate  into  a  greater, 
i  Iii8t.337«-  by  deed.  Lord  Coke  defines  it  to  be  a  yielding  up 
of  an  estate  for  life  or  years  to  him  that  hath  an 
immediate  estate  in  reversion  or  remainder,  wherein 
the  estate  for  life  or  years  may  drown,  by  mutual 
agreement  between  them. 

2.  A  surrender  immediately  devests  the  estate  oiit 
of  the  surrenderor,  and  vests  it  in  the  surenderee ; 
for  this  is  a  conveyance  at  common  law,  to  the  per- 
fection of  which  no  other  act  but  the  bare  grant  is 
necessary.  And  though  it  be  tnie  that  every  gi-ant 
is  a  contract,  and  there  must  be  actus  contra  actunh 
or  a  mutual  consent,  yet  that  consent  is  implied ; 
for  a  gift  imports  a  benefit,  and  an  assumpsit  to  take  a 
benefit  may  well  be  presumed. 
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S.  Though  an  estate  once  surrendered  is  merged  md 
destroyed,  as  between  the  surrenderor  and  surren- 
deree ;  yet  it  is  not  so  as  to  strangers,  whose  rights 
are  preserved.  Thus  if  a  tenant  for  life  grants  a  Touch.  301. 
rent-charge,  and  after  surrenders  his  estate,  the  rent- 
charge  shall  continue.  So  if  a  lessee  for  life  makes  a 
tease  for  years,  rendering  rent,  and  afterwards  sur- 
renders his  estate,  the  lease  for  years  shall  continue, 
but  the  surrenderee  will  not  have  the  rent  upon  the 
lease  for  years. 

4.  The  technical  and  proper  words  of  this  con- 
veyance are,  surrender  and  yield  up ;  but  any  form 
of  words  by  which  the  intention  of  the  parties  is  suf- 
ficiently manifested,   will  operate  as   a   surrender. 

Thus  if  a  lessee  for  years  remise,  release,  discharge.  Perk.  §  607 ^ 
and  for  ever  quit  claim  his  lessor,  all  his  right,  title, 
or  interest  in  or  to  such  lands  ;  it  will  *  amount  "to  a  Smith  v. 
surrender.     So  if  a  lessee  for  life  leases  to  the  lessor,  j  x^mR '^^ 
for  the  life  of  the  lessee,  this  is  a  surrender.  441. 

5.  Formerly  a  surrender  of  lands  might  have  been  Mu8<ibe  by 
made  without  deed  or  livery ;  but  as  to  things  that  N^in*^ 
lay  in  grant,  whereof  a  particular  estate  could  not  Writing, 
commence  without  deed,  they  could  only  be  surren-     °**'      '^ 
dered  by  deed.     An  estate  by  the  curtesy  or  in 

dower  in  an  advowson  nr  rent,  though  it  began  with- 
out deed,  could  not  be'  surrendered  without  deed. 
So  if  a  lease  for  life  were  made  of  lands,  remainder 
for  Ufe ;  though  the  remainder  began  without  deed, 
yet  because  remainders  and  reversions  lie  in  grant, 
the  remainder  could  not  be  surrendered  without 
deed. 

6.  A  deed  i$  still  necessary  to  create  a  surrender  in 
aO  cases  where  it' was  fbtmerly  required.    And  now, 

by  the  statute  of  frauds,  np  surrender  is  valid,  unless  it  ante,  c.  3. 
be  by  deed  or  note  in  writing  signed  by  the  party  so      * 
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surrendering,  pr  their  agents,  thereunto  law&lly 
authorized  by  writing,  or  by  act  and  operation  of 
law. 

7.  It  was  held  by  Lord  C.  B.  Gilbert,  that  upon 
the  true  construction  of  this  statute,  a  lease  for  years 
could  not  be  surrendered  by  cancelling  the  inden- 
ture ;  because  the  intent  of  the  statute  was  to  take 
away  the  manner  they  formerly  had  of  transferring 
interests  in  lands  by  signs,  symbols,  and  words  only. 
Therefore,  as  livery  of  seisin  on  a  parol  feoflinent, 
was  a  sign  of  passing  the  freehold^  before  the  statute, 
but  is  now  taken  away  by  the  statute  ;  so  the  can- 
celling of  a  lease  was  a  sign  of  a  siu'render  before  the 
statute,  but  is  now  taken  away,  unless  there  be  a 
writing  under  the  hand  of  the  party.  The  words, 
"  by  act  and  operation  of  law,**  were  to  be  construed 
a  surrender  in  law,  by  the  taking  a  new  lease,  which 
being  in  writing,  was  of  equal  notorietywith  a  sur- 
render in  writing. 

8.  All  persons  capable  of  alienating  lands,  may 
surrender  any  particular  interest  therein^  By  the 
statute  29  Geo.  II.  c.  31.  it  is  enacted,  that  in  all 
cases  where  any  person  under  the  age  of  SI  years, 
or  any  lunatic  or  feme  covert,  shall  become  interested 
in,  or  entitled  to  any  lease  or  leases  for  life  or  years ; 
it  shall  and  may  be  lawful  for  such  person  under  the 
age  of  21  years,  or  for  his  or  her  guardian  or  guar- 
dians, or  other  person  or  persons,  on  his  or  their 
behalf;  and  for  such  lunatic,  or  his  or  her  guardian 
or  guardians,  committee  or  committees  of  the  estate, 
or  other  person  on  his  or  her  behalf;  and  for  such 
feme  covert,  or  any  other  person  or  persons  on  her 
behalf;  to  apply  to  the  Court  of  Chancery  or  Exche- 
quer, the  Courts  of  Equity  of  the  counties  palatine 
of  Chester,  Lancaster,  and  Durham,  or  the  Courts 
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of  Great  Session  of  the  principality  of  Wales,  respec- 

tively,  by  petition  or  motion  in  a  summary  way ;  and 

by  the  order  and  direction  of  the  said  Courts  respect- 

ively  made,  upon  hearing  all  parties  concerned,  such 

person  under  the  age  of  SI  years,  and  such  lunatic, 

or  person  or  persons  appointed  by  the  said  Courts 

respectively,  and  also  such  feme  coverts,  by  deed  or 

deeds  only,  without  levying  any  fine,  shall  and  may 

be   enabled   from  time  to  time  to  surrender  such 

lease  or  leases,  and  accept  and  take  in  the  name  and 

for  the  benefit  of  such  person  under  the  age  of  21 

years,  or  lunatic,  or  feme  covert,  one  or  more  new 

lease  or  leases  of  the  premises  comprised  in  such 

lease  or  leases,  surrendered,  by  this  act ;   for  and 

during  such  number  of  lives,  or  for  such  term  or 

terms  of  years  absolute,  as  was  or  were  mentioned  or 

contained  in  such  lease  or  leases  so  surrendered,  at 

the  making  thereof  respectively,  or  otherwise  as  the 

said  Courts  shall  respectively-  direct. 

9.  To  make  a  surrender  good,  the  person  who  What  Estate 
surrenders  must  be  in  possession,  and  the  person  to    ^^^^^' 
whom  the  surrender  is  made  must  have  a  greater  . 

estate,  immediately  in^  remainder  or  reversion,  in 
which  the  estate  surrendered  may  r^erge. 

10.  If  a  lessee  for  life  or  years  be  ousted  by  a  Perk.  §  599. 
stranger,  and  af):erwards  surrenders  to  his  lessor,  it 

wfll  be  void ;  because  he  had  but  a  right  at  the  time 
of  the  surrender.  So  if  a  woman  has  a  title  to  dowes^ 
and  surrenders  to  the  person  against  whom  she  ought 
to  have  dower,  it  is  void  for  the  same  reason. 

11.  A  lease  for  years  to  commence  at  a  future  day  W-^^** 
cannot  be  surrendered,  for  there  is  nothing  in  the 
lessee,  ki  possession,  before  the  commencement  of  ' 

the  lease ;  nor  has  the  l^sor  a  reversion  before  that 
time.        .        •  . , 
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Plowd.  541.  IS.  To  make  a  surrender  good^  there  must  be  a 
privity  of  estate  between  the  surrenderor  and  the  sur- 
renderee.  Thus  if  a  tenant  for  SO  years  makes  a  lease 
for  10  years,  and  the  lessor  and  lessee  join  in  a  sur- 
render to  the  person  in  reversion  in  fee,  the  surren- 
der is  good  for  both  the  estates ;  yet  the  lessee  for 
10  years  could  not  surrender  by  himself  for  want  of 
.  privity;  but  when  the  other  joined  with  him,  his 
surrender  shall  be  taken  in  law  to  precede,  and  the  Jea 
surrender  of  the  lessee  for  10  years,  to  follow ;  so 
that  the  same  shall  be  good. 

Cro.  Eliz.  13.  An  estate  at  wiU  is  not  surrlsnderable,  because 

15$. 

12 Mod. 79.  it  is  at  the  will  of  both  parties;  and  either  party 
may  determine  his  wiU,  without  the  formality  of  a 
suvrender. 

14.  It  was  formerly  dotibted  Aether  a  lessee  for 
years  could  surrender  to  a  person  who  had  the  rever- 
sion only  for  years ;  but  this  point  appears  to  have 
Hugbtf  V.      been  settled  by  a  determination  in  35  £liz.,  in  which 
^^J^^J^'    it  was  laid  down,  1.  That  if  the  term  in  reversion  be 
302.  greater  than  the  term  in  possession,  the  lesser  will 

B«c.  Ab.  Tit.  meige  in  the  greater ;  aa  ten  years  may  be  surrendered 
l«case,  §  2.     and  merge  in  twelve  or  fourteen  years.  2.  That  though 

the  reversion>  be  for  a  less  number  of  years,  yet  the 
surrender  will  be  good,  and  the  first  term  mei^ed :  as 
if  one  were  lessee  f6r  20  years,  and  the  reversion  ex- 
pectant thereon  was  granted  to  another  for  a  year, 
who  granted  it  over  to  the  lessee  for  SO  years,  this 
would  operate  as  a  surrender  of  the  20  years  term, 
as  if  he  had  taken  a  new  lease  from  his  lessor  for  one 
year :  for  the  reversionary  interest  coining  to  the  pos- 
session, drowns  it ;  and  the  number  of  years  is  not  ma- 
terial ;  for  as  he  may  surrender  to  him  who  hath  the 
reversion  in  fee,  so  he  may  to  him  who  hath  the  re^ 
versiop  for  any  less  term.  And  therefore  Popham  held, 
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that  where  leasee  for  20  jevs  makes  a  lease  for  10 
years^  and  the  lestee  for  10  years  ^rr^ders  to  his 
lessor,  viz.  the  lessee  for  20  years,  this  is  good  \  and 
the  lessor  shall  have  so  many  of  the  years  as  were  then 
to  come  of  his  former  term  oi  20  years ;  that  is,  as  it 
seems,  so  many  years  as  were  to  come  of  his  reversion 
shall  be  now  changed  into  possession.  And  he  held 
further,  that  if  such  lessee  For  SO  years  had  made  such 
lease  for  10  years,  and  then  granted  over  the  rever- 
sion for  10  years  only,  vie.  no  longer  than  the  lease 
for  10  years  was  to  continue,  and  such  lessee  for  10 
years  had  attorned,  then  the  gr^Qtee  of  the  reversion 
should  have  the  rent  and  services,  and  the  grantor  the  ^ 

residue  of  the  SO  years.  And  that  the  lessee  for  10 
years  might  surrender  to  the  grantee  of  the  reversion 
for  10  years ;  and  he  thereby  would  have  the  pos- 
session for  so  many  years  as  were  then  to  come  of  his 
reversion.  And  if  he  had  a  less  term  dr  the  rever- 
sion,  than  the  lessee  himself  had  in  liie  possessioti,  it 
should  go  to  the  benefit  of  the,  first  termor  for  20 
yeiBurs,  who  was  his  grantor :  for  the  term  in  posses- 
sion was  quite  gone,  and  drowned  in  the  reversion,  to 
the  benefit  of  those  who  had  the  reversion  there- 
upon^ having  regard  to  their  estate  in  reversion,  and 
not  otherwise. 

15.  An  assignment  is  properly  a  transfer  of  some  Atsignment* 
ptfticular  estate  ok  interest  in  lands ;  but  is  usually 
ippliied  to  the  transfer  of  a  term  for  years.  It  difiers 
&om  a  derivative  lease  only  in  this  circumstance ;  that 
trf  soeh  a  fhease,  the  lessor  conveys  an  interest  (ess 
thill  hjs  own,  reserving  to  himself  a  reversion : 
whereas,  in  an  assignment,  the  assignor  parts  with  his 
whole  interest  in  the  thing  assigned,  and  puts  the 
ttsignee  in  his  place. 
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16.  Where  a  person  transfers  all  his  term  to  ano- 
ther, but  reserves  rent  to  himself,  this  is  not  an  assign- 
ment, but  an  underlease. 
Pulteney  V.        17-  A.  having  a  term  for  years,  whereof  one  year  ^ 
^^'"Si       and  three  quarters  was  to  come,  agreed  with  B.  that  '  a 

he  should  have  the  premises  for  the  remainder  of  the 
Palmer  V.  term,  paying  the  same  rent  to  A.  as  was  reserved 
Edwards,       upon  the  original  lease.     It  was  held,  that  this  was 

an  underlease,  and  not  an  assignment.     ~ 

18.  The  proper  technical  words  of  an  assignment 
are,  assign,  transfer,  and  set  over.  But  the  words 
give,  grant,  bargain,  and  sell ;  or  any  other  words 
which  show  the  intent  of  the  parties  to  make  a  com- 
plete transfer,  will  amount  to  an  assignment. 
1  Mod.  263.       19*  No  consideration  is  necessary  to  support  an 

r 

assignment  of  a  terra  for  years ;  for  the  tenure,  alt- 
tendance,  and  subjection  to  forfeiture,  as  also  the 
payment  of  the  rent,  if  there  be  any,  is  sufficient  to 
*  vest  the  term  in  the  assignee. 
Must  be  by        gQ.  Previous  to  the  statute  of  frauds  and  perjuries^ 
in  Writing,     all  chattels  real  might  have  been  assigned  by  puol 
ante,  c.  3.      only.     But  it  is  enacted  by  the  statute,  that  all  assign- 
Hodges  V.      ments  of  leases  or  terms  for  years  shall  be  by  deed 
n3ofi!&piii.*^^  note  in  writing,  signed  by  the  party  assigning, 
n.f.  270.       or    his    agent,   thereunto  lawfuUy    authorized   by 

writing. 
What  may  be      21.  Every  estate  and  interest  in  lands  and  tene- 
Pe^tgi.    ^®°ts  "^^y  ^^  assigned;  as  also  every  present  and 
1  lost.  46  b.    certain  estate  or  interest  in  incorporeal  hereditaments ; 
such  as  rents,  advowsons,  &c.  Even  though  the  in- 
terest be  future,  as  a  term  for  years  to  commence  at 
a  subsequent  period,  yet,  it  may  be  assigned;  for  the 
interest  is  vested  in  praesenti,  though  only  to  take 
effect  injuturo. 
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''  22.  It  should  however  be  observed,  that  no  right  Lit  i  347. 

of  entiy  or  re-entry  can  be  assigned  ;  so  that  if  a  per- 
son be  disseised,  and  afterwards  assign  over  his  right 
to  another,  before  he  has  entered  on  the  disseisor,  such 
assignment  is  void.  Lord  Coke  says,  this  doctrine  is  l  lost.  214  a. 
founded  on  a  principle  of  the  common  law,  that  no- 
thing in  action,  entry,  or  re-entry,  can  be  granted 
over.  For,  under  colour  thereof,  pretended  titles 
might  be  granted  to  gr^at.men,  whereby  right  might 
be  trodden  down,  and  the  weak  oppressed.  ButcAo^^ 
in  action  are  assignable  in  equity,  as  will  be  shown  in 
the  next  chapter. 

2S.  A  naked  power  is  not  assignable :   where  it  Warren  y. 
is  coupled  with  an  interest,  it  may  be  assigned ;  as  2  Mod' 31 7 
where  a  lease  was  made,  with  power  to  the  lessor,  his 
heirs  and  assigns,  to  cut  down  and  sell  trees ;  this 
power  was  held  to  be  assignable. 

24.  It  is  said  by  Mr.  Feame  that  an  assignment  of  Ex.Dey.527. 
a  contingent  interest,  even  in  lands  of  inheritance, 

for  a  valuable  consideration,  may  be  carried  into 
execution  by  the  Court  of  Chancery ;  upon  the 
ground  of  its  being  such  a  contract  or  agreement  as 
the  Court  may  think  fit  to  decree  a  specific  per- 
fonnance  of. 

25,  A  defeazance  is  a  collateral  deed,  made  at  l^efeazanre. 
the  same  time  with  a  feofiment  or  grant,  containing 

eertain  conditions,  upon  the  performance  of  which 
the  estate  created  by  such  feoffment  or  grant  may 
be  defeated.     The  word  is  derived  from  the  Frenqh 
word  defaire^  to  defeat  or  undo,  infectim  reddere  qicod 
ficivm  est.    A  defeazance,  executed  at  the  same  time  ^  Inst.  2366. 
with  a  feoffment,  was  considered  as  a  part  of  it,  and 
therefore  allowed;   but  no  subsequent  secret  revo-  Tit.is.c.  1. 
cation  of  a  solemn  conveyance,  executed  by  livery  of  ^     ' 
seisin,  was  formerly  permitted. 
Vol.  IV.  I 
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Host.  237  a.      30.  As  to  things  that  were  merely  executory,  or 

to  be  completed  bj  matter  subsequexit,  a$  i^ta, 
cooditionfi,  warrantaes,  &c.,  they  were  always  liable 
to  be  avoided  by  a  defeazance,  maiie  sobseq^nt  to 
the  time  of  their  creadoiu 

Tit.  13.  §  1.       27*  The  difierence  between  a  defeazance  and  a 

condition  is,  that  a  condition  is  inserted  in  the  deed 
by  which  the  estate  is  created*  A  ddea^anceis  a 
separate  deed,  executed  at  the  same  time  with  the 
original  deed. 

38.  A  defeazance  must  be  made  in  todem  ffiod$, 
and  by  matter  as  high  as  the  thing  to  be  defeated:  so 
that  if  the  one  be  by  deed,  the  other  must  be  so  also. 
Where  the  defeazance  recites  the  deed  whidi  it  is 
meant  to  defeat,  as  it  always  does,  it  must  recite  it 
truly. 


Touch.  397. 
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Section  !• 

A    BOND  or  obligation  is  a  deed-poll  whereby  the  A  Bond. 
•^^  obligor  binds  or  obliges  himself,  his  heirs,  exe-  iln»t.  I72a. 
cutors,  and  administrators,  to  pay  a  certain  sum  of 
money  to  the  obligee,  on  a  particular  day.     If  this 
be  all,  the  bond  is.  called  a  simple  one,  mnpkx  obti' 
gaUo.     But  there  is  generally  a  condition  added,  «» 

diat  if  the  obligor  does  some  act,  the  obligation  shall 
be  void^  or  else  shall  remain  in  full  force ;  as  paymient 
of  rent,  performance  of  covenants  in  a  deed,  or  repay- 
ment of  a  principal  sum  of  money,  borrowed  of  the 
obligee,  with  interest ;  which  principal  sum  is  usually 
one  half  of  the  penal  sum  specified  in  the  bond. 

2.  .There  are  only  three  things  essentially  neces- 
sary to  a  bond,  writing,,  sealing,  and  delivery.    For  as    . 
to  signmg,  that  circumstance  was  clearly  not  neces- 
sary in  former  times ;  and  the  statute  of  frauds  does  2  Salk.  462. 
fiot  extend  to  bonds. 

3.  No  pwticular  form  of  words  is  required  to  con-  Cro.  Eliz. 
stitirte  a  i>ond  >  any  words  which  shew  the  intention  |^^'  ^^^' 

la 
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1  Saund.  R. 
66*  n,  1.' 


Butler  V. 

Wigge, 

1  SSiund.€6. 


Pullerton  v, 
Agnew, 
iSalk.  172. 


Idem. 
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t)f  the  party  to  bind  himself,  will  be  sufficient ;  for  such 
<)bligation  is  only  in  the  nature  of  a  contract,  or  a 
security  for  the  performance  of  a  x^cmtract,  which  is 
construed  according  to  the  intention  of  the  parties* 
If  there  be  an  omission  of  the  usual  conclusion  of  a 
'Condition  ;  namely,  that  then  the  oblig^ation  shall  be 
-void ;  yet  the  condition  is  good ;  and  it  is  a  good 
defeazance  of  the  bond.  For  insensible  and  repug- 
nant words  shall  be  rejected. 

4.  It  has  also  been  held,  that  any  words  by  which 
the  intention  of  the  parties  can  be  discovered,  are 
sufficient  to  make  a  condition  of  a  bond.  For  if  the 
words,  though  improper,  should  be  construed  void, 
and  not  a  condition,  tlien  the  obligation  would  be 
single,  and  of  force  against  the  obligor,  though  he 
had  performed  the  condition  of  it,  according  to  the 
imtention  of  the  parties.  And  the  condition,  being 
for  the  benefit  of  the  obligor,  shaU  be  construed 
favourably. 

5.  Mr  Serjeant  Williams,  in  his  note  on  this  case 
<»se,  says — "  With  respect  to  impossible  or  void 
conditions,  the  following  distinction  has  been  taken  j 
that  where  the  condition  is  imderwritten  or  indorsed, 
that  is  only  void,  and  the  obligation  is  single.  But 
where  the  condition  is  part  of  the  lien  itself,  and  incor- 
porated therewith,  (as  in  a  recognizance .  by  bail) 
if  the  condition  be  impossible,  the  obligation  is 
void.*' 

6. ,  Where  the  condition  of  a  bond  is  entire,  and  the 
whole  is  against  law,  it  is  void.  But  where  theicon- 
dition  consists  of  several  diflferent  parts,  some  of 
which  are  lawful,  and  others  not,  it  is  good  for 
so  much  as  is  lawful,  and  void  for  the  /est  If  * 
bond  is  given  with  a  condition  to  do  a  thing  against 
an  act  of  parliament,  and  also  to  pay  a  just  deb^ 
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the  whole  bond  is  void,  because  the  letter  of  the 
statute  makes  it  void,  and  it  is  a  strict  law. 

7.  This  security  is  called  a  specialty,  the  debt  being 
therein  particularly  specified  in  writing.  The  party's 
seal  acknowledging  the  debt  or  duty,  and  confirm- 
ing the  contract,  renders  it  a  security  of  a  higher 
nature  than  those  entered  into  without  the  solemnity 
of  a  seal.  Hence  bond  debts  are  preferred  to  those 
du6  on  simple  contract.    .  '^ 

8.  When  the[condition.  of  a  bond  is.  not  performed,  lu  Effect 
it  becomes  forfeited  and  absolute  in  law ;  and  is  a  ??.  ^?  ^^^ 

*  '  Obligor. 

charge  on  the  personal  estate  and  chattels  real  of  the 
obligor,  but  not  on  his  freehold  lands  $  therefore  any 
settlement  or  disposition  which  he  makes  in  his  life- 
time of  his  freehold  estates,  whether  voluntary  or  not, 
will  be  good  against  bond  creditors.  For  a  bond  Treat  o/Eq^ 
being  no  lien  whatever  upon  lands,  in  the  hands  of  *  '14^ 
the  obligor,  much  less  can  it  be  so,  when  those  lands 
are  disposed  of  to  a.  stranger. 

9^  A  purchaser  for  a  valuable  consideration  is  not  Gilb.lAK- 
aflfected  by  notice  of  a  bond  debt ;  'for  he  ia  to  look  jreat.  of  Bq. 
no  farther  than  his  title;  and  the  bond  debt  is  no  ^*  !•  <^«  ^* 

.  {12, 

part  of  the  title,  till  it  is  placed  on  IJie  land  by  a. 
judgment. 

10.  If  the  obligor,  binds,  himself  and  his  heirs  in  a  as  to  bii 
bond,  it  will  be  then  a  lien  on  all  the^  freehold  estates  ^*"'- 
whereof  he  dies  seised,  and  will  bind  his  heirs ;  who.  Tit.  1.  §.  5T. 
in  default  of  personal  assets,  will  be  bound  to  dis- 
charge it  out  of  the  real  assets  of  the  obligor.     So  that 

a  bond  is  a  collateral,  though  not  a  direct  charge  on 
lands. 

11.  It  has  been  stated  that  reversions,  after  estates  Tit.  17.  §  22, 
fijT  years,  are  immediate  assets,  and  reversions  after  ^^ 
estates  for  life  are  quasi  assets ;  in  both  which  cases 

they  are  liable  to  .the  payment  of  bond  debts :  that 

IS 
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reversions  expectant  on  estates  tail  are  assets  whett 
they  fall  into  possession ;  in  which  case  they  are  Uabie 
to  the  bond  debts  of  the  person  who  was  the  original 
donee  of  the  reversion,  and  to  whom  the  person 
claiming  such  reversion  must  make  himself  heir  $  but 
not  to  the  bond  debts  of  any  intermediate  heirs,  who 
were  entitled  to  such  reversion. 
Tit.  1.^8-        12.  It  has  been   also  stated,   that  by  the  stat 

3  William  and  Mary,  c.  14.  the  heir  of  a  person  in- 
debted by  bond  is  answerable,  though  he  aliens  the 
estate. 
AstoaDe-        ig.  By  the  same  statute,  S^&S,  all  devises  of 

lands  are  declared  to  be  fraudulent   and  void,  as 
Tit.  38.  c.  1.  against  bond  creditors  :  an  estate  in  reversion  is  within 

this  act.  A  devise  of  such  a  reversion  by  the  heir 
ciff  ^'^  ^'  ^^  *^  obligor  is  also  withm  this  statute ;  and  in  such 
Tit.  17.  §  30.  a  case,  the  lands  devised  are  liable. 
Where  the  14^  When  a  bond  was  forfeited,  the  penalty  be- 
roay^exceed  Came  the  legal  debt,  and  there  was  no  relief  given 
the  Penalty,    against  it,,  but  by  a  court  of  equity ;  where  tie  obligee 

is  only  allowed  to  recover  his  principal,  interest,  and 

costs.     But  now,   by  the   stat  4  Ami.  c.  l6.  S  12. 

payment  of  the  principal,  interest,  and  costs  is  good 

at  law. 

Wilde  Y.  15.  Although  at  law  there  can  in  general  be  no 

6  Term  R.      remedy  beyond  the  penalty,  because  in  that  the 

3^^-  obligee  seems  to  have  taken  his  security ;  yet  as  it » 

on  the  foundation  of  doing  equal  jvastice  to  both 

parties  that  equity  proceeds,  it  will,  on  any  appfea- 

tion  for  a  favour  from  the  obligor,  compel  him  to  pV 

492^  525.      ^^  principal,  interest,  and  costs,  though  excecdifl? 

the  penalty. 
Bonds  to  the      l6-  By  the  Stat  S3  Hen.  VIII.  c.  39-  S  «.  ^t  is  en- 
^°8-  acted,  that  all  obligations  and  q>eciahdes  cooceriiiJig 

the  king  and  bis  heirs,  or  made  to  his  or  their  tf^ 
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shall  be  made  to  his  Highness  and  to  his  heirs,  kings, 
in  his  or  their  name  or  nam6s»  by  these  words,  do- 
mino  regiy  and  to  no  other  person  to  his  use ;  and  to 
be  paid  to  his  Highness  by  these  worck,  sohend.  Jenk.226. 
"  eidem  donrnio  regi  hitBredJ*  vel  eaectUaribus  suis, 
with  other  wcmls  used  in  common  obligations ;  which 
obligations  and  specialties  shall  be  in  the  nature  of  a 
statute  staple. 

17.  It  has  been  long  settled,  that  a  bond  for  per-  7  Rep.  20  b. 
formance  of  covenants  is  within  this  statute.    In  a 
modem  case  it  was  held,  that  a  bond  taken  to  the  Re^  ▼•  Yale.- 
king,  his  heirs  and  successors,  was  within  this  statute ; 

the  words  domino  regi  haredibus  et  successoribus  suiSj 
being  only  directory.  But  where  a  bond  is  not  ori* 
ginally  made  to  the  king's  use,  but  comes  to  him  by 
^assignment,  or  forfeiture  \  it  is  not  within  the  first 
part  of  this  act. 

18.  'By  the  27th  ftection^  of  this  law  it  is  enacted,  *  \ 
that  the  king  shall  not  be  excluded  from  demanding 

bis  just  debts,  against  any  of  his  subjects,  as  heir  or 
beirs  to  any  person  or  persons  indebted  •  to  the  king, 
or  to  other  persons  to  His  use ;  albeit  the  word  heft, 
be  not  comprised  in  such  recognizance,  obligation,  or 
specialty. 

19^  It  has  been  stated  that  a  recognizance  is  a  Rccognf* 
bond  acknowledged  in  the  Court  of  K.  B.  or  C.  P.,  ^^\'^^  ^  ,3. 
or  before  the  mayor  of  the  staple  at  Westminster,  or 
the  recorder  of  London;  and  the  several  circum- 
stances required  to  render  it  a  lien  upon  lands  are 
there  mentioned.  It  is  in  most  respects  similar  to  a 
tend  J  the  diftrence  being  chiefly,  that  a  bond  is 
the  creation  of  a  new  debt ;  whereas  a  recc^nizance 
^  the  acknowledgement  upon  record  of  a  former 

I  4 
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20.  The  form  of  a  recognizance  is  thus—**  That 
A.  B.  doth  acknowlejdge  to  owe  to  our  sovereign  lord 
the  king,  or  to  C.  D.,  the  sum  of  j&lOO,**  with  con- 
dition  to  be  \t)id  on  performance  of  the  thing  stipu- 
lated. This  being  either  certified  to,  or  taken  by 
the  oflScer  of  some  court,  it  is  witnessed  only  by 
that  officer,  not  by  the  party's  seal.  So  that  it  is  not, 
in  strict  proprietj^  a  deed :  though  the  efiects  rf  it 
are  greater  than  those  of  a  common  bond;  being 
allowed  a  priority  in  point  of  payment. 
BflBect  of.       '.    2L .  A  recognizance  is  a  lien  on  all  the  lands  which 

the  cognizor  had  at  the  time  of  its  acknowledge- 
ment ;  and  also  upon  all  those  which  he  afterwards 
acquires.  So  that  no  alienation  by  the  cognizor,  will 
prevent  the  cognizee  from  extending  the  land. 
,  ^S.  A  recognizance  is  also  a  lien  on  all  the  lands 
whereof  the  cognizor  died  seised,  in  the  possession 

Tit.  17.  §  27.  <Jf  his  heir  or  devisee.    Where  an  estate  in  reversion, 

expectant  on  an  estate  tail,  falls  into  possession,  it 
then  becomes  liable  to  the  recognizances,  not  only 
of  the  original  donor,  but  also  of  all  the  intermediate 
heirs,  who  were  entitled  to  such  reversion :  because 
it,  is  a  direct  lien  on  lands ;  in  which  respect  it  dilS^ 
from  a  bond. 

'  23.  Whenever  the  cognizee  appears  in  court  and 
admits  satisfaction,  the  recognizance  is  dischaiig^ 
and  vacated  on  the  roll. 

Bothomly  v.  ,  ^  24.  A  recognizance  not  enrolled  will  be  considered 

Wins*334^    as  a  bond,  being  sealed  and  acknowledged;  and 

must  be  paid  as  a  debt  by  specialty.  .     ' 

25.  There  are  two  other  kinds  of  recognizances  of 
a  private  sort,  which  are  said  to  be  in  the  nature  oi 

Tit.  14.  §  13.  a  statute  merchant,  and  statute  staple,  of  which  an 

account  has  been  already  given. 
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26.  It  has  been  stated,  that  by  the  rules  of  the  Bonds  and 
coaunouUwBorightof«tio,.is«»gn.ble.  BminSSft. 
modem  times,  bonds,  recognizances,  and  judgements  tstigaable. 
obtained  in  actions  of  debt,  or  acknowledged  under 

a  warrant  of  attorney,  are  constantly  assigned,  though 
in   compliance  with  the  ancient  principle,  the  form 
of  assignment  of  a  chose  in  action  is  in  the  nature  of 
a  declaration  of  trust,  and  an  agreement  to  permit  2  Coaim.442. 
the-  assignee  to  use  the  name  of  the  assignor,   in 
order  to  recover  the  thing  assigned.  Therefore  when  a 
bond,  recognizance,  or  judgement  is  assigned,  it  must 
still  be  sued  for  in  the  name  of  the  original  obligee 
oj:  cognizee :  the  person  to  whom  it  is  transferred 
being  rather  an  attorney,  than  an  assignee.    Our 
courts  of  equity,  considering  that  in  a  commercial 
country  much  property  must  lie  in  contract,  will  3  P.  Wms. 
protect  the  assignment  of  chose  in  action,  2A  much 
as  the  courts  of  law  will  that  of  a  chose  in  pos- 
session. . 

27.  The  king  is  an  exception  to  this  rule,  for  he  Dyer.  30  b. 
might  always  either  grant  or  receive  a  chose  in  ^-^W. 
action  by  assignment. 

28.  An  assignee  of  a  chose  in  action  takes  it  sub-  1  Ab.  Sq.  44. 
jeet  to  all.  the  equity  to  which  it  was  liable  in  the  2^*™*^^' 
hands  of  the  original  party. 

.S9.  A'defeazance  on  a  bond,  or  recognizance,,  or  Defeasance 
judgement  recovered,   is  a  condition,  which,  when  ^J^  ^"*^* 
performed,  defeats,  or  undoes  it,  in  the  same  manner  2  Comm. 
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as  a  defeazance  of  an  estate.  It  differs  only  from 
the  common  condition  of  a  bond  in  this,  that  the  one 
is.  always  inserted  in  the  bond  or  recognizance ;  the 
other  is  made  between  the  same  parties,  by  a  sepa- 
rate, and  frequently  a  subsequent  deed.  This,  like  1  lost.  237  a. 
the  condition  of  a  bond,  when  performed,  discharges  f^JJ^  ^* 
and  disincumbers  the  estate  of  the  obligor  or  cognizor.  2  Saund.  47. 

n.1. 
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Section  1. 
Deeds  de-      TTAVING  treated  of  the  several  kinds  of  deedi 
SlSSe^-tl  whichderive  their t«eotfro„.«.ec™^nU., 
Uto.  we  now  come  to  explain  the  nature  and  operation  of 

those  conveyances  which  derive  their  efff  ct  from  Ae 

statute  of  uses. 

TU.U.C.4.      2.  It  has  been  stated  that  the  statute  of  uses  has 

*   '  given  rise  to  sevend  new  sorts  of  convey ance%  which 

operate  contrary  to  the  rules  of  the  common  law. 

It  being  settled,  that  whenever  a  use  was  well  raised 

in  any^person,  the  statute  immediately  transferred  Ae 

possession  to  him,  without  entry  or  claim,  or  even 

assent  j  and  the  possession  thus  transferred  was  not 

a  mere  seisin  or  possession  in  law,  but  an  actual  seisiii 

Tit.  11.  c.  3.  and  possession  in  fact  j  not  a  mere  title  to  enter  on 

^  ^'  the  land,  but  an  actual  estate. 

3.  Conveyances  derived  from  the  statute  of  ii«^ 
are  of  two  kinds ;  Krst,  where  the  deed  only  trans^ 
f«fs  the  use,  which  is  said  to  operate  without  ^Y 
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traiiBmatatian  of  possession ;  because  the  alteration 
of  the  legal  seisin  and  possession  is  effected  by  the 
mere  operation  of  the  statute.  Secondly,  where  the 
legal  estate  is  transferred  by  ft  common  law  assurance, 
and  a  use  is  declared  on  such  assurance.  Tlis  is 
said  to  operate  by  transmutation  of  possession,  be- 
cause the  I^al  seisin  is  first  transferred  by  a  common 
law  assurance. 

4.  The  first  deed  which   operates  without  trans-  JV*^"**  *"** 
mutation  of  possession  is  a  bargain  and  sale ;  which 

was  well  known  and  often  used  before  the  statute  of 
uses ;  it  being  then  a  common  practice  for  a  person  ^^^'  ^^ 
who  was  seised  of  lands,  to  bargain  and  sell  them  to 
another ;  in  which  case,  if  the  consideration  was 
sufiicient  to  raise  a  use,  the  bargainor  became  imme- 
diately seised  to  the  use  of  the  bargainee.  All  which 
might  have  been  transacted  without  the  formality  of 
a  deed. 

5.  A  bargain  and  sale  is  therefore  a  contract  by  2  Inst.  67 1, 
which  a  penon  conveys  his  lands  to  another,  for  a 
pecuniary  consideration,  in  consequence  of  which 

a  use  arises  to  the  bargainee  ;  and  the  statute 
^  Hen*  VIIL  immediately  transfers  the  legal  estate 
aad  possession  to  the  bargainee.  A  bargain  and 
s«de  may  be  in  fee,  for  life,  or  for  years. 

6.  The  proper  and  technical  worda  of  this  con-  2lnst.67l. 
veyanee  ax^  bargain  and*  sell }  but  any  odier  words 

tittt  would  have  been  sufficient  to  raise  a  use,  upon 
a  valuaUe  consideration,  before  the  statute,  are  now 
suffideat  to  constitute  a  good  bargain  and  sale. 
Proper  words  of  limitation  must  however  be  inserted. 

7.  Thus  if  a  man,  for  money,  aliens  and  grants  SRep.H^ 
lands  to  one  and  his  heirs,  or  the  heirs  of  his  body,  Edwards, 

w  foi*  life»  by  deed  indented  and  enrolled,  it  will  4Ii«on.  HO- 
wotiat  to  abtfrfpunimd  sale. 
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^«^  &  So  if  a  person  covenants,  in  consideration  of 

money,  to  jstand  seised  to  the  u£le  of  his  son,  in«  fee  ^ 
if  the  deed  be  cairolied,  it  will  be  a  good  bargain  and 
sale,  though  the  words,  bargain  a|id  sell  be  not  used. 

f  ^  ^j??«»  9.  E.  Fox  demised  lands  to  G.  S.  and  others,  for 
/-  three  lives,  reserving  rent.  Afterwards,  by  indenture, 
in  consideration  of  50  /•  paid  him  by  T.  Powis,  he 
demised,  granted,  set,  and  to  farm  let,  to  the  said 
T.  Powis,  the  same  tenements,  to  hold  for  the  term 
of  99  years,  reserving  rent..  The  first  lessee-  did  not 
attorn  ;  and  the  question  was^  whether  the  demise  to 
Powis  should  amoimt  to  a  bargain  and  sale^  so> 
that  the  reversion, .  with  the  rent,  should  pass  to 
Powis,  by  the  statute  of  uses,  without  an  y  attorn- 
ment It  was  adjudged  that  this  demise  an  d  grant, 
in  coni^eration  of  SOL,  amounted  to  a  bargain  and 
sale  for  99  years;  there  being  no  necessity  for  the 
precise  words  bargain  and  sell.  It  was  said,  that  as 
uses  arise  from  the  intention  of  the  parties ;  if,  by 
any  clause  in  a  deed,  it  appears^  that  it  was  the  intent 
of  the  parties  to  pass  the  land,  in  possession,  by  the 
common  law,  there  no  use  shall  be  raised  ;  therefore, 
if  any.  letter  of  attorney  be  in  the  deed,  or  covenant, 
to  make  li'^ry  of  seisin  of  the  lands,  acccMxhng  to 
the  form  and  effect  of  the  deed^  or  other  such  like, 
it  shpuld^not  pass  by  way  of  use. 
1  Inst.  49  (u  io»  If  a  father  makes  a  deed  of  feoflmei^t  to  his 
son,  and  a  letter  of  attorney  to  make  livery,  and  no. 
livery  is  made ;  no  use  will  arise  to  the  son :  for  then 
he  shc^d  be  in  by  the  statute  in  another  degree,, 
namely,  in  the^o^.  For  the  intention  of  the^  parties, 
works  much,  both  in  the  raising  and  directing  of 
uses. "  : 

i  Roll.  Ab.        11.  If  a  man,  in  consideration  of  natural  love  and 
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Anon.  affection,    and  of  money,    gives,  grants,  bail^i^ 

3  Leon.  16.  '^ 
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sells,  enfebffi,  and .  confirms  to  B.  in  fee,  by  deed 
indented,  with  a  letter  of .  attorney  in  the  deed,  to 
make  livery,  and  the.  deed  is  afla*  enrolled  within 
six  months ;  this  shall  pass  as  a  bargain  and  sale, 
notwithstandinfr  .the  letter  of  attorney,  in  the  deed. 
For  the  feoffor  has  given  the  feoflfee  an  election  to 
execute. the  estate  oneway  or  the  other,  and. that 
way  which  first  executes  the  estate  shall  stand. 

I&  As  a. bargain  and  sale  only  passes  a  use,  none  ^^o  au^y 
but  those  who  are  capable  of  being  seised  to  a  use 
can  bargain  and  sell.    For  there  must  be  a  person 
seised  to  a  use,  and  a  use  in >^e,  before  the  statute  Tit.] i.e. 3. 
can  have  any  operation. 

IS.  It  follows  that  neither  the  king,  nor  a  queen 
regnant,  can  convey  their  lands'  in  this  manner.'  But, 
as  all  private  persons  may  be  seised  to  'a  use,  they 
may  convey  their  estates  by  bargain  and  sede. 

14.  Lord  C.  B.  Comyns  aays,  a  corporation  may 
bargain  and  sell,  for  they  may  give  a  use,  though 
they  cannot  be  «eised  to  a  use ;  and  founds  this 
position  on  the  following  case. 

12.  The  prioress  of  Hsdlywell  oonveyed  certain  Holiuid  ?. 
lands,  by  the  words  dedi.  et  concessi  pro  centa  pecunice  ^^  j-5 
nmrnoy  to  Lord  Chancellor. Audley  and  his  heirs.  It 
was  objected,  that  a  bargain  and  sale  by  a  corporation 
was  not  good ;  for  it  could  not  be  seised  to  another's 
use.  But  the  Court  rejected  the  objection  as  danger- 
ous ;  for  that  such  were  the  conveyances  of  the  greater 
part  of  the  posses8i(»is  of  monasteries.  And  it  was 
said,  that  although  such  a  corporation  ccHild  not  take 
an .  estate  to  another's  use,  yet  they  might  charge 
their  possessions  with,  a  use  to  another. 

16.  This  case  appears  to  be  of  doubtful  authority ; 
for  the  <miy  principle  upon  whidi  it  can  be  supported,- 
namely,  that  lands  may  be  charged  with  a  use^  was 
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1  Rep.  127  a.  dttariy  rejected  in  Chudleigh's  case ;  in  which  it  wtf 

held»  diat  a  use  being  a  confidence  and  trust,  it  would 
be  an  absurdity  to  say  that  it  was  annexed'to  tbe 
land,  like  a  rent  or  common  \  and  it  is  now  generally 
admijtted  that  a  corporation  cannot  stand  seised  to  t 
use. 

What  may  be  jy.  Every  estate  of  freehold  or  inheritance  in  pos- 
session in  land  may  be  conveyed  by  bargain  and  sale. 
Therefore  every  person  seised  in  fee  simple,  in  tail, 
or  for  li&,  may  convey  his  estate  by  bargain  and 

sale. 

» 

18.  It  was  formerly  held,  that  there  must  bean 
actual  seisin  in  the  bargainor,  at  the  time  when  tbe 
bargain  and  sale  was  made,  for  that  without  a  seisin 
no  ase  .could  arise.  This  seems  too  general,  for  in 
Fox^s  caae  it  was  held  that  a  reversion  expectant  as 
a  freehold  estate,  might  be  conveyed  by  bargain  and 
sale.  It  appears  to  be  now  admitted,  that  estates  in 
senBoinder  and  reversion  xnxy  be  conveyed  by  bargain 
and  sale;  provided  the  right  to  them  be  actuaUf 
vested  in  the  bargainor  at  the  time. 
T^ylc^n  19«  A  rent  in  esse  may  be  conveyed  by  haigain 


^r    1^*     and  sale,  as  also  an  advowson,  tithes,  commons,  or 

any  other  incorporeal  hereditaments  ^  ror  they  ^ 
espteatij  mentioned  in  tiie  statute  of  nses.  Such  in^ 
eorpoieai  heredttaments  must,  however,  be  in  actual 
exiakence  at  the  time,  otherwise  tbey  wiD  not  arise 
finom  the  bargain  and  sale* 
Besnddey  v.  2(X  A  person  bargained  and  sisid  huids  to  J.  S^  in 
Cro?Jal  189.  ^  together  with  a  way  over  otfaor  lands.    It  was 

hM  tkst  no  right  of  way  passed,  because  there  was 
no  grant  of  it  in  the  indenture,  but  only  a  bargain 
tnd  sale  of  the  land,  aiid  of  a  way  ofver  the  land ; 
Whscb  coold  not  be  good,  far  nothing  but  a  ose 
by  the  deed^  and  there  could  not  be  a  use  cf 
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ft  thing  that  wa&i^ot  in  es$e  at  the  tiixie»  as  a  way» 
common,  &c.  tha<^r  V  i^^^^J  created  (  for  till  such 
filings  were  created^  no  use  could  be  raised  of  them 
by  baigain  and  sate* 

21.  No  chattel  interest  in  lands  cam  be  conveyed  y^u^*  ^* 
by  bargain  and  sale»  because  the  possessor  of  it  has  infra^c.  lb. 
no  seisin  out  q£  which  a  use  can  anw.    It  should 
however  be  observed^  that  where  a  pcown  is  seised 
of  the  fraehdd  of  lands,  he  may  by  bai^atn  aad  sale 
crsateachattel  interest  out  of  such  lands;  for  haying  a  ^^rn  Gate, 
seisin  in  himself,  he  is  enabled  to  raise  a  use  for  years^ 
as  well  as  f<n:  any  greater  estate.     And  by  the  v^ry 
words  df  the  statute  of  uses,  the  possession  is  as  fully  T^^  ^^'  ^*^' 
tranferr^  to  a  cestui  que  we  for  years^  as  to  a  cestui 
que  use  of  a.  freehold  interest:  nor  will  an  entry 
W  necessary,   in  such  a  case^   to  vest  the  legal 

estate* 

22»  A  bargain  and  sale  is  merdy  a  conveyance  of  Requires  a 
s  use ;  now  as  a  use  cannot  be  raised  without  a  ccm*  lc^||idenk 
sidemtion,  it  follows  that  no  bargain  and  sale  can  be  tion. 
good  without  a  consideration ;  which ,  must  also  be  a 
pecuniary  one ;  for  die  very  name  of  the  ecmyeyaace  l^^  ^*  * 
bufortB  B,  quid  fro  fuo» 

S3.  It  is  not  however  absolutely  necessary  that  a  2  intu  672. 
consiienitioiii  ^ould  be  mentioned  in  th^  deed,  for 
an  sMrment  of  a  consideration  may  be  made.    If  a  ^nfrit,  c.  19. 
fmm^  in  ««iaid«rtion  of  a  certain  .um  of  money.  SJj^" 
'tmrnins  and  sells,  this  is  a  good  omsideration  to  ^^o-  ^^^« 
ntse  a  use,  without  an  avermeiit  of  any  sum  m  786. 
certain,  for  Ihe^pjuaatity  of  the  sum  is  not  material ;  as  1  Rep.  24  a. 
my s«m,  Iwwenar  smdl^ is «  sdBcient  consideraticnk  ^^  -—  34a.  < 

M.  Wliereaper9pn,inconsidention  of  jf  100  paid  2  Inst.  672. 
by  B.,  bargained  and  sold  lands  to  B.,  C^  and  D,, 
l^irttM  to  Ike  indenture,  the  Unds  passed  to  them  all. 
F^  akhough  the  coflaider^on  was  expressed  to  be 
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paid  by  one  only,  yet  it  must  be  intended  that  it  was 
paid  for  them  all.  air 

25.  Where  no  pecuiiaiy  comdderation  is  given, 

the  deed  will  be  void  as  a  bargain  and  sale,  and  no 

use  will  arise  to  the  bargainee. 

2^  ^-  26.  A  person  by  indenture,  reciting  that  J.  S.  was 

Cro.  Eliz.      bound  in  a  recognizance  and  bond  for  him,  for  divers 

good  causes  and  considerations,  bargained  and  sold 
lands  to  him  and  his  heirs.    It  was  proved  that  no 
Bn^haw      ^oney  was  paid ;  and  the  conveyance  was  held  void, 
Cro.  Ja.  127.  as  a  baigain  and  sale. 

CwMsiBgv.        27.  A  person,  in  consideration  of  natural  love,  and 
1  Vent.  137.  for  augmentation  of  the  portion,  and  preferment  m 
marriage  of  his  daughter,  bargained  and  sold  lands  to 
her.  ^  It  was  resolved,  that  as  no  pecuniary  consider- 
ation was  given,  the  deed  could  not  operate  as  a 
bargain  and  sale. 
28.  No  use  will  arise  upon  a  conveyance  to  a  per- 
.  son,  upon  trust  to  pay  the  debts  of  the  grantor ; 
where  the  debts  are  to  be  paid  out  of  the  lands 
conveyed. 
LordPkgeCs       29.  By  indenture  between  Lord  Paget  and  one 
1  Leon.  194.  Trentham,  Lord  P.,  in  consideration  that,  with  the 
profits  of  the  lands  to  be  conveyed,  Trenthiam  would 
pay  his  debts,  covenanted  to  stand  seised  to  the  use 
of  Trentham  for  24t  years.  .  It  was  resolved,  that;  no 
use  arose,  for' want  of. a  consideration,  for. ^edebts 
were  to  be  paid  out  of  the  profits  of  the  lands,  so 
that  no  consideration  moved  irom  Trentiiam.^   But 
it  was  agreed,  that  if  Trentham  .was  to  have  paid,  the. 
debts  Out  of  his  own  lands,  that  would  ,have  been  a 
sufficient  consideration,  and .  the  deed  would  have 
operated  as  a  bargain  and  sale. 
A  Rent  may       gQ^  ^^  common  law,  no  rent  could  be  reserved  oh 

be  reserred.        ,  .  ,      , 

1  Inst.  144  a.  a  bargain  and  sale ;  because  nothing  but  a  use  passedi 
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which  was  not  such  an  estate  as  the  bargainor  could  Wvkes  t. 
have  recourse  to  for  a  distress/    After  the  statute  of  J     J;, 
uses,  it  was  resolved,  that  a  rent  might  be  reserved  595. 
on  a  bargain  and  sale,  and  that  the  reser\*ation  of 
such  rent  would  be  considered  as  a  sufficient  con- 
sideration to  raise  a  use  to  the  bargainee. 

31i  When  the  statute  of  uses  was  made,  it  was  fore-  Mutt  be 
seen,  that  all  lands  would  thenceforth  be  conveyed  by  ^YniS?!. 
bargain  and  sale,  being  a  conveyance  of  a  private 
nature.  To  prevent  this,  the  legislature  in  the  same 
sessions  passed  an  act,  27  Hen.  VIII.  c.  16.,  by  which 
it  is  declared,  that  no  manors,  lands,  tenements,  or 
other  hereditaments,  shall  pass  from  one  to  another, 
whereby  any  estate  of  inheritance  or  freehold  shall 
be  made,  by  reason  of  an^  bargain  and  sale,  except 
the  same  bargain  and  sale  be  made  by  writing  in. 
dented,  sealed,  and  enrolled  in  one  of  the  King's 
courts  of  record  at  Westminster ;  or  witliin  the 
county  where  the  lands  lie,  before  the  custos  rotido, 
nany  and  two  justices  of  the  peace,  and  the  clerk  of 
the  peace  of  the  same  county,  or  two  of  them  at  the 
least,  whereof  the  clerk  of  the  peace  to  be  one. 

d2.  This  statute  requires  all  bargains  and  sales  of 
land  to  be  in  writing.   Therefore  Lord  Coke  says,  they  2  Inst.  ^72. 
must  not  be  by  print  or  stamp.     It  is  also  required, 
that  they  be  by  indenture.    Although  the  indenture 
may  be  either  on  parchment  or  paper,  yet  the  en- 
rolment must  be  on  parchment ;  it  being  so  required  Id.  673. 
in  the  clause  of  enrolment  by  the  clerk  of  the  peace  j 
&e  same  is  implied  where  the  enrolment  is  in  any  of 
the  kinir's  courts  of  record* 

38.  The  time  prescribed  by  the  statute  for  enrol-  5  ^^p  J 
xnent  is  six  lunar  months,  to  be  computed  from  the  ]*»b-  ^40 
^y  of  the  date  of  the  deed,  which  is  exclusive.     If  popham,  ' 
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the  deed  has  no  date,  then  the  time  must  be  computed 
from  the  delivery. 

34.  By  the  statute  5  Eliz.  c.  S6.  bargains  and  saks 
of  lands  lying  in  the  counties  palatine  of  Lancaster, 
Chester,  and  the  bishopric  of  Durham,  are  required  to 
be  enrolled  in  the  respective  courts  of  those  counties. 

35.  By  the  statutes  5  Ann.  c.  18.,  6  Ann.  c.  35., 
and  8  Greo.  II.  c.  6.,  bargains  and  sales  of  lands  lying 
within  the  west,  east,  and  north  ridings  of  the  county 
of  York,  may  be  enrolled  before  the  registers  of  those 
ridings,  and  shall  be  as  good  a$  if  enrolled  at  West- 
minster. 

36.  By  the  statute  10  Ann.  c.  18.  §  3.  it  is  enacted, 
that  a  copy  of  the  enrolment  of  a  bargain  and  sale, 
examined  with  the  enrolment,  signed  by  the  proper 
officer,  and  proved  upon  oath  to  be  a  true  copy,  ^ 
examined  and  signed,  shall  in  all  cases  be  of  the  same 
force  and  elGPect  as  the  indenture  of  bargain  and  sale 
would  be,  if  the  same  was  produced. 

37.  There  is  a  proviso  in  the  statute  of  enrohnent^ 
that  it  shall  not  extend  to  lands,  &c.  lying  within  any 
city,  borough,  or  town  corporate,  wherein  the  naayor, 
recorder,  &c.  have  authority  to  enrol ;  in  consequence 
of  which,  lands  and  tenements  in  cities  and  boroughs 
having  the  privil^e  of  enrolment,  are  not  within  the 
act ;  and  though  the  intention  of  the  statute  was  only 
to  exempt  them  from  enrolment  in  the  courts  at  West- 
minster, yet  it  is  worded  in  such  a  manner,  that  they 
are  discharged  from  any  enrolment  whatever. 

38.  The  words  of  this  statute  only  extend  to  estates 
of  inheritance  or  freehold ;  theirefore  a  bargain  itnd 
sale  of  lands,  for  a  term  of  years,  need  not  be  enrolled. 

39.  in  consequence  of  this  statute,  the  freeh^ 
does  not  pass  from  the  bargainor  until  the  deed  of 

8  ' 
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bargain  and  sale  is  duly  enrolled ;  but  if  it  be  enroled 
within  the  time  prescribed,  then  the  enrolment  has 
such  a  relation  back  to  the  date,  or  time  of  delivery 
of  the  bargain  and  sale,  that  the  freehold  is  con- 
sidered, in  law,  as  having  passed,  to  all  intents  and 
purposes,  from  the  bargainor  to  the  bargainee,  im*- 
mediately  on  .the  date  or  delivery  of  the  bargain  and 
sale. 

•  40.  All  conveyances  or  incumbrances  made  or 
created  by  the  bargainor,  ^  subsequent  to  the  date 
or  delivery  of  the  bargain  and  sale,  and  prior  to  the 
enrd^ment,  are  therefore  void  as  against  the  bargainee. 

41.  A  person  conveyed  lands  by  bargain  and  sale  to  Bro.Ab. 
one,  and  afterwards  conveyed  to  them  another  by  bar-  pj^^g*  ' 
gain  and  sale.  The  last  deed  was  enrdUied :  afterwards 
the  first  deed  was  enrolled,  within  the  six  months. 
It  was  resolved,  that  the  first  bargainee  idiould  have 
the  land,  as  it  hid  rdaticm  to  make  ^t  the  deed  of 
the  vendor^  and  to  pass  the  land  from  the  delivery 
rfthe  deed. 

4S.  One  Sewster  being  seised  of  certain  lands  in  Mallory  y. 
fije,  by  deed,  dated  7  November,  borgain^id  and  aold  l'l'^^%^ 
^m  far  money.  On  the  '9th  of  the  same  month  he 
acknowledged  a  recognizance :  on  the  ^Oth^  the  deed 
was  carolled.  On  a  scire  Jhcias,  brought  upon  the  re-^ 
cogRiz^ce,  the  question  was,  whethet  Sewster  was  to 
be  considered  as  having  been  seised  of  the  lands  on 
the  9th  of  November,  the  deed  not  having  been 
enrolled  till  the  20th  of  that  month.  It  was  adjudged 
unanimously,  that  Sewster  was  not  seised  of  the  lands  , 

on  the  9th  November,  for  that  when  the  deed  was 
enrolled,  the  bargainee  was  in  judgement  of  law  seised 
of  the  lands  from  the  date  of  the  deed. 

43.  Neither  the  death  of  the  bargainor,  nor  that  ^'^J^^*' 
of  the  bargainee,  before  enrolment,  will  prevent  the  Case,Cro.Ja. 

^      ,  ^  ^  408.  Hob. 

^  ^  136. 


1S«  Titk  XXXII,    Deed.    Ch.  ix.  S  43— *6. 

passing  of 'the  estate.     And  where  the  bargainee  idles 

before  enrohnent,  if  the  deed  be  duly  enrolled,  his 

heir  will  be  in  by  descent 

2  Inst.  671.        44.  Though  the  enrolment  has  relation  back,  for 

Baldwin,       ^^  advantage  of  the  bargainee,  to  avoid  all  mesne 

€ro.Gar.2l7.  incumbrances  and  conveyances  ;  yet  when  the  lands 

are  also  conveyed  by  fine  or  feoffinent  to  the  bar- 
gainee, before  enrolment,  he  shall  take  by  the  fine  or 
feoffment.  For  when  a  conveyance  by  the  common 
law,  and  one  by  the  statute  of  uses,  concur,  that  by 
the  common  law  shall  be  preferred  j  if,  in  a  case  of 
this  kind,  the  bargainor  incumbers  the  estate  between 
the  execution  of  the  bargain  and  sale,  and  the  fine, 
&c.,  then  the  inrolfanent  shall  have  relation  back; 
for  the  avoiding  such  mesne  incumbrance,  in  favour 
of  the  bargainee. 

4f5.  It  is  said  by  Lord  Hardwicke,  that  if  there  is 

a  first  bargainee,  whose  deed  is  not  enrolled,  and  a 

second  bargainee  whose  deed  is  enrolled;   if  the 

Vide  C.27.   ^.second  bargainee  had  notice  of  the  prior  deed,  such 

prior  deed  shall  prevail  in  equity,  for  a  reason  which 
will  be  stated  hereafter.  And  if  the  first  bargainee 
hisis  any  other  conveyance,  as  a  feoffinent,  or  a  lease 
and  release,  he  shall  prevail  at  law. 

46.  A  bargain  and  sale  does  not  devest  any  estate, 
nor  can  a  use  be  declared  on  it ;  as  will  be  shown  in 
the  next  chapter. 
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Section  1. 

■ 

nnHE  second  kind  of  conveyance  which  derives  its  Nature  of. 
^    effect  from  the  statute  of  uses,  and  operates 
without  transmutation  of  possession,  is  called  a  cove- 
nant to  stand  seised. 

9 

2.  Formerly,  ifa  person  had  covenanted  and  agreed  Fiowd.30K/ 
for  himself  and  his  heirs,  that  for  a  certain  conside-  ^* 
ration,  another  should  have  his  lands  ^  though  the 
lands  did  not  pass,  for  want  of  livery,  yet  the  use 
passed  to  the  covenantee.   Now  whenever  a  covenant 
of  this  kind  is  entered  into,  if  the  consideration  be 
sufficient,  a  use  arises  out  of  the  seisin  of  the  cove-^ 
nantor,  which  is  immediately  executed  by  the  statute 
in  the  cestui  ^ue  use,  who  thereby  acquires  the  legal 
estate* 

S.  The  proper  and  technical  words  of  this  con^ 
veyance  are,  covenant  to  stand  seised  to  the  use  of  ^  y   .  i^^ 
A.,  &c.    But  any  other  words  will  have  the  same  Willes  B« 
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effect,  if  it  appear  to  have  been  t)ie  intention  of  the 
parties  to  use  them  for  that  purpose.  Thu§  in  the 
case  of  Crossing  v..  Scudamore,  the  words  bargain 
and  sell  were  held  sufficient  to  create  a  covenant  to 
stand  seised. 

4.  A  settlement  was  made  in  the  following  words. 
'^  If  Ihave  no  issue,  and  in  case  I  die  without  issue  of  my 
body  lawfully  begotten,  then  I  give,  grant,  and  confirm 
my  land  to  my  kinswoman  S.  Stokes,  to  have  and  to 
hold  the  same  to  the  use  of  myself  for  life,  and  after 
my  decease,  to  the  use  of  the  said  Sarah  and  the  heirs 
of  her  body  to  be  begotten ;  with  remainders  over." 
It  was  held  that  this  was  a  good  covenant  to  stdnd 
seised. 

5.  G.  S.,  in  consideration  of  his  marriage  with 
Ann  Story, « gave,  granted,  enfeofied,  aliened,  and 
confirmed  certain  lands  to  Ann  and  W.  Story  for  life, 
remainder  to  the  heirs  of  the  body  of  Ann  Story  be- 
gotten by  6.  S.,  who  covenanted  that  the  lands  should 
remain  to  the  same  uses:  The  marriage  took  efiect ; 
and  O.  S.  became  a  bankrupt  The  assignees  sold 
the  land,  considering  the  deed  as  void  in  law ;  or  if 
iiot,  that  G.  S.  was  tenant  in  tail.  The  Court  re- 
solved that  the  deed  operated  as  a  covenant  to  stand 
seised* 

6.  On  the  other  side,  where  it  does  not  appear. to 
have  been  die  intention  of  the  owner  of  the  estate 
to  raise  a  use,  though  the  word  covenant  be  used, 
yet  the  deed  will  not  operate  as  a  covenant  to  stand 
seised.. 

7*  A  father,  tenant  in  tail,  covenanted  with  his  soiit 
in  consideration  of  marriage,  that  after  his  death  the 
lands  shoidd  descend,  remain,  and  be  with  the  son, 
and  the  heirs  of*  his  body.  The  Court  held  that  no  use 
was  raised ;  this  being  an  executoiy  covenant :  for 
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the  j^aoner  of  raising  a  use  in  such  a  case  was,  to 
<x>yeBant  to  stand  seised  to  such  a  use ;  or  that  the 
land  should  be  to  such  a  use,  or  that  such  a  one 
ahould  be  seised  to  the  use :  here  the  words  were 
wards  of  covenant. 

8.  A  person  covenanted,  in  consideration  of  natural  Bn^efield's 
affection,  to  stand  seised  to  the  use  of  hiimself  for  j^ajf'  267. 
life,  and  after  his  death  that  the  said  lan,ds  should  ^«'»  ^^  ^ 
descend  or  remain  to  his  cousin  B.  in  fee.    Resolved 
hy  all  the  Judges,  that  no  use  was  raised,  by  reason  of  ^^nou  r. 
the  said  disjunctive,  remain  or  descend ;  and  that  it  2  Vent.  318. 
was  only  a  covenant. 

9*  This  conveyance  being  similar  in  many  respects  ooraiaot^to 
to  a  bargain  and  sale,  no  person  can  tnmsfer  lands  by  fttand  seised, 
it,  who  is  not  capable  of  being  seised  to  a  use.  ^  12'.  ' 

10.  It  follows  from  the  same  principle  that  no  what  may  be 
species  of  property  can  be  transferred  by  covenant  to  ^^"^^y^  ^l* 
stand  seised,  which  cannot  be  conveyed  to  a  use : 

the  covenantor  must  be  seised  in  possession,  or  entitled 
in  remainder  or  reversion,  at  the  time  of  the  execu- 
tion of  the  deed  j  because  the  use  must  arise  out  of  xit.  1 1.  c.  3. 
the  seisin,  or  right,  which  the  covenantor  has  at  the 
time. 

11.  A  father  covenanted,  in  consideration  of  na-  Yelvertonr. 
tuial  affection,  to  stand  seised  of  all  the  lands  which  c^o!  ElbE? 
he  had,  or  should  afterwards  pwchase,  to  the  use  of  401. 
himself  for  life,  remainder  to  his  youngest  son  and  his 

heirs.  It  was  determined,  that  the  after  purchased 
lands  did  r&A  vest  in  the  youngest  son  by  this  deed ; 
because  a  man  cannot,  by  a  covenant,  raise  a  use  out 
of  land  which  he  has  not. 

12.  If  two  persons  are  joint  tenants  in  fee,  and  one  BanoL  s 
of  them  covenants  that,  after  the  death  of  his  com-  Case, 
panion,  he  will  stand  seised  of  all  the  moie^  of  his  790. 
companion  to  certain  uses:  though  the  covenantor 
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survives,  yet  no  use  will  arise,  because  at  th^  time  of 
the  covenant  he  could  not  grant  or  charge  that 
moiety. 

13.  A  covenant  to  stahd  seised  being  a  conveyance 
of  a  private  nature,  and  valid  without  enrolment,  it  is 
absolutely  necessary  that  the  consideration  be  natural 
love  and  afifection  to  a  child,  or  near  relation,  or 
marriage. 

14.  By  indenture  between  A.  Sainton  and  Edward 
his  brother,  the  said  A.  Bayntpn,  to  the  intent  that 
the  manors  therein  comprised  might  descend  and 
remain  to  the  heirs  male  of  his  body,  and  that  the 
same  might  continue  to  such  of  the  blood  and  name 
of  Bainton  as  in  the  same  indenture  should  be  named, 
covenanted  to  stand  seised  to  the  use  of  himself  for 
life,  remainder  to  the  use  of  his  brother  Edward  and 
his  wife  for  their  liy^s,  remainder  to  his  other  brothers. 
It  was  held  that  the  consideration  was  sufficient  to 
support  the  deed,  as  a  covenant  to  ^taiid  seised. 

15.  A  man  covenanted,  in  consideration  of  natural 
love  and  aflection  to  his  son,  to  stand  seised  to  the 
use  of  his  son  for  life,  remainder  to  the  use  of  such 
wife  as  the  son  should  marry,  for  her  life,  &c.  It  was 
held  that  a  use  arose  to  the  Mrife,  she  being  within  the 
consideration  ;  for  it  was  for  the  advancement  of  his 
posterity  j  and  without  a  wife  the  son  could  not  have 
any. 

16.  A  ua^  will  arise  to  a  wife,  without  any  consi- 
deration expressed,  upon  a  covenant  to  stand  seised. 

17.  R.  Bedell,  by  indenture  between  him  and  his 
wife  of  the  first  part,  I.  his  second  son  of  the  second 
part,  and  M.  his  third  son  of  the  third  part ;  in  con- 
sideration of  natural  love  and  aflection  to  his  sons, 
covenanted  to  stand  seised  to  the  use  of  himself  for 
life,  retnamder  to  his  wife  for  life,  remainder  to  his 
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sons  in  moieties.  It  was  objected  that  the  wife  was  ' 
not  within  the  consideration. expressed  in  the  inden- 
ture,  and  no  other  consideration  could  be  averred 
than  was  contained  in  the  deed :  but  it  was  answered 
and  resolved,  that  a  consideration  which  stood  with 
the  deed,  and  was  not  repugnant  to  it,  might  well  be 
averred :  that  when  he  limited  the  lands  to  the  use  of 
his  wife  for  life,  that  imported  a  suffi  ent  considera- 
tion in  itself;  and  there  needed  no  av  ^rment. 

18.  A.  Burt,  in  consideration  of  the  love  and  Goodtltl* 
aflfection  he  bore  to  Ann  his  wife,  and  for  some  2  Stre^%4 
provision,  in  case  she  survived  him,  covenanted  to 
stand  seised  to  the  use  of  Im^self  and  his  wife  for  their 
lives,  and  the  life  of  ihe  survivor,  remainder  to  the 
issue  of  their  two  bodies,  remainder  to  the  use  of 
such  person  or  persons  as  his  wife  should  think  fit  to 
dispose  to ;  for  want  of  such  disposition,  to  the  use 
of  the  lessor  of  the  plainti£^  iirtip  was  nephew  fa>  the 
covenantor.  The  Court  was  of  opinion  .that  the  lessor 
of  the  plaintiff  had  a  title.  1.  Because  he  was  named 
in  the  deed.  2.  Because  it  was  stated  that  he  was 
nephew  to  the  covenantor ;  and  though  the  deed  did 
not  mention  him  as  such,  yet  being  expressly  named, 
he  might  aver  himself  within  the  consideration. 

19-'  Love  and  afiection  to  an  illegitimate  child  is 
not  a  sufficient  consideraticm  to  raise  a  use,  in  a 
covenant  to  stand  seised. 

'.  20.  A   person    covenanted,   in  consideration  of  Peitot's 
natural  love  and  affection,  to  stand  seised  to  the  use  3;?5*'2^olL 
of  himself  for  life,  remainder  to  A.  his  reputed  son  Ab.  :^85. 
(who  was  his  bastard)  for  life,  &c.    He  also  cove- 
nanted  to   levy  a  fine,  or  itiake  a  feoffinent,  for    ' 
farther  assurance.    Afterwards  he  made  a  feofiment, 
in  fee  to  the  covenantees,  in  performance  of  his 
covenant  to  the  same  uses.     It  was  resolved,  .that 
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Framptou  v.  no  use  .aroGC  to  A.  tjie  b^8tv(i  by  the  coyeoaiity  for 
2  R^ii.' Ab.  ^^^^  ^^  ^  coDsideratioii  j  Qpr  could  he  take  aoy  tlung 
785.  iij  l]i£  feofiment,  it  being  only  m»M  for  fiirther 

assurance. 

SI.  The  adopting  a  sirnanae  is  no^  a  sufficient  con- 
sideration to  raise  a  use  in  a  covenant  to  si|and  seised, 
as  VW&  resolved  in  Sir  Christopher  Hatton's  case; 
who  having  a  sister's  son  named  ISTewport,  coyenaated, 
in  consideration  of  his  taking  flie  name  of  HattoD, 
that  he  would  stand  seised  to  his  use  ;  held  that  no 
use  arose,  for  wimt  of  a  sufficient  considei^tion. 
Piowd.  303.  9SL  The  consideration  of  ancient  s^uaintance,  or 
78^^^^'  ^^     being  chamber-f^owSf  or  entire  friends,  will  not  be 

sufficient  to  raise  a  ii$e. 

■  -  » 

28.  A  covenant  M^itb  a  stranger,  that  he  shall  enjoy 

the  land,  to  th^  use  of  the  cfovenantee's  son,  will 

not  be  good- 

More  v.Dix,       2i.  A.,  by  indenture,  between  him  and  B.  his  son 

Sid.^25.^'^    i]f  the  one  part,  and  two  strangers  of  the  other  part, 

~  in  consideration  of  natural  love  to  his  son,  gave, 

granted,  and  enfeoffisd  the  two  strangers,  to  the  use 

of  himself  for  life^  remainder  to  B.  in  tail,  remainder 

over ;  and  covenanted  with  the  two  strangers,  that 

they  should  enjoy  the  said  land,  to  the  uses  aforesaid. 

The  deed  was  sealed  and  delivered,  but  no  livery  oi 

aeiain  was  given  ^  nor  was  there  any  attornment 

Resolved,  that  no  use  was  raised  by  this  deed ;  for 

a  cov^mnt  with  strangers  could  not  raise  a  use. 

25..  Where  a  deed  is  made  in  consideration  of  a  sum 
Af  money,  it  will  not  operate  as  a  covenant  to  stand 
aeiaedi 
1 1  Rep.  24  6.      26.  A  person  covenanted  by  indenture,  th^t  ^n 

**  on  JL 

'  consideration  of  20/.  paid  him  by  his  son,  he  would 
stand  seisod  to  the  use  of  him^^nd  his  jbieirs.  Held, 
that  Uie  indentuie  must  be  enroUed,  otherwise  nothing 
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wcMild  pass :  for  the  express  valuahfe  considecation  Cootn,  22. 
toUed  the  tacit  impUed  considenitioii  of  blood:  and  ^''"'^^-^^^ 
no  other  coiinderatioii  could  be  averred,  than  was 
contained  in  the  deed. 
.   27«  In  the  case  of  a  covenant  to  stand  seised,  a  ^.^^  ^°|>' 

'  trues  to  the 

use  mil  arise  to  die  persons  who  are  within  the  con-  Persons 

sideration ;  though  no  use  will  arise  to  those  who  are  QoQg^enT- 

strangers  to  it.  /  tion. 

^.  Tewdit  in  tail,  remainder  in  fee.    The  person  Wiseman  > 

'  Case  2  Rep 

in  remainder,  to  the  intent  that  his  lands  should  con*  i^^^ 
tinue  and  remain  in  his  family  name  and  blood, 
corenanted  to  stand  seised  to  the  use  of  himself  and 
the  Jieirs  male  of  his  body,  remainder  to  the  use-  of 
his  brother  in  tail,  remainder  to  the  use  of  the  Queen, 
her  heirs  and  successors.  Resolved,  that  a  use  arose 
to  the  covenantor  in  tail,  and  to  his  brother ;  but 
that  no  use  arose  to  the  Queen,,  for  want  of  a  con- 
sideration* 

29*  P.  Risley,  by  indenture  between  him  and  Sir  Smith  v. 
T.  D.,  Sir  A.  D.  T.  Risley  his  brother,  and  W.  W.,  gj^'car. 
eovmanted  and  agreed  with  them,  to  stand  seised  of  ^29. 
certain  lands,  to  the  use  of  himself  for  life,  remainder 
to  the  use  of  his  wife  for  life,  remainder  to  the  use  of 
the  cov^iantees  and  their  heirs,  upon  several  trusts, 
for  Us  children.     Resolved,  that  the  uses  were  well 
raised  and  vested  in  T.  Risley  his  brother,  he  being 
of  the  blood  of  the  covenantor ;  but  that  no  use 
arose  to  the  other  covenantees,  they  being  strangers. 

SO.  A.  covenanted  to  stand  ueised  to  several  uses,  Whaley  v. 
?ifterwards  to  C.  for  99  years,  if  he  should  so  long  2ul^t2. 
hve,  remainder  tA  a  stranger  for  the  life  of  C.  to  54. 
preserve    contingent    remainders,   remainder    over. 
Agreed  by  iJl,  that  the  remainder  to  the  stranger  wss 
void. 
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TheEsute        31.  In  the  case  of  a  covenant  to  stand  seised,  th^ 

rUse^aHs^.  ^^^  continues  in  the  covenantor  till  a  lawful  vm 

I  Hep.  154  a.  arises.     Thus,  if  a  person  makes  a  feoffinent  in  fee, 

to  the  use  of  A.  for  life,  remainder  to  the  use  of  B. 

for  life,  remainder  to  the  use  of  C.  in  fee ;  if  A. 

refuses,  B.  shall  take  the  estate  presently.  For  the 

feoflfor  by  his  feoffinent  has  given  all  his  estate  out  of 

him,  and  all  the  uses  are  created  out  of  it,  as  out  of 

one  and  the  same  root ;  therefore,  as  long  as  any  of 

^       the  uses  can  take  effect,  the  feoffor  shall  not  have  the 

land.     In  the  case  of  a  covenant  which  raises  a  use, 

there  the   consideration,   which  is  the   cause  that 

raises  every  several  use,  is  several,  and  all  the  uses 

grow  and  rise  out  of  the  estate  of  the  covenantor : 

therefore,  if  one  refuses,  he  who  is  next  in  remainder 

shall  not  take  the  land  presently,  but  the  covenantor 

shall  keep  it 

A  Rent  may       32,  In  consequence  of  the  4th  and  5th  sections  oi 

becreatedby.    «  *. 

Tit.  28.  c^  1 .  "^^  statute  of  uses,  a  rent  may  be  created  by  a  cost- 
Ml*  nant  to  stand  seised. 

Rivetts  V.  SS.  A.,  in  consideration  of  natural  love  and  a^- 

^^°"»        tion,  covenanted  to  stand  seised  to  the  use  of  himself 

1 79.  for  life,  remainder  to  B.  his  son  in  tail :    and  U>  the 

intent  that  £.  should  have  a  rent  issuing  out  (rf*  the 

lands^  during  the  life  of  A,     Resolved,  that  B.  was 

well  entitled  to  this  rent  upon  the  words  of  the  statute 

of  uses. 

No  Estate  is  ,   34.  A  bargain  and  sale,  and  covenant  to  stand 

thiilconvcy.  seised,  pass  no  interest  but  that  which  the  bargainor 

ance,  or  by  a  or  covenantor  can  lawfully  transfer.     For  as  nothing 

tMe^^  *"     but  a  use  passes  by  these  conveyances ;  and  as  no  use 

Tit.  11.  c.  3.  can  be  greater  than  the  estate  out  of  which  it  is  cre^ 

ated ;  where  a  use  is  granted,  greater  than  the  legal 
estate  out  of  which  it  is  to  issue,  it  is  merely  void ) 
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^nd  the  statute  executes  the  possession  to  so  much 
only  of  the  use  as  is  lawfully  granted. 

35.  Thus  if  a  tenant  for  life,  with  contingent  T*^*  i^-  c-  ^• 
remainders  depending  on  his  estate,  conveys  in  fee,  Gilb.  Uses, 
by  bargain  and  sale,  or  covenant  to  stand  seised,  in  ^^^* 

fee  ;  the  bargainee  or  covenantee  will  only  take  an 
estate  for  life ;  and  the  contingent  remainders  wiU 
not  be  destroyed. 

36.  So  if  a  tenant  in  tail  bargains  and  sells  his  Seymour's 
estate,  or  covenants  to  stand  seised  of  it,  in  fee  simple.  Rep.*  95. 
The  bargainee  or  covenantee  will  only  acquire  a  base  ^  Atk.  2. 
fee,  and  the  issue  in  tail  may  enter  on  the  death  of  j  ij  *^'  * 
the  bargainor. 

37-  No  uses  can  be  declared  on  a  barfirain  and  sale.  No  Usesoui 

.  ®  '  be  declared 

or  covenant  to  stand  seised,  but  to  the  bargainee  or  on  these 
covenantee,  because  these  conveyances  only  pass  a  con^cy»nc«»- 
use,  and  the  legal  estate  and  possession  is  transferred 
by  the  operation  of  the  statute ;  so  that  a  use  declared 
on  them  is  a  use  upon  a  use. 

S8«  A  widow,  in  consideration  of  400  i,  bargained  Tyrrell's 
and  sold  to  her  son  all  her  manors,  &c.,  to  hold  to  155/ 
him  and  his  heirs,  to  the  use  of  the  widow  during  her 
life,  &c.    It  was  resolved,  that  the  limitation  of  the 
use  was  void ;  because  a  use  cannot  be  engendered 
on  a  use. 
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Origin  and    HnHERE  is  a  third  sort  of  conveyance  usuall) 

•*-  classed  under  those  which  derive  their  eftect 
from  the  statute  of  uses  ;  but  of  which  only  one  part 
is  derived  from  that  statute,  and  ihe  ottier  from  the 
principles  of  the  common  law.  R  is  called  a  lease  and 
release,  but  is  in  fact  a  bargain  and  sale  fot  a  year, 
and  a  common  law  release,  oper^iting  by  way  of 
enlargement;  and  owes  its  rise  to  the  following 
circumstances. 

2.  The  framers  of  the  statute  of  uses  foresaw  that 
freehold  estates  would  thenceforth  become  trans- 
ferrable  by  parol  only,  without  any  form  or  ceremony 
whatever.  The  statute  of  enrolments  was  therefore 
made  in  the  same  parliament,  which  would  have 
introduced  an  almost  universal  register  of  convey- 
ances of  real  estates,  but  for  the  omission  of  bargains 
and  sides  for  terms  of  years. 

2  Mod.  262.       ^-  I"  *^^  *^^  ^^  Hen.  VI.  and  Edw.  IV.,  it  was 

not  unusual  to  transfer  freehold  estates  in  the  following 


Title  XXXII.    Deed.    Ch.  xi.  §  3—6.  143 

manner.    A  deed  of  lease  was  made  to  the  intended 
purchaser,  for  three  or  four  ye^rs,  and  after  he  had 
entered  iiito  possedsion,  a  deed  of  release  of  the  inhe- 
ritance was  executed  to  him,  which  operated  to  en- . 
large  his  estate  into  a  fee  simple. 

4.  When  it  was  observed  that  the  statute  of  uses 
transferred  the  actual  possession,  without  entry,  the 
idea  of  a  lease  and  release  was  adopted.     A  bargain 
and  sale  for  a  year  was  made  by  the  vendpr,  to 
the  person  to  whom  the  lands  were  to  be  conveyed ;  ^    - 
by  this  a  ute  was  raised  in  the  bargainee,  without  any  i  Jnst.  271  L 
enrolment,  to  which  the  statute  transferred  the  pos^  HeywanTs 
session.    Thus  the  bargainee  became   immediate^  Case,  infra, 
capable  of  accepting  a  rdease  of  the  freehold  and 
reversion ;  and  accordingly  a  release  Was  made  to  him, 
dated  the  day  next  after  the  day  of  the  date  of  the 
bargain  and  sale.     All  this  was  considered  as  equal 
to  a  feofiment. 

5.  Fabian  I%iUps  says,  this  conveyance  was  at  first  Treat  on 
only  purposely  contoiveid  by  Serjeant  Mooi^e,  at  the  ^*>^***- 
request  of  Lord  Norris,  to  the  end  tiiat  some  of  his 
kindred  or  near  relations  should  not  take  notice,  by 

any  search  of  public  records,  what  conveyance  or 
setdement  he  should  make  of  his  estate. 

6.  The  validity  of  this  conveyance  was  formeriy 

much  doubted.  Mr.  Noy  was  of  opinion  that  it  could  2  Mod.  252. 
not  be  supported  without  an  actual  entry  by  the  bar- 
gainee.   But  it  was  resolved  in  18  Ja.  I.,  by  the  Chief 
Justices  Montague  and  Howard,  and  Chief  Baron 
Tadfield,  that  upon  a  deed  of  baigain  and  sale  for  Lutwich  v. 
years  of  land,  though  the  bargainee  never  entered,  M'^^o* 
if  afterwards  the  bargainor  makes  a  grant  of  the  Croi  Car. 
reverwon,  reciting  the  lease,  to  divers  uses,  it  was  a  '^^' 
good  conveyance  of  the  reversion.    And  in  a  sub- 
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Barker  r.       semient  case,  where  there  ms  a  bargain  and  sale  for 
2Mod.249.    y^rs,  followed  by  a  release,  judgement  was  given 

— -<<  That  the  lease  being  within  the  statute  of  uaes» 
there  was  no  need  of  an  actual  entry,  to  make  the 
lessee  capable  of  the  release ;  for  by  virtue  of  the  statute 
he  shall  be  adjudged  to.  be  in  actual  possession/^ 
iFreein.251.      7*  It  is  said  by  Lord  Ch.  J.  North,  that  he  had 

known  it  ruled  several  times,  that  a  lease  and  release 

in  the  same  deed  was  a  good  conveyance ;  for  priority 

Barker  v.        should  be  supposcd.    And  the  words  demise,  grant, 

?£f^*  and  to  farm  let,  fpr  six  months,  reserving  a  pepper- 

com  rent,  have  been  held  to  amount  to  a  good 
bargain  and  sale  to  ground  a  release. 
2  Lev.  108.         ^*  '^^  recital  of  a  lease  for  a  year,  in  a  deed  of 
6  Mod.  44.     release,  is  good  evidence  of  such  lease  against  the 

releasor,  and  all  claiming  under  him ;  but  not  against 

strangers ;  without  proving  that  there  was  such  a 

deed,  and  that  it  was  lost  or  destroyed. 

Who  may  9*  Every  person  capable  of  being  seised  to  the  use 

convey  by.      of  another  may  convey  by  lease  and  release ;  but 

neither  the  king,  nor  a  queen  r^nant,  can  convey 
ante  c  9.  *^  ^^^  manner,  nor  can  a  corporation,  for  the  reason 
§16.  already  mentioned. 

What  may  be  ^®*  Every  species  of  pr<^erty  that  is  capable  of 
conveyed  by.  being  conveyed  to  uses,  may  be  the  subject  of  a  lease 

and  release* 

Estates  in  '  ^^'  ^^^  ^^  estates  in  possession,  but  estates  in 
Remainder  remainder  and  reversion,  may  be  conveyed  by  lease 
sion.  "  ^^^  release  :  this  point  is  fully  proved  by  Mr.  Booth 
Cases  and  ^^  ^^  Opinion  which  has  been  printed.  He  admits 
Opinions,  Lord  Coke's  position  that  a  release  cannot  work 
1  Inst.  270  a.  'without  a  possession  ;  but  contends  he  only  means 

that  the  estate,  upon  which  the  release  is  to*  woik, 
must  be  a  vested  estate ;  for  in  the  same  folio  Lord 
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Coke  says-— <*  If  a  man  aoak^  a  lease  for  years,  re- 
mainderfor  yearsy  and  the  first  lessee  enters»  a  cdeaae 
to  him  in  the  remainder  for  yqars  is  good,  to  enlarge 
his  estate  :^  whidti  showed  his  opinion  to  be>  that  it  is 
not  necesafuy  the  esttate  to  be  enlarged  should  be  in 
actual  posseision,  add  thatit  sufficed  if  it  was  a  vested 
estate,  divided  from  the  possession. 

12.  In  the  case  of  Shortridge  v.  Lumplugh,  which 
will  be  stated  in  a  subsequent  part  of  this  chapter,  the  §  1 7. 
person  who  conveyed  by  lease  and  release,  had  only  a 
reversion  expectant  on  a  term  for  years :  and  thia 
circumstance  does  not  appear  to  have  beai  notified 
either  by  the  counsel,  or  the  judges. 

IS.  £states  in  remainder  and  reversion  expectant  ^^/f'^"^* 
on  estates  for  lives,  may  be  conveyed  by  lease  and 
release :  but  in  cases  of  this  kind  it  is  inaccurate  to 
say  that  the  releasee  is  in  the  actual  possession  of  the  ^  ^^^^-  270«. 
premises ;  the  proper  expression  b^ing,  that  they  are 
actually  vested  in  him  by  vutue  of  the  bargain  and 

14.  Incorporeal  hereditaments,  such  as  advowsons,  Inoonwreal 
tithes,  rents,  &c.,  may  be  conveyed  by  lease  and  re-  menu. 
lease,  because  they  are  expressly  named  in  the  statute 

of  uses,  or  comprised  under  the  general  word  heredi^ 
tanenb. 

15.  Although  no  use  can  be  raised  on  a  bargain  ^^^t  Consi. 
and  sale  without  a  pecuniary  consideration ;  yet  when  cewary.  ^^ 
the  conveyance  by  lease  and  release  became  a  com- 

Bum  as«irance,  only  a  nominal  consideration  oi  five 
diillings  was  mentioned  in  the  bargain  and  sale ;  and 
even  a  reservation  of  a  pepper-corn  rent  has  been  held  Barker  y. 
a  gufficient  consideration  to  raise  a  use  in  a  bffl^gain  2  m<^  252. 
aad  sale  to  ground  a  release. 

16.  There  is  no  necessity  for  expiessing  any  con- 
ttderatioh  in  a  deed  of  release  to  a  bafgaiaee  tor      . 

VoL  IV.  L 


^46  TVttr  XXXIL    Deed.   O.  xi.  S  l&-«0. 

yittrs.;  because  it  operates  as  a  common  law  con- 

ireyance. 

Shmiidge         17.  In  a  writ  of  eiror  from  the  Common  Heaa, 

l^S^'the««ew«,  that  T.  AAby  dem»ed  the  lands  in 

VM.  question  for  6I  years^  reserving  rent ;  afterwards  he 

bargained  and  sold  them  forfive  shillings  to  Sir  W.  M. 
for  one  year ;  and  by  another  indenture  dated  the 
day  after^  he  released  and  confirmed  fhem  to  Sir 
W.  M.  in  fee;  it  was  resdved  that  the  estate  was 
well  vested  in  the  leleasee,  though  no  consideration 
was  mentioned  in  the  release. 
BoesTioit  ift.  A  conveyance  by  lease  and  release  does  not 

K«SrteT^     devest  any  estate^  or  create    a  disc<mtinuance  or 
««ao/         forfeiture^  for  Littleton  says,— •<'  By  force  of  a  re- 
lease nothing  shafi  pass  but  the  fight  which  he  may 
lawfully  and  rightfully  release,  without  hurt  or  da- 
mage t9  other  persons,  who  shall  have  right  therein^ 
606.      after  his  decease/'    And  in  a  subsequent  section  he 
says,*-^^  If  tenant  in  tail  lets  the  land  to  another  for 
term  of  years,  by  fcffce  whereof  the  lessee  haith  pos- 
session, and  the  tenant  in  tail  releases  all  his  right  in 
Ihe  same  land,  to  hold  to  the  lessee  and  his  heirs  for 
(ever,  this  is  no  discontinuance :  but  after  the  decease 
of  the  tenant  in  tail,  his  issuemay  enter ;  for  by  such 
release  nothing  passed  but  £ar  term  of  the  life  of  the 
tenant  in  tail.** 
Fesnie,Cofl(t«      19,  This  conveyance  wiH  not,  for  tiie  same  reason, 
Willei  llq».    destroy  a  contingent  reovunder :  therefore  if  aperson 
383.  IS  tenant  for  life,  with  a  contingent  remainder  de- 

pending .oa  his  estate,  and  he  conveys  in  fee  by  lease 
and  rdeaset  the  contingent  remainder  will  not  be 
destroyed 
Whetkertlie       ^^  A  rdease  may  be  to  uses,  as  will  be  shown  in 
Ute  resulu    ^  „^^  chapter ;  but  it  has  been  doubted  whether 

OD  It.  •  *  ' 

Tiu  n.c.4.  tiiem:can  bearesulth^use  iqK>n«lea8eandr^ea8e# 

10 


XXXIL    Deed.   Ck.  xi.  %  20-«2.  1«7 

In  the  caae  of  Shi»rtrV)g^  v.  Lamplugh,  it  was  held,  HSj^j  7?' 
that  if  a  lease  and  release  was  pleaded  to  A.  and  his 
heiiSt  and  no  consideratioD  appeared,  nor  any  declara- 
tion (^uses,  it  should  be  intended  to  berto  the  use  of 
the  rdeasee :  and  Powell,  Just  said  he  was  not  satisBed 
that  the  nature  of  tlus  conveyance  would  ^adinit  jo{  a 
resulting  use,  though  much  used  to  n^se  U3es  Uppn.to 
a  third  person,  hy  express  words ;  yet,  in  strictness,  it 
was  a  ccmunon  law  conveyance :  and  if  a  lease  was 
made  for  40  years,  and  a  release  thereon,  without 
consideration,  or  limitation  of  any  use,  ft  could  not  be 
ctmtended  to  be  to  the  use  of  the  lessor ;  for  the  very 
extinguishing  the  estate  of  the  lessee,  was  a  good 
consideration. 

91,  Without  questioning  the  case  put  by  Powell,  it 
may  be  fairly  contended,  that  in  the  case  of  a  baigain 
and  sale  for  a  year,  for  a  nominal  consideration,  with 
a  release  thereon,  without  any  consideration,  the 
use  would  result,  if  no  use  was  declared ;  for  the  ex- 
tinguishment of  a  term  of  this  kind  could  not  be 
deemed  a  consideration ;  therefore  there  could  be  no  Stnden  on 

1[Jmi  V  2  S5 

ground  for  contending  against  the  use  resulting  in        */  *    * 

this  case;  as  well  as  upon  a  feoffinent.    And  Lord 

H(dt  and  Powell  agreed,  that  if  there  were  a  par-  7  Mod.  77. 

ticular  use  declared  on  the  release,  the  rest  would 

result 

m.  In  cases  of  conveyances  derived  from  the  Towhomths 
statute  of  uses,  it  is  said  that  the  feofiees  or  releasees  belong, 
are  entitled  to  the  possession  of  the  title  deeds,  be-  l  Inst.  6  a. 
cause  they  formerly  belonged  to  the  feofiees  to  uses,  ^*  * 
in  order  that  they  might  be  enabled  >  to  defend  the 
title  to  the  land ;  and  though  now,  the  statute  of 
uses  transfers  the  legal  estate  to  the  cestui  que  use^ 
y^  it  does  not  transfer  the  deeds.    This  doctrine  is 
very  questionable,  as  feofkes  and  releasees  to  uses    , 
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liave  only  a  seisin  of  an  instant,  and  are  never  called 
upon  to  defend  the  land ;  and  it  seems  reasonable  to 
-suppose^  that  where  a  statute  transfers  the  legal  seisin 
of  the  lands  from  one  person  to  another,  it  should 
also  transfer  the  deeds  relating  to  the  title  of  such 
lands ;  as  diey  must  be  totally  useless  in  the  hands 
of  a  person  who  has  no  interest  in  the  estate. 


(    M9    ) 


TITLE  XXXIL 

« 

DEED. 

CHAPTER  XII. 
Of  Declarations  of  Uses. 


1 .  Origin  and  Nature  of. 

2.  Mutibeinf  Deed  or  WrUSng. 
5.  No  UchnUuU   Word*  neceP- 

gory. 

8.  How  the  Lands  should    be 

deeeribed, 

9.  No  ConnderatUm  neceaary^ 
11.  Deeds  to  lead  Uses. 

18.  Deeds  to  declare  Uses, 
27.  Who  may  declare  Uses. 


28.  IrfanU. 

32.  Married  Wmen. 

37.  Idiots  and  Lunatics. 

38.  The  Right  to  declare  Uses 

is  co-^xtensive    with   the 
Estate. 

42.  Uses  may   be  declared  on  a 
Lease  and  Release. 

44  The  Releasee  cannot  dissents 


w. 


Section  1.  > 

» 

TH  respect  to  those  conveyances  derived  Origb  and 
from  the  statute  of  uses»  which  are  said  to 
(^erate  by  transmutation  of  possession,  they  owe 
their  effect  to  the  following  principles.  Where  lands  Tit.  l i.e.  4. 
are  conveyed  by  feoffinent,  fine,  or  recovery,  the  legal 
seisin  ^nd  estate  becomes  vested  by  these  convey- 
ances in  the  feoffee,  cognizee,  or  recoveror ;  but  if 
the  owner  of  the  estate  declares  his  intention  that 
such  feoffinent,  fine,  or  recovery  shall  enure  to  the 
use  of  a  third  person,  a  use  will  immediately  arise  to 
such  third  person,  out  of  the  seisin  of  the  feoffee, 
cognizee,  or  recpveror,  and  the  statute  will  transfer 
.the  actual^  possession  to  such  use,  without  any  entry 
or.plajm. 

.  2.  Uses  might  formerly  have  been  declared  by  Must  be  by 
parol    But  it  is  enaeted  by  the  statute  of  frauds,  writing. 
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29  Cha.  II.  c.  5.  §  7.  <<  That  all  declarations  or  crea« 
tions  of  trusts  or  confidences  of  suiy  lands,  tenements, 
or  hereditaments,'  shall  be  manifested  and  proved  by 
some  writing  signed  by  the  party,  who  is  by  law  en- 
abled to  declare  such  trust,  or  by  his  last  will  in 
writing;  or  else. they  shall  be  utterly  void  and  of 
none  eflfect*' 

3.  It  has  been  long  settled,  that  the  word  trust,  in 
this  statute,  comprehends  uses ;  and  Lord  Holt  says, 

Mo\v$  Rep.    «  We  take  trusts  and  uses  to  be  the  same,  in  respect 
UUad»l97.'Of  trusts  in  their  larger  extent,  and  so  within  the 
statute." 

4.  It  was  not  absolutely  necessary,  under  the  wonb 
of  this  act,  that  a  declaration  of  uses  should  be  by 

7  Mod.  76.     deed  j  for  Lord  Holt  has  said,  that  since  the  statute 

of  frauds,  uses  might  be  declared  by  writing  only, 

infra,  f  23.     without  seal.    But  there  has  been  another  act  on  this 

subject,  which  will  be  stated  hereafter. 

NoTecbnical      S.  No  technical  words  are  required  in  a  declaration 

]S!i"^      of  uses :'  and  Lord  Holt  has  said,  that  it  is  not  even 

nedessary  to  insert  the  word  use  in  the  declaration  of 

1  Ld.  Rm^  ^^8  ®^  *  ^"^»  ^^  recovery ;  for  that  any  kind  of 
290.  agreement  which  manifestly  shows  the  intent  of  the 

209!        *     parties  will  be  sufficient. 

B^er,  166.11.  6;  Thw  doctrine  is  confomiable  to  the  law  as  it 
Hustey's  stood  before  the  statute  of  fiuuds.  It  having  been 
AbTsi^?^'  determined  in  2  James^  that  a  will,  though  revoked, 

Mitton  V.       should  operate  as  a  declaration  of  the  uses  of  a  feoff 
I^twieb,       '       J.     *  ' 
W.  Jones,  7.  ^^^^ 

7*  In  conformity  to  this  doctrine,  it  is  laid  down 
1  Ld.  Raym.  by  Lord  Holt,  arguendo^  that  if  A.  baigains  and  sells 
12  Mod.  163.  ^  ^*  ^^^  ^^^  heirs,  and  the  deed  is  not  enrolled,  or 
if  a  deed  of  feoffinent  is  not  executed  by  livery,  snd 
a  fine  is  levied  between  the  same  parties,  the  deed  of 
bargain  and  sale,  or  feoffinen^  will  declare  the  uses 
of  the  fine. 
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8.  In  a  declamtion  of  the  uses  of  a  fine  or  recoveiy.  How  th« 
the  hmds  oug^t  to  be  described  with  as  much  minute-  bTdocribcd 
ness  and  accuracy  as  in  a  feoflKnent  or  release.    For 
as  lands  are  described  in  a  fine  or  recoveiy  in  the 
lame  manner  as  in  a  pracipe  quod  reddati  that  is, 
only  by  the  number  of  messuages^  cottages,  acres  of 
arable,  meadow,  and  pasture,  &c, ;  it  is  proper  to  have 
a^more  particular  description  in  the  dedaration  of 
uses ;  which  is  the  measiupe  that  usually  guides  juries 
in  ascertaining  the  estates  comprised  in  a  fine  or  re-  • 
covery.    And  there  are  many  instances,  where  the  vide  T!u 
Court  of  Common  Heas  has  directed  the  description  ^^  ^  ^^^ 
of  lands,  in  fines  and  recoveries,  to  be  amended,  in 
confcMrmity  to  the  deed  of  uses.    Hence  arises  an 
obvious  propriety  in  connecting  the  description  in  the 
fine  and  recoveiy  with  that  in  the  deed.    There  is 
also  an  advantage  in  stating  in  the  deed  the  descrip- 
tion contained  in  the  fine  or  recovery. 

9*  No  consideration  is  necessary  to  raise  a  use  on  ^^  conaT* 
a  fine  or  recoveiy,  although  in  the  case  of  a  bargain  «}«ratioa  noi^ 
and  sale,  and  covenant  to  stand  seised,  it  has  been 
shown,  that  a  consideration  is  absolutely  necessary. 
The  reason  of  this  difference  is  thus  explained  by 
Mr.  Haigrave.  In  the  case  of  a  declaration  of  uses,  the  i  lan.  i2Slu. 
estate  is  passed  completely  from  the  grantor,  without  ^'^ 
the  aid  of  a  court  of  equity }  therefore  it  is  immate* 
rial  whether  the  use  declared  on  the  estate  is  gnu- 
tuitous  or  not ;  it  being  sufficient  that  the  grantees 
receive  it  coupled  with  a  trust  or  use.    But  in  the 
case  of  a  bargain  and  sale,  or  covenant  to  stand 
seised,  the  transaction  rests  in  covenant  or  agreement 
between  the  covenantor  or  bargainor,  and  the  cesbS 
que  Me  i  and  if  the  covenant  or  agreement,  was  not 
founded  on  the  copaMeration  of  blood,  or  a  valuable 
consideration,  such  aa  marriage  or  mon^y^.  our  courts 
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of  equity,  which,  till  the  statr  27  Hen.  VIIL  had  the 
sole  cognizance  of  uses,  would  not  intefpose  to  conqid 
the  performance,  in  fewer  words,  Chancery  wonlil 
enforce  uses  annexed  to  a  perfect  gift,  however  gra^ 
tuitous  they  might  be ;  but  not  those  resting  on  a 
naked  contract,  without  even  so  much  as  the  con- 
sideration of  blood  to  maintain  them, 
c.  10.  §  20.  10.  It  has  been  stated,  tteit  no  use  will  aijfie,  on  a 
covenant  to  stand  sesed,  to  an  illegitimate  chiU. 

Uses,  207*  Gilbert  says,  if  a  man  covenants  by  indenture,  in  con- 
sideration o£  love  and  afiection,  blood  and  marriage^ 
of  his  bastard  daughter;  though  this  be  not  a  suf- 
ficient consideration  to  raise  a  use  uj^on  a  covenant ; 
yet  it  is  expressive  of  the  intent  of  the  party,  and 
therefore  shall  serve  as  a  sufficient  declaration  <^a  use 
upon  a  fine,  where  there  needs  no  consideration. 

peedstolead      11.  Where  deeds  are  executed  prior  to  the  levying 
^^*  fines,  or  suffering  recoveries,  (for  feoffinents  to  usei 

are  now  disused,)  ttiey  are  called  deed&  to  lead  the 
VMS  i  and  where  they  are  executed  subsequ^it  to  a 
fine  or  recovery,  they  are  then  called  deeds  to  declare 
the  uses  of  them. 

Countesaof        12.  With  respect  .to  deeds  to  lead  uses,  itwasre- 

cl!2^5Rep.  *^*^^  ^  ^  Jac.  I.— 1^  That  although  they  were  but 
25.  directory,  and  did  not  bind  the  estate  or  interest  of 

the  land,  yet  if  the  fine  or  recovery  was  pursi:^ 
according  to  the  indentures,  there  could  not  he  any 
bare  averment  against  the  indentures,  that  after  the 
making  of  them,  and  before  the  assurance,  it  was 
agreed  that  the  assurance  should  he  to  other  uses. 
But  if  another  agreement  was  noade  by  writings  or  by 
other  matter^  previous  to  the  fine  or  recovery^  as  high 
or  higher  i  Hien  the  last  agreement  should  «taiid.  , 
2**  If  the  form  of  the  indentures  was  not  pursuedy 
ail  to  the  quantity  inland,  or  the  time  within  whichi 
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&L;  Jn  these  casea^an  avennent  witfaout  \¥ii1ii)g  ini|^ 
be  made^  that  the  fine  or  tecov^iy  ^na  tQaaother  use 
or  intent  Hian  was  coataonid  in  the  mdenture*  i  Fi^r 
inasomch  as.the  indentiues  were  hot  pursued,  it  was 
reaaonable  that  the  pa^es  should  be  admitted,  io 
show  th^  c»ise  why  they  were  not  pufsiied,  by  rear 
'  son  of  the  new  agreement  subsequent ;  whiohinsucii 
case  might  be  as  well  by  word  aa  by  writmg. 

^*  That  aJHhough  the.  indentures  were  not  pinv 
sued,  in  drcumstance  of  time,  quantity,  person,  and 
theJike;  yet  if  no  other  new  mean  agreement  could 
be  proved,  the  assurance  should  be,  in  juC^ement  of 
law,,  to  1±ie  use  contained  in  the  indenture.  .     . 

IS.  The  statute  of  frauds  has  made  no  alttratimi 
m  tibe  law  respecting  the  efficacy  of  deeds  to  lead  the 
uses  of  fines  and  recoveries,  except  that  of  exchiding 
all  avoanents  respecting  the  intention  of  the  Jiarties. 
Therefor^,  where  the  uses  are  declared  ^efove  ihe  Tr^;amc  ▼• 
fine  or  recovery,  they  cannot  he:  cai*trolIed%  any  fS^^'^j^^ 
dedaratipn,  or  even  by  deed,,  after.  But  where  .the 
fine  or  recovery  is  not  levied  or  suffered  according 
to  the  deed ;  such  deed  may  be  controlled  by  a  sub? 
sequent  deed  or.  writing. 

14.  AnnBowyer,byindenturesoflaaseandi«lea8(^  Jones  t.^ 
ia  consideration  of  a  marriage  then  intmded  between  i  u^Raym. 
her  and  £.  Morley,.  and  an  agreement  on  hia.part  to  2B7. 2  Mod. 
settle ajomture  of*3Q0Z  a  year  onher,  conveyedthear 
estate  to  trustees,  in«trust  for  tieraelf  and  her  heiis 
until  the  loaixiage  took  effect,  and  the  jointure  way 
nuide;  and  afterwards  to  the  use.  of  £.  Mocleyand 
Usheirs.    The  niarriage  took  place  }>  and, soon  after « 
second  deed  was  executed,  dpJbed  4S|tk  Januaiy  .16(U, 
between  'Morley.  and  his  wife^and  the  irutfiM,  .re« 
<atm^'  that  a  &ie.  was  already^  acknowledged,  and 
agteed  to  be  levied  iii  due  form  i^law,  in  the  next 
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declaration  of  the  uses  of  the  fine :  and  if  it  were 
not,  yet  it  would  be  svifficient  to  control  tlie  deed  of 
the  S9th ;  for  it  wa9  there  agreed,  that  all  convey- 
ance9».&c«  made  in  contradiction  to  the  marriage 
settlement,  should  be  null  and  void.  Then,  if  mr 
U9e  could  arise  under  the  deed  of  the  29th,  the  use 
resulted  to  the  wtfeand  her  heirs,  and  judgment  must 

be  given  accordingly.  

Up<m  a  writ  of  error  to  the  House  of  Lord^  the 
judgment  w«  affirmed. 

15.  A  man  and  his  wife  made  a  mortgage  in  1693 
of  the  wife's  estate,  and  covenanted  in  the  mortgage 
deed,  to  levy  a  fine  in  the  Easter  term  foUowingr 
The  fine  was  not  levied  till  Trinity  tenn  169^. 
Afterwards,  but  in  that  term,  in  consideration  of 
more  money,  they  joined  in  a  conveyance  of  the 
equity  of  redemption ;  and  covenanted  th^  the  ^ 
whiqh  had  been  levied  should  be  to  the  uses  of  this 
last  deed.  .       . 

,  Lord  Hardwicke  was  inclined  to  thiiik,  as  the 
covenant  to  levy  the  fine  under  the  first  deed  W9S 
confined  to  a  particular  term,  and  the  .fin$.  Sr^  not 
lei^ed  till  after  that,  the  husband  and. wife  might,  by 
the  deed  in  1695,  covenant  that  the  fine.which  had 
been  levied  should  be  to  the  uses  of  the  latter  deed; 
^nd  that  the  former  deed  might  be  laid  out  of  the 
case,  as  the  covenant  for  levying  the  fine  in  Easter 
term  was  not  sixictly  pursued, 

16.  A  second  deed  to  lead  the  uses  of  a  fine  or 
recovery  must  be  executed  by  all  ^those  whd  were 
parties  to  the  first  deed,  and  .were  qonqerned  in 
interest,  in  order  to  render  the  first  deed  \oiA* 

17.  Philip  Stapiltpn  being  tenant,  for  ninety-pii^^ 
years,  if  he  should  so  long  live,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder 
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to  his  first  Wdd  other  wiia»  and  haying  two  wam^ 
Henry  and  Philip ;  the  &Uier  and  aons^  by  deeds  of 
lease  and  release,  dated  the,  9th.  and '10th  September 
1724y  conveyed  the  pr^&ises  to  two  persona  as  tenants 
to  the  prc^pCj  for  the  purpose  of  suffering  a  common 
recovery,  which  was   to  enure,  as  to  p^Ji;,  to  the 
use  of  Philip  the  father  for  life,  remainder  to  Henry 
the  son  for  hfe,  remainder'  to  his  first  and  other  sons 
in  tail,  remainder  to  Philip  the  son  for  life,  remamder 
to  his  first  and  other  sons  in  tail,  &c.    There  were 
covenants  to  suffer  a  recovery  within  twelve  months, 
and  likewise  for  further  assurances.  JBefore  any  reco- 
very was  sufiered,  Henry  the  son  died,  leaving  issue . 
Henry  the  plaintiff.    Afterwards,  by  lease  and  release, 
12th  and  13th  April  1725,  to  which  the  heir  of  the 
surviving  trustee  in  the  original  settlement  of  l66l 
was  a  party,  Philip  the  father  and  Philip  the  son  co- 
venanted to  sufier  a  recovery  of  the  sattie  premises,  to 
the  use  (as  to  part)  of  Philip  the  father,  his  heirs  and 
assigns ;   and  as  to  the  other  part,  to   the  use.  of 
Philip  the  father  for  life,  remainder  to  Philip  the  son 
VBL  fee.    . 

In  Trinity  term  17^5,  a  recovery  was  sufiered,  in 
which  were  the  same  tenant  to  the  prcecipe^  the  same 
demandant  and  vouchees  (except  Hemy,  who  was 
dead),  as  were  covenanted  to  be  by  the  first  deed.  It 
was  likewise  suffered  within  twelve  months  afler 
the  execution  of  the  first  deed.  It  was  proved  in  the 
cause,  that  Henry  the  son,  who  died  before  the  re- 
covery was  suffered,  was  a  ba9tard ;  and  the  question 
was,  whether  the  son  of  Hemy  was  entitled  to  the 
premises  under  the  declaration  of  uses  made  in  the 
year  1724  ?  or  whether  that  declaration  was  avoided 
by  the  subsequent  declaration  in  17S5  ? 
Lord  Hardwicke*— The  first  question  in  this  case  ih 
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whether  the  leaiemdralMKiortke9tii  and  lOtfaof 
September '179A^  wiH  eimim^  to  agood  decleiatiaii  6f 
the  uiet  of  the  iwo«t3Ff  notwitbrtwdiag  the  eobfle- 
quent  deed  of  A|>fa  178^  ?  I  en  stitoagly  ineliiied  to 


thiiik  Ihet  the  ieew  aod  ittleeeB  of  i784^  wiU  ei^  I 
to  a  9eod>.deolaratabii  of  Ike  ume  dt  the  recoveiy.  L 
Hue  i^pwsties  depends  on  the  ootiMraetioii  of  Ism^  |k 
and  the  authority  of  cases  vfon  the  dedaratiim  of 
iises^  Itjatrae^whevethereisanagrecmenltosilflfer 
a  raoeverjr,  and  uses  are  dedared,  if  the  recoveiy  is 
afterwards  iu£fered»  though  it  vari^Bs  in  poiM  df  time 
&imi  the  racoveiy  covenantefd  to  be  -suffisred  $  yet  if 
theee.be  .no  subsequent  declaration  of  uses*  the  Teca* 
very  wUl  enure  to  the  uses  so  decbred ;  and  befaMTllbe 
statute  of  ftauds,.  tf  the  deed  declaring  the  usee  lisd 
noti  been  ponued^  a  parol  declsration  of  the  iUM 
wieuld  have  been  adaaitted ;  but  if  there  was  H  ide^ 
dedaring.  the  use8»  and  the  recovery  was  sufftmd 
acoardingiy^  that  would,  before  the  statute,  }kky^  ex- 
cluded a  parol  declaration  of  new  uses.  But  eveii 
now  there  may  be  a  subsequent  declaration  of  .other 
uses,  but  that  declaration  must  be  in  writing,  and 
such  a  new  declaration  of  uses  depends  upon  the 
agreement  <^  the  parties :  therefore,  though  it  yirksi  said 
at  the  bar,  that  the  declaration  ofuses  is  in  thepoWtf 
of  the  tenant  in  tail,  and  that  he  may  declare*  new 
uses,  I  take  that  not  to  be  law ;  for  such  subseqneift 
declaration  of  uses  must  be  by  all  the  parties  con- 
cerned in  interest.  And  in  the  case  of  the  Countess 
5  Rep.  25.     nf  Rutland,  it  is  not  laid  down  that  the  temmt  in  tsil 

may  declare  new  uses,  but  it  is  said,  w^bt  it  is  direC' 
Mryonhf^  new  usesnunf  be  declared  ;  and  the  meaning 
oC  that  is,  that  as  the  new  uses  must  arise  out  bf  the 
agreement  of  the  parties,  the  parties  may  change  the 
uses,  but  that  must  be  done  by  the  mutual  consent  oi 
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ill  the  parties , concerned  in  interest ;  and  in  that  esse 
it  was  a  mutual  agreement  of  all  the  parties.  Bat  in 
the  present  case,  the  second  agreement  not  being  be* 
tween  all  the  parties  concerned  in  interest,  ougkt  not 
to  contro  il  the  first  declaration,  and  especially  as  the 
recovery  was  suffered  within  the  time  prescribed  by 
the  first  deed,  and  between  the  same  demandant  and 
tenant 

18.  With  remect  to  deeds  executed  subsequent  l>eecb  to  d«- 
to  a  fine  or  recovery,  it  was  formerly  doubted  whether 

they  could  operate  so  as  to  direct  the  uses  of  sudi 
prior  fine  or  recovery;  becmise  where  a  fine  was 
levied,  or  a  recovery  suffered,  without  any  conside- 
ration, the  iise  immediately  resulted  ;  and  when  the  Tiu  1 1.  c.  4. 
use  was  once  vested,  it  was  doubted  whether  it  could 
afterwards  be  divested,  by  any  sid)sequent  declaration. 
But  it  was  resdveii  in  S  &  4  FhiL  &  Mary,  that  a  Baiiet's 
deed  executed  four  years  after  a  recovery,  was  suffi.  §^;  „^ 
cient  to  declare  the  uses  o£  it.  Ahd  in  4i  subsequent 
case,  28  Eliz.,  it  was  resolved  by  the  Court  of  CC'P^^  Dowmmmi'« 
that  an  indenture  subsequent  was  suffident  to  dilfect  j  ^,        ^* 
and  declare  the  uses  of  a  precedent  recovery.  . 

19.  A  deed  of  this  kind  must  however,  refer  to  the 
recovery ;  for  if  there  be  a  variance  between  -the 
deed  and  the  recovery,  the  deed  will  not  ope^te  ^ 
a  declaration  of  the  uses  of  such  recovery.  :     ^  < 

SO.  Thus  where  a  person  suffered  a  recovery,  Oct^  Whetttone 
Mich.  3  Edw.  VI.,  and  an  indenture  was  made  oik  the  ^ortlT** 
lith  November  following,  in  which  it  was  expressed  2  Roll.  Ab. 
that  all  recoveries  thereafter  to  be  suffered  between 
the  parties,  should  be  to  the  uses  contained  in  iiiat 
indenture:  it  was  held  that  the  recovery  suffired- 
before,  should  not  be  to  the  use  of  that  indenture, 
thouj^  all  Michaelmas  term  was  but  one  day  in  law ; 
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St^lehill      for   the   word   thereafter,  excluded    all  recoveries 
Free!  in  Cha.  before  su£fered»  without  an  averment  of  the  intent 
224.  21.  A  deed  to  declare  the  uses  of  a  recovery  may 

be  controlled  by  a  subsequent  one. 
Vavi8or*8  22.  A  feme  sole,  before  the  statute  of  uses,  sut 

Dyer,  307.     fered  a  recovery,  and  intending  to  marry  A.  B.,  she, 

before  the  marriage,  executed  an  indenture  dcdbuing 
the  use  of  the  recovery  to  herself  and  A.  B.  and 
their  heirs.  The  recoverors  having  notice  of  the 
indenture  and  marriage,  executed  an  estate  to  the 
husband  and  wife,  and  their  heirs.  Afterwards  the 
husband  and  wife,  by  other  indentures,  declared  that 
the  first  indentures  were  mistaken,  for  that  the  use 
should  have  been  to  the  heirs  of  their  two  bodies, 
remainder  to  the  heirs  of  the  wife ;  and  they  cove- 
nanted and  agreed  to  stand  seised  to  the  use  of  them- 
selves in  tail,  and  after  to  the  right  h^irs  of  the  wife. 
It  was  held  that  tihe  first  indenture  was  corrected 
by  the  second ;  and  the  first  use  sufiSdently  altered, 
without  estate  executed. 

91^  By  the  statute  4  Ann.  c  16.  §  15^  reciting  that 
it  had  been  doubted  whether,  since  the  statute  of 
fimids,  the  declarations  or  creations  of  uaes^  trustib 
or  confidences  of  any  fines  or  recoveries^  manifested 
by  deed,  made  aft«r  the  levying  or  suffering  of  sach 
fines  or  recoveries,  were  good  and  effectual  in  law ; 
it  is  thereby  declared,  **]diat  all  declarations  or 
creations  of  any  uses,  trusts,  or  confidences  of  any 
fines  or  common  recovmes  of  any  lands,  &c.,  maoip 
fested  and  proved  by  any  deed  then  made  or  Uieie* 
after  to  be  made,  by  the  party  who  was  by  law 
enabled  to  declare  such  uses  or  trusts,  after  the 
levying  or  suffering  any  such  fines  or  recoveries  i 
were  and^  should  he  as  good  and  effectual  in  the  \ami 
M  if  tile  said  act  had  not  been  made. 
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24.  A.  and  B.  his  wife  levied  a  fin^,  and  four  years  5"«j»ell  ▼• 

Sunaiidy 

after  they,  by  deed,  declared  the  use  of  it,  in  which  \\  Mod.  196^ 
were  the  fcdlowing  words  :  — "  All  and  every  fine  or  ^^^  ^* 
fines  levied  or  to  be  levied  shall  be  to  the  uses  of  the 

m 

deed/'  The  Court  held  that  this  was  a  good  decla* 
ration  of  the  use  o(  the  fine ;  the  jury  having  found 
thd^t  the  fine  was  levied  to  the  uses  therein  declared ; 
and  that,  notwithstanding  the  statute  of  frauds,  a 
subsequent  deed  was  as  good  as  it  was  before  that 
statute  was  made.  It  is  evident  that  this  determina^  Sugd.  note 
tion  was  founded  on  tlie  statute  4  Ann. ;  though  it  is  Uses,  11 6: 
not  mentioned/* 

^.  It  is  observable  that  in  the  statute  4  Ann,  the 
word  deed  only  is  used,  and  the  word  writing  omitted ; 
firom  which  it  has  bden  contended  that  a  deed  is  now  *^®^  ^^^* 
necessary  in  all  cases  to  declare  the  uses  of  a  fitie  or 
recovery :  but  this  statute  does  not  repeal  the  7th 
section  of  the  statute  of  frauds,  being  only  explanatory 
of  it ;  and  if  taken  Uterally  can  only  be  extended  to 
efeclarations  of  uses  made  subsequent  to  a  fine  or  re- 
covery, and  not  to  those  made  before. 

26/  It  is  now  the  usual  practice,  where  a  fine  is 
intended  to  be  levied  to  uses,  to  execute  a  deed  pre- 
vious to  the  fine  in  which  the  intended  cognizor 
covenants  to  levy  a  fine,  and  a  declaration  id  inserted 
in  the  deed,  of  the  uses  to  which  the  fine,  when  levied, 
shall  enure.  Where  a  recovery  is  intended  to  be 
6iif]fered,  a  deed  is  previously  executed  to  make  a 
tenant  to  \hepr(Bcipey  in  which  is  contained  an  agree- 
ment to  suffer  a  recovery,  and  a  declaration  of  the 
Uses  of  it. 

27.  With  respect  to  the  persons  who  are  capable  who  may 
of  declaring  uses ;  not  only  all  those  .to  whom  the  law  ^®^**'^  ^*'*^* 
gives  a  disposing  power  are  capable  of  declaring  .uses; 
Mit  also  some  who  are  inc^acltated  from  coaveying 
Vol.  IV.  M 
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their  esftates  by  any  of  the  common  modes  of  as^ 

surance. 
IiiftfDts.  28.  If  an  infant  levies  a  fine,  and  declares  the  use 

Beckwith  s     ^£  ^^^  g^^j^  declaration  shall  bind  him,  as  long  as  the 

2  Rep.  56.     fine  remains  in  force :  for  inasmuch  as  he  was  admitted 

iitfss.  cf 5.  ^y  *^^  judges  to  levy  a  fine,  the  law  will  permit  him 

to  declare  the  use  of  it,  and  such  declaration  will  be 
valid  as  long  ais  the  fine. 

29*  But  an  agreement  by  an  infant  to  levy  a  fine 
and  sufier  a  recovery,  when  he  came  of  age,  to  certain 
uses,  will  not  operate  as  a  declaratioii  of  the  uses  of 
such  fine  or  recovery. 

Tit.  1 1 .  c.  4.       30.  Thus  in  the  case  of  Nightingale  v.  Ferrers,  a 

question  arose  whether  the  agreement  entered  into 
by  Lord  Ferrers's  son,  when  an  infant,  amounted  to 
a  declaration  of  the  uses  of  the  fine  and  recovery ; 
and  it  was  declared  by  Sir  J.  Jekyll  that  it  did 
not. 

Frost  v.WoI-      31.  An  infant  covenanted  to  levy  a  fine  by  a  par- 

1  Stra/94.     ticular  time,  to  certain  uses.   Before  the  time  he 

attained  his  full  age,  and  levied  the  fine,  and  by 
another  deed  executed  after  he  attained  hk  fuH  age, 
he  declared  it  to  be  to  other  uses.  The  Court  of 
C.  P.  held  that  the  last  deed  was  that  which  should 
declare  the  uses  of  the  fine. 
Married  32.  As  a  married  woman  is  allowed  to  join  with  her 

Tit.  35  36.      husband  in  levying  a  fine,  and  suffering  a  recovery, 

she  is  also  allowed  to  join  with  him  in  declarit^  the 

uses  of  them ;  and  although  the  wife  be  an  infant,  yet 

S"7  ^'  her  declaration  of  the  uses  of  a  fine,  if  she  is«  allowed 

Taylor, 

2  Roll.  Ab.     to  levy  one,  will  bind  hen 

^  If  fa  husband  alone  declares  the   use    of  a  fine, 

5  Rep.  57  a.    levied  by  him  and  his  wife,  of  the  wife's  estate,  it 

Sn^rCMe  *  ^^  '^^^  ^^  ^^^»  unless  her  dissent  appears  i  for 
Ow.  6.  when  she  joined  her  husband  in  the  fine,  it  must  he 


TiVfe  XXXII.   Deed.    CA.  xu.  §82—34.  163 

presumed  that  she  consented  to  the  declaration  of 
.uses.  . 

If  a   wife  joins  her  husband  in   selling  her  es-  Lutberv. 
tate,   and  afterwards  joins   in  a  fine  of  il^.  to  the  5*"*^"§^' 
vendee  and  his  heirs ;  it.  wiU  bind  her,  without  any 
writing  proving  her  assent. 

A  husband  and  wife  levied  a  fine  of  the  wife's  Swantoo  t. 
land  U>  a  purchaser ;  afterwards  the  husband  alone  3^^f°*m5 
declared  the  uses  of  it ;  the  question  was,  whether  the 
wife  was  bound  by  the  declaration  of  uses. 

Lord  Hardwicke  said,  as  no  other  deed  was  shown 
that  declared  different  uses,  and  the  uses  declared  did 
not  vary  from  -what  the  wife  intended,  it  should  bind 
her :  therefore  the  bill  which  she  had  brought,  afler 
an  acqui^cence  of  fifteen  years,  since  her  husband's 
death,  for  possession  ;  on  suggestion  that  she  was  not 
bound  by  the  fine,  as  she  did  not  join  in  the  declara- 
tion of  uses,  must  be  dismissed. 

VHiere  the  wife  dissents  from   her  husband's  de-  Webb  v. 
elaration,   it   will  be  void,  as  to  her :   therefore  if  ^  rS? ^Ab. 
a  husband  and  wife  levy  a  fine  of  the  wife's  estate,  798. 
and  an  indenture,  is  prepared  in  the  name   of  the 
husband  and  wife,  declaring  the  uses  of  such  fine, 
which  the  husband  seal»  and  delivers,  but  the  wife 
refuses  to  do  so,  it  will  not  bind  her ;  because  her 
refiisatto  execute  the  declaration  of  uses  is  a  sufficient 

a 

proof  of  her  dissent. 

33.  A  declaration  of  the  uses  of  a  fine  or  recovery  2  Rep.  57  h; 
by  a  married  woman  alone,  without  the  concurrence 

of  her  husband,  is  void ;  because  a  married  woman  jo^jj^g^^  ^. 
being  sub  potestate   viri^   cannot   declare    the    u«e  Cotton, 

^  ^  ^  Skin    27»r' 

Without  him. 

34.  Where  a  husband  and  wife  make  different  de- 
clarations of  the 'uses  of  a  fine  or  recovery,  they  are 
both  void. 

M  % 
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Beckwith'i         35.  c.  K.  and  Eliz.  his  wife  being  seised  of  lands 
2  Rep.  56.      which  were  the  estate  of  Eliz.,  an  indenture  was  ex- 

efiuted  by  Eliz.  without  the  consent  of  her  husband, 
by  which  she  alone  declared  the  uses  of  a  fine,  which 
aftertv^ards  should  be  levied.  Eight  years  after,  the 
husband  executed  ail  indenture,  without  the  assent 
of  his  wife,  by  which  uses  were  declared,  different 
fronS  those  contained  in  the  deed  executed  by  the 
wift.  The  fine  was  afterwards  levied  by  the  husband 
and  wife  to  the  persons  mentioned  in  the  deed  exe- 
cuted by  the  wife ;  and  it  was  found,  that  there  were 
no  other  uses  declared.  Resolved,  that  both  tite  de- 
diarations  of  uses  were  void  j  and  that  the  fine  enured 
to  the  use  of  the  wife  and  her  heirs. 
1!  Rep.  58  a.       96.  It  was  also  resolved  in  this  case,  that  if  the 

husband  and  wife  agree  in  the  declaration  of  the  uses 
.  of  part  of  the  land,  and  vary  in  the  declaration  of  the 
residue,  it  will  be  good  for  the  part  in  which  they 
agree,  and  void  for  the  residue.  But  if  there  be  a 
Variance  in  the  limitation  of  the  fir^  uses,  though 
there  be  a  similarity  in  the  limitation  of  the  subse- 
tJses,  246.      quent  uses,  all  is  void.     **  For  (says  Gilbert)  as  to 

that  part  in  which  they  both  agree,  all  the  requisitei^ 
are  found  necessary  to  make  a  declaration,  and  the 
defect  of  the  other  part  can  have  no  influence  on 
that  which  is  good.  But  if  they  agree  in  the  limita* 
'  tions  for  part  of  the  estate  in  the  land,  and  disagree 
in  the  other  estates,  there  all  is  void  :  for  else  there 
wil,l  be  another  moulding  of  the  estates  than  the  Jem 
designs ;  and  her  consent  is  requisite  to  eveiy  estate 
that  shall  be  created  by  the  limitation  of  uses  ;  for  it  is 
to  be  ordered  by  her  direction.  Thus,  if  the  husband 
declares  the  uses  to  himself  and  wife  for  life,  the  re- 
mainder to  the  heirs  of  the  wife ;  and  the  wife  de- 
clares the  uses  to  herself  for  Life,  and  then  to  her  ovm 
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light  heirs ;  both  declarations  are  void ;  and  it  shall 
Jiot  stand'  good  for  the  remainder  in  fee,  and  be  void 
^r  the  rest ;  for  the  estate  moving  from  the  wiie, 
whatever  uses  do  take  efiect,  must  be  by  her  direc- 
tion and  consent,  and  in  the  same  manner  as  she 
pleases.  Though  the  husband  has  power  over  the 
estate  of  Ihe  wife  during  coverture,  yet  if  she  de* 
clares  the  use  one  way,  and  he  another,  his  de* 
claration  is  absolutely  void,  and  it  ahaU  not  stand 
good  during  the  coverture.  The  reason  of  the  dif- 
ference seems,  that  in  other  cases,  the  husband  having 
power  over  the  wife's  estate,  he  may  grant  an  in- 
terest, as  from  himself,  during  the  coverture  ;  for  so 
long  he  has  power  over  the  estate.  But  when  they 
levy  a  fine  in  fee,  the  estate  passes  solely  and  entirely 
as  one  estate  in  fee  simple  from  the  wife ;  and  the 
aises  that  are  declared  thereupon  must  be  all  with  the 
consent  of  the  wife,  for  the  whole  estate ;  because 
the  whdie  estate  and  jinterest  passes  "from  the  wife/* 

37.  If  an  idiot  or  lunatic  is  permitted  to  levy  a  Mots  and 
fiue«  or  su&r  a  recovery^  he  may  declare  the  uses  of 

it    Because  a  fine  and  recovery  being  o^atters  of  1*-  35  &  36. 
teccard,  no  averment  of  idiocy  or  lunacy  is  admissible  H^*  224, 
against  them.    But  in  cases  of  this  kind,  as  well  ^ 
in  that  of  an  infant,  the  Court  of  Chancery   will 

relieve. 

38.  The  right  of  declaring  the  uses  of  a  fine  or  re-  J*^®  ^«^^  ^^ 
covery  is  precisely  co-extensive  with  the  quantity  and  is  co-exten- 
nature  of  the  estate  or  interest  which  each  of  the  ^^^^^  ^^^ 
parties  has  in  the  lands.  2  Kep.  57  b. 

39.  If  therefore  a  tenant  for  life  and  the  person  Noy  R.  20, 
entitled  to  the  remainder  or  reversion  join  in  levying 

a  fine,  or  suffering  a  recovery,  they  may  declare 
the  uses  according  to  their  respective  estates  in  the 
land. 
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2  Rep.  58  a. 
Palm.  405. 


Roe  V.  Pop- 
ham, 
Doug.  24. 


Uses  may  be 
declared  on  a 
Lease  and 
Release. 


Cases  and 
Opinions, 
yol.  2. 288. 


The  Re- 
leasee cannot 
dissent. 


Title  XXXII.    Deed.    Ch.  xii.  §  40—44. 

40.  So  if  there  be  two  joipt  tenants  who  join  in 
levying  a  fine,  or  suffering  a  recovery,  and  one  de« 
clares  the  u^e  in  one  manner,  and  the  other  in  ano*; 
ther ;  each  of  them  shall  be  good  for  their  respective 
parts.  Because  the  declaration  of  the  uses  shaU  be 
directed  and  governed  according  to  their  several 
estates  and  interests. 

41.  It  was  held  in  a  modem  case,  that  where  a 
fine  was  levied  by  a  tenant  for  life,  remainder-man 
in  tail,  and  reversioner  in  fee  ;  a  declaration  of  uses 
by  the  tenant  fdt  life,  and  the  remainder-man  in  tail, 
did  not  bind  the  reversioner. 

4@.  It  was  resolved  in  Samme's  case,  13  Rep.  55., 
that  upon  a  release  which  creates  an  estate,  a  use 
may  be  limited ;  but  that  upon  a  release  or  confirma- 
tion, which  enures  by  way  of  milter  le  droits  no  use 
can  be  limited.  It  follows,  that  a  use  may  be  de^ 
clared  on  a  lease  and  release  in  fee  ;  for  in  that  case^ 
tJbe  release  created  a  freehold  estate  :  audit  has  been 
the  cons^iint  practice  for  the  last  century  to  make  all 
settlements  by  a  bargain  and  sale  for  a  year,  with  a 
release  in  fee  to  trustees,  and  to  declare  the  .uses 
upon  that  conveyance  ;  in  which-  case  the  uses  arise 
out  of  the  seisin  of  the  releasees,  and  are  usually  de- 
clared in  the  same  deed. 

43.  It  should  however  be  observed,  that  no  person 
can  declare  uses  on  a  lease  and  release,  who  is  not 
capable  of  transferring  lands  by  that  mode  of  con* 
veyance.  Therefore,  a  declaration  of  the  uses  of  a 
release  by  an  infant,  a  married  woman,  an  idiot  or 
lunatic,  would  be  void ;  because  an  averment  of  these 
disabilities  might  be  made. 

44,  In  the  case  of  a  lease  and  release  to  uses,  the 
seisin  is  in  the  releasee,  without  any  agreement  or 
assent  on  his  part,  and  will  serve  the  uses  declared 
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cm  the  release :  nor  will  a  subsequent  disagreement 
by  the  releasee,  defeat  the  uses  declared  in  the 
release. 

45.  Thus  it  is  said  in  Roll's  Ab.  to  have  been  re*  yol.  2.  787. 
solved,  that  if  a  man  seised  of  lands  in  fee,  with  in-  ^"^<>o'« 
tent  to  convey  to  B.  in  fee,  for  money,  demises,  Giib.'uses» 
grants,  bargains,  and  sells  it  to  A.  for  years,  and  3^  ^^' 
after  releases  in  fee  to  A.  to  the  use  of  B.  in  fee ; 
this  release  is  good  before  any  agreement  of  A.  to 
have  it  as  a  bargain  and  sale.    And  if  A.  after  elects 
to  have  it  as  a  lease  at  common  law,  yet  he  shall  not 
devest  the  estate  of  B.  thereby*    For,  prima  Jade  by 
the  intent  of  the  lesdcMr^  A.  being  only  named  as  ^ 
means  of  conveyance  for  the  settlement  of  the  land 
to  B.,  was  possc^d  as  a  bargainee ;  and  when  the 
release  has  settled  the  estate  in  B.,  A.  cannot,  by 
election,  make  it  void. 
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Section  1. 


Common 
Law  Powers. 


POWERS  or  authorities  by  which  one  person  en- 
abled  another  to  do  an  act  for  him,  were  weB 
known  to  the  common  law ;  and  were  divided  into 
two  sorts ;  naked  powers,  or  bare  authorities ;  and 
powers  coupled  with   an  interest.    Thus  Littleton 
i  169.  says,  a  man  may  devise  that  his  executors  shall  sell 

his  land,  in  which  case,  the  power  is  a  naked  one. 
1  Inst.  113  a.  And  Lord  Coke,  in  his  Comment,  observes,  that  if  a 
man  devises  lands  to  his  executors,  to  be  sold ;  this 
is  a  power  coupled  with  an  interest. 

€.  There  is  a  material  difference,  in  common  law 
powers,  between  a  naked  power  or  bare  authorityi 
and  a  power  coupled  with  an  interest.  In  the  case 
of  a  naked  power,  if  it  is  exceeded  in  the  act  done, 
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jt  is  entirely  void.     But  in  that  of  a  power  coupled 

with  an  interest,*  it  is  good  for  so  much  as  is  within  J«nk.  205. 

the  ^wer,  and  void  for  the  rest-only. 

3.  With    respect   to   powers    derived    from  the  Powen  de- 
doctrine  of  uses,  it  has  been  stated  in  a  former  title,  ^^  ^'®™ 
that  powers  of  revocation  and  appointment  may  be  Tit.  n.c.4. 
inserted  in  conveyances  which  owe  their  eflfect  to  the  ^  ' 
statute  of  uses;  and.  that  when  executed,  the  uses 
originally  declared  cease,  and  new  uses  immediately 

arise  to  the  persons  named  in  the  appointment,  to 
which  uses  the  statute  transfers  the  legal  estate  and 
possession. 

4.  Powers  being  found  to  be  much  more  convenient 
than  conditions,  were  generally  inuroduced  into  family 
settlemeats.  And  although  Sh  eral  o£  these  powers 
are  not  usually  called  powers  of  revocation,  such  as 
powers  of  jointuring,  leasing,  and  charging  settled 
estates  with  the  payment  of  money,  yet  all  these  are 
in  &ct  powen  of  revocation ;  for  they  operate  as 
iBvocations,  pro  ttmia,  of  the  preceding  estates. 

5.  Powers  of  revocation  and  appointment  may  be  l^owen  rt- 
reserved,  either  tq  the  otifpnal  owners  of  the  land^  jj^ 

or  to  strangers;  irom  whence  arises  the  gen.eral 
dtvMon  of  powers,  into  those  which  relate  to  the 
land,  ,and  those  which  are  collateral  to  it.  Powers 
relating  to  the  land  are  those  which  are  given  to 
some  perscm  having  an  estate  or  interest  in  the  land 
over  whidti  they  are  to  be  exercised.  These  are 
again  subdivided  into  powers  appendant  and  in 
gross. 

6.  A  power  appendant  is  where  a  person  has  an  Appendant, 
estate  in  land,  with  a  power  of  revocation  and  ap*' 
poixttment,  ibt  execution  of  which  falls  within  the  Hard.  R. 
compass  of  has  estate :  as  where  a  tenant  for  life  has 

a  power  of  making  leases  in  possession. 
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Clere's  Case,       ?•  I^ ^  person  limits  his  estate  to  such  uses  as  he  shall 
6  R«p.  17  b..  appoint  by  his  will,  and  in  the  mean  time  to  the  use 

of  himself  and  his  heirs ;  the  settlor  has  a  qualified-fee, 
and  apower  of  appointment  appendant  to  his  estate. 
Goodiil  y.  8.  In  a  modem  case,  the  Court  of  Common  Reas 

f  bSTpuI.  "^^  ^^  opinion,  that  a  power  of  appoin6nent  annexed 
192.  to  an  estate  in  fee  simple  was  void,  as  being  incon- 

1  Ves.  Jun.     sistent  with  the  estate.     Lord  Eldon  has  denied  this 
10—254.      doctrine,  and  said,  it  had  been  long  settled  that.a 

person  might  reserve  to  himself  a  power  of  limiting 
an  estate  by  an  appointment,  taking  at  the  same  time 
to  himself  the  whole  interest  in  the  fee,  over  which 
the  power  was  to  be  exercised. 
MSS.  of  g.  In  an  opinion  Vf  Mr.  Feame's,  he  says,  the  re- 

servation of  a  power  of  appointment  of  an  use,  is  not 
rendered  void  by  a  subsequent  limitation  of  the  fee 
to  the  same  person.  It  was  a  mistake  to  suppose 
that  a  limitation  of  the  fee  comprehended  every 
power  of  appointment  whatever.  For  a  person  seised 
in  fee  could  not,  by  a  mere  instrument  in  writiiigi 
pass  t^e  fee  to,  or  make  it  vest  in  another,  but  a 
'  proper  form  and  mode  of  conveyance  was  requisite ; 
whereas  under  a  power  of  limiting  the  use,,  a  person 
nia^y»  hy  such  instrument  only,  vest  the  fee  in  another, 
without  any  of  the  usual  ceremonies  requisite  to  a 
conveyance  of  lands.     ^  ' 

Or  ill  gross.        iQ.  A  power  in  gross  is,  where  a  person  has  an  estate 

in  the  land,  with  a  power  of  appointment,  the  execu- 
tion of  which  falls  out  of  the  compass  of  his  estate ; 
but  not  withstanding  is  annexed  in  privity  to  it,  and 
takes  effect  in  the  appointee,  out  of  an  interest  vested 
in  the  appointor. 

11.  Thus  where  a  tenant  for  life  has  a  power  of 
creating  an  estate,  to  commence  after  the  detennina-' 
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tion  of  his  own,  such  as  to  settle  a  jointure  on  his 

wife,  or  to  create  a  term  for  years,  to  comnrence  after  Edwards  v. 

his  death,  these  are  called  powers  in  gross ;  because  4^^'  ^*"^* 

the  estate  of  the  person  to  whom  they  are  given, 

will  not  be  afiected  by  the  execution  of  them. 

12.  Powers  collateral  are  those  which  are  given  to  Powers  col- 
mere  strangers,  who  have  no  interest  in  the  land :  2lod!^  ^  * 
thus. where  powers  of  sale  and  exchange  are  given  to 
trustees,  in  a  marriage  settlement ;  they  are  said  to  be 
collateral  to  the  land. 

IS.  A  power  relating  to  the  land,  being  part  of  the  Owp.  u. 
old  dominion,  is  favourably  expounded;  whereas  a 
power  collateral  to  the  land  is  considered  as  a  bare 
authority,  and  therefore  construed  strictly. 

14.  Common  law  powers,  or  authorities,  may  be  1°  what . 
inserted  in  every  kind  of  deed ;  but  powers  derived  g^^cd*  *°" 
finom  the  doctrine  of  uses  can  only  be  inserted  in 

deeds  deriving  their  effect  from  that  doctrine,  and 

operating  by  transmutation  of  possession,  that  is,  in 

declarations  of  uses  of  fines,  recoveries,  and  releases '; 

for  it  is  doubted  whether  powers  can  be  inserted  in 

deeds  of  bargain  and  sale,  or  covenants  to  stand  iiifrm,c.]5. 

seised. 

15.  In  the  creation  of  powers  there  is  no  necessity  By  wbst 
for  any  technical  words ;  as  it  will  be  sufficient  if  the      ^^ 
intention  of  the  person  who  creates  the  power  be 
clearly  manifested. 

16.  Thus   where   the  words — "  and  if  the  said  Snape  ?. 
A.  B.  shall  make  any  estate  in  fee  simple,  or  fee  tail,  Jro?L  Ab. 
then  the  use  shall  be,  ice  J*  were  inserted  in  a  deed,  262. 
^thout  mentioning  any  particular  lanas;   it  was  re- 
solved that  they  sfabuld  be  intended  of  the  lands 
comprised  in  the  deed ;  and  wer^  sufficient  to  create 

^  power.  « 
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Moo.  611.  17*  So  where  the  words  were— "It  shall  be  lawfb) 

for  B.  to  9lteTy  change,  &c.  any  use,  and  to  limit  new  ;'^ 
or  "  that  ^ter  altering,  changing,  &c.  said  use8»  the 
fine  shall  he  to  the  uses  newly  limited ;"  they  weve 
held  sufficient  to  create  a  powen 

Epis.  Oxon.        18.  A,  on  his  marriage  with  B.  conveyed  lands  to 

2  v^/sT/V  C^'  ^^  ^^™^*^  ^^^  himself"  for  life,  remainder  to  B.  far 

life,  remainder  to  the  heirs  of  their  two  bodies,  re- 
mainder to  A.  in  fee ;  with  a  proviso,  that  in  default 
of  issue  of  the  marriage,  C.  should  convey  to  such 
uses  as  the  survivor  s)iould  appoint.  A.  devised  the 
land  to  D.,  and  died  without  issue.  Lord  Keeper 
Wright  said,  that  Dyer's  scintilla  juris  remained  in 
C. ;  and  though  the  proviso  was  unakiliully  penned, 
yet  it  amounted  to  a  power  of  revoking,  and  limiting 
new  uses. 

Holt  v.Bur-       19*  A  man  made  a  settlement,  upon  the  marrisge 

PrS'  ill  Cha  ^^  ^  ^^  ^^  ^^^  "^•^  ^  wbich  there  waa  «  proviso, 
293.  that  if  B«  should  ha{^en  to  survive  her  husband,  not 

having  issue,  or  without  issue  of  their  two  bodies 
lawfully  begotten^  B..  to  have  power  to  sell  and  dit* 
pose  of  such  lands^  The  husband  died  leaving  tssoe. 
Some  years  after,  that  issue  died  without  issue,  sad 
then  the  wife  sold  the  lands.  A  bill  was  brought  by 
the  heir  of  the  husband^  to  have  the  deeds  from  ihe 
vendee,  as  not  coming  in  pursuant  to  the  power; 
and  it  was  insisted  for  him,  that  the  husband  leaving 
issue,  the  wife  did  not  survive  her  husband,  not 
having  issue^  or  without  issue  ;  and  therefore  ih^ 
power  never  took  effect  The  Lord  ChanceU<v  aiiu)> 
there  was  no  occasion  in  this  case  to  make  any  arti* 
ficial  construction  of  the  proviso,  for  that  tJie  words 
thereof  fell  in  naturally  with  the  mosning  of  tJie 
parties,  and  gave  her  a  power  to  sell,  when  the  iu^ 
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failed.    For  where  an  estate  is  made  to  a  man,  and 
the  heirs  of  his  body,  and  if  he  die  without  issue,  or 
without  heirs  of  his  body,  the  remainder  over,  this 
k  a  good  limitation,  whenever  the  issue  fails  ;  though 
in  that  case,  if  he  leaves  issue,  he  cannot  properly 
be  s^d  to  die  without  issue.    But  this  was  a  much 
stronger  case,  for  deatth  is  a  single  act,  and  to  be 
performed  but  once,  and  though  the  issue  dies  with  - 
out  issue,  a  year  after,  it  cannot  be  said  he  died 
without  issue,  because  he  actually  left  issue ;  and  yet 
A  Hmittttion  over  in  such  a  case  is  good :  but  her 
sorvrving  was  a  continuing  act,  and  she  survived  her 
litisbatid  as .  much  a  year  after  his  death,  as  she  did 
tile  first  moment ;  and  therefore,  if  the  issue  fails 
during  her  life,  she  actually  survives  without  issue^ 
ornot  halving  issue,  because  the  issue  fails  during  her 
survivorship,   which  continues   after  the  failure  of 
issue  :  and  this  was  the  plain  and  natural  meaning  of 
the  words,  and  agreed  with  the  intention  of  the 
parties ;  which  was  to  give  her  the  disposal  of  so 
mtich  lands,  in  case  the  issue  to  be  provided  for  by 
the  settlement  failed.     And  therefore  dismissed  the 
plaintiff's  bill. 

ao.  Where  a  person  has  a  power  to  charge  lands  Kilmarry 
with  a  sum  of  money,  he  may  also  charge  it  with  the  2  Salk!^38. 
payment  of  the  interest    For  the  intention  is,  that  Boycot  v. 
the  land  should  be  charged  with  the  principal  money,  1  Atk.  552. 
and  that  of  course  must  carry  interest,  otherwise  it  }f^  ^' 
could  not  be  raised.  2  Ves.  Jua, 

21;  Where  a  power  is  given  to  trustees  to  raise  a  ^^SJ^^  y, 
sum  of  money  out  of  the  rents  and  profits  of  lands,  Ashton, 
they  may  raise  it  by  sale  or  mortgage ;    especially  415' 
where  it  is  to  be  raised  by  a  cdkain  day,  and  the  Joy  ^'  <^>l- 
wmaX  profits  would  not  be  sufficient  to  raise  it,  on  ^  p/wms 
that  day.     But  where  the  wprds  are  to  raise  a'sum  *^- 
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of  money  out  of  the  annual  profits,  there  the  trustees 

cannot  sell  or  mortgage. 

^«^«  ^-  22.  Where  there  was  a  power  to  charge  lands  with 

1  P.  Wins,     portions  for  younger  children,  living  at  the  lather's 

^^'  death,  a  child,  in  ventre  matriSj  wasxonsidered  within 

the  power.  For  it  might  be  well  looked  upon,  in 
equity,  to  be  living  at  the  father's  death,  m  ventre 
matris. 

23.  With  respect  to  common  law  powers,  created 
by  devise,  they  will  be  discussed  in  Title  98.  Devise. 
A  Power  to  34^  Although  a  power  of  appointing  new  us^ 
piles  a  Power  implies  a  power  of  revoking  the  former  ones ;  because 
^tTcMtira  <rther¥Kse  the  power  of  appcmiting  new  uses  could 
Ward  V.  not  be  exercised ;  yet  a  power  of  revocation  alone^ 
1  Sid.  343.  ^^^^  ^^^  imply  a  power  of  appointing  new  uses. 
1  Cha.  Ca.         25.  This    doctrine    was    contradicted    by    Loid 

K.  Finch,  who  held,  that  if  A.  reserved  a  power  to 
revoke,  without  sajring  any  thing  of  limiting  new  uses, 
Anon.  1  Stnu  yet  he  might  limit  new  uses.    But  Sir  J.  Strange 

reports,  that  upon  a  trial  at  bar,  the  Court  of  King's 

Bench  was  of  opinion,  that  a  power  of  revocation 

alone,  did  not  enable  a  person  to  limit  new  uses; 

If,  upon  such  revocation,  the  person  revoking  became 

seised  in  fee,  he  might  dispose  of  the  lands  by  deed 

or  will ;  but  not  by  a  new  declaration  of  uses* 

But  includes       26.  A  power  of  appointment,  which  relates  to  the 

^eg^el^      land,  includes  a  right  to  appoint  either  absolutely, 

new  Power,    or  with  a  new  power  of  revocation  and  appointment 

xiatclier  v«  /»  • 

Cvrtis,  But  if  a  person  once  executes  a  power  of  revocatwm* 

2Freem.6l.  ^^^  makes  an  appointment  of  new  uses,  by  deed, 

over  the  whole  estate,   his  power  is  thereby  com* 

pletely  exhausted ;  unless  he  reserves  to  himself  a 

new  power  of  revo^tion  and  appointment. 

H«*^^*      s,      27.  Sampson  Hele,  being  seised  in  fee  of  the  lands 

1  /ib!E(^     in  question,  coriveyed  them  in  1684,  by  l^ase  and 

342, 
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lelease,  and  fine,  to  trustees ;  to  the  use  of  himself  Prec.  in  Cha. 
for  life,  remainder  to  the  use  of  his  son  for  life,  re-  4^5'    , 

"nnted 

mainder  over.     In  the  release  there  was  a  power  Cases,  Dom. 
,  given  to  Sampson  Hele,  to  revoke  the  uses  contained    '^*  *"'^' 
therein,  and  to  limit  other  uses ;  and  also  to  revoke 
or  alter  such,  new  limitations,  and  to  declare  other 
uses.     Sampson  Hele  did  accordingly,  by  deed  poll, 
jn  1687>  reciting  his  power,  revoke  the  uses  limited 
in  the  release  of  1684,  and  appointed  new  uses :  and 
by  an  iAdenture  in  1704,  between  him  and  trustees^ 
reciting  the  release  of  1684,  and  the  power  of  revo- 
cation therein,  and  also  the  deed  poll  of  I687,  by 
i^ch  he  had  revoked  the  first  uses,  and  limited  new 
oaes;  did,   according  to  the  power  and  authority 
to  him  by  the  said  recited  indenture  reserved,  and 
the  proviso  therein  specified,  revoke  the  uses  limited 
by  the  deed  poll,  and  by  virtue  of  ttie  said  power 
appointed  new  ones.     The   question  was,  whether 
the  deed  poll  of  1687)  and  the  uses  thereby  limited, 
were  well  revoked  by  the  indenture  of  1704.    The 
Lord  Chancellor  declared,  that  this  was  a  new  case : 
that  lie  did  not  find  any  authority  to  warrant  such  a    / 
revocation ;  nor  was  there  an  instance,  in  any  of  the 
authorities  which  were  insisted  on,  of  any  such  power 
of  revocation.     But  referred  it  to  the  Judges  of  the 
Court  of  King's  Bench,  for  their  opinion ;  whether    . . 
the  uses  limited  by  the  deed  poll  of  1687»  were  well 
revoked  by  the  indenture  of  1704,  by  virtue  of  the 
power  of  revocation  contained  in  the  indenture  of  1 684. 
The  Judges  of  ^e  Court  of  King's  Bench  certified 
their  unanimous  opinion  to  be — **  That  the  power 
of  revocation  in  the  indenture  of  1684,  was  fully 
executed  by  the  deed  poll  of  1687 ;  and  that  the 
farther  power  in  the  indenture  of  1684,  to  revoke 
^y  uew  appointment  of  uses,  was  void  in  its  crea-- 
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tion,  as  to  such  usee  as  should  afterwards  be  Aslj 
limited,  unless  a  power  of  revocation  skould  be  again 
expressly  reserved,  which  was  not  in  this  case  ;  and 
consequently,  that  the  uses  liauited  by  the  deed  poll 
of  1687,  were  not  revoked  or  annulled  by  the  inden« 
ture  of  1704/'  The  Lord  Chancellor  concurrad  in 
this  opinion,  and  decreed  ^u^condingly.  Hie  decree 
was  affirmed  in  the  House  oi  Lords. 

38.  Where  the  power  iscoHateral  to  the  land,  the 
person  to  whom  it  is  given  cannot,  upon  the  execu- 
tion of  it,  reserve  to  himself  a  new  power  rf  revo* 
cation. 

29.  Sir  Geoige  Crook  having  three  daughters,  de« 
dared  by  his  will,  that  his  lands  should  descend  aifd 
go  amongst  his  daughters,  in  such  shares  and  propor^ 
tions  as  his  wife  should  by  deed  direct  and  af^point 
Tlie  wife  made  an  appointment  in  pursuance  <^  ^ 
power,  in  which  she  reserved  to  hersdf  a  power  ii 
revocation.  The  Court  said,  that  as  to  the  power  of 
revocation,  the  case  might  be  eased  of  that,  for  k 
was  only  an  authority  in  tiie  wife ;  and  that  being 
once  executed,  i^e  could  not  reserve  such  power  to 
herself. 

30.  By  the  common  law,  powers  and  autboritiei( 
may  be  given  to  persons  who  are  in  other  cases  in* 
capable  of  disposing  of  lands,  on  account  of  particultf 
incapacities  and  disabilities.  For  the  execution  of  a 
naked  power  or  authority  cannot  be  attended  witk' 
any  prejudice  to  the  persons  labouring  under  sucfc 
incapacities ;  or  to  those  for  whose  benefit  the  autho- 
rity  h  exercised. 

31.  Thus  an  infant  is  capable  of  executing  a  bait 
Hollingsbead  authority.  And  Lord  K.  Wright  held,  that  a  cove^ 
hcS  dt©d"  '^^^  entered  into  by  an  infant  on  his  marriage,  was 
2  P.  Wms.     a  good  execution  of  a  power.    It  is  however  ito# 
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settled,  that  where  a  power  is  given  to  an  infant,  re- 
lating to  his  own  estate,  it  must  be  inserted  in  the 
deed,  that  he  may  execute  it  during  his  infancy  \ 
otherwise  he  cannot  execute  such  power. 

32.  A  person  devised  all  his  real  estate  to  tnistees»  Hearie  t. 
in  trust  to  apply  the  rents  and  profits  thereof  for  the  ]^S3.  R^pJ 
sole  and  separate  use  of  his  daughter  Maiy,  the  wife  3Atk.  695* 
of  W.  W.,  (whom  she  had  married  ¥nthout  her  fitther's 
consent,  and  who  was  since  become  a  bankrupt,) 
during  her  life,  to  be  at  her  own  disposal,  and  not 
subject  to  the  control  of  her  husband.  And  upon 
farther  trust,  that  they  should  permit  his  siud  daugh- 
ter, by  anv  deed  or  writing  to  be  by  her  duly  exe- 
cuted in  dhe  presence  of  three  credible  witnesses,  to 
give,  devise,  and  bequeath  all  his  freehold,  copyhold, 
and  leasehold  estates,  to  such  person  or  persons  as 
his  daughter  should  think  fit ;  she  having  a  particular 
r^rd  to  his  poor  relations.  Mary,  the  daughter, 
living  separately  from  her  husband,  and  having  one 
child  by  him,  did,  when  of  the  age  of  nineteen,  in 
puisuance  of  the  power  given  her  by  her  father,  by 
will,  devise  all  her  real  and  pertonal  estate  to  her 
executors,  upon  trust  for  her  child,  and  her  other  ' 
relations.  The  question  was,  whether  this  power,  de- 
rived to  Mary  under  her  father's  will,  was  well  exe- 
cuted by  her  during  her  infiuicy  ? 

Lord  Hardwicke. — ^Hhis  is  a  question  of  great  con- 
sequence, and  never  determined  before.  And  as  1 
osn  find  no  precedent  that  a  power  of  this  sort,  de- 
rived under  a  will,  can  be  executed  by  an  infimt,  I 
am  unwilling  to  make  one.  There  are  cases  indeed, 
whore  infants  may  execute  powers,  but  there .  they 
are  mere  instruments,  and  no  interest  passed  from 
them ;  as  is  said,  1  Inst.  52  a.,  that  infants  may  be  at- 
tmiies  to  give  seisin.     Though  in  fo.  1S8  a.  it  ap- 
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pears  by  a  quotation  from  the  Mirroi",  that  by  the 
old  law  they  could  not  be  attomies;  nor  (fo.  158  a.) 
even  summoners.  But  powers  like  the  present  are 
of  a  very  different  nature,  being  introduced  since  the 
Statute  of  uses,  and  coming  in  the  place  of  condi- 
tions, before  that  statute.  Hence  it  is  that  conditions 
and  powers  are  often  compared.  Now  conditions 
could  be  executed  by  infants ;  but  that  was  only 
where  it  wd;s  for  their  benefit.  So  an  infant  may 
vide  Tit.  21.  present  to  a  church  ;  but  that  is  very  different  from 
ch.  2.  J  24.     ^  pcx^er  of  this  sort,  for  it  may  be  done  by  a  child  of  a 

month  old,  because  he  is  under  the  inspection  of 
his  guardian,  and  the  bishop  is  judge  of  the  suffi- 
ciency of  the  person  presented.  But  it  cannot  be 
pretended  that  such  a  power,  as  the  present,  could 
be  executed  by  a  child  of  one  month  old.  An  in- 
fant's declaration  of  the  use  of  a  fine  is  good  also, 
wliile  the  fine  stands  unreversed  for  infancy,  because 
both  make  but  one  conveyance,  and  the  law  gives 
credit  to  the  judge  who  took  the  fine.  The  custom 
of  gavelkind  that  an  infant  may  make  a  feoffinent  Hi 
fifteen,  is  very  different ;  and  bears  no  resemblance 
to  the  present  case.  Particular  customs  being  ki 
locif  and  the  same  as  if  an  act  of  parliament  was 
made  for  that  purpose.  In  Lord  Buckhurst^s  casei 
Moor  512.  it  is  said  arguendo  by  him  as  counsel,  that 
where  an  infant  may  by  custom  make  a  feofiment  at 
15,  if  he  makes  a  feoffment  to  the  use  of  his  wiU; 
such  will,  though  void  as  a  will,  on  account '  of  his 
infancy,  is  still  a  good  declaration  of  u^s/  This 
looks  as  if  an  infant  could  execute' such  a  pow^r'  as 
that  in  question  ;  but  he  cites  no  authority  for  what 
he  says,  nor  can  I  find  any  to  that  purpose,  but  rather 
the  contrary.  Bro.  Custom,  50.  said  there,  that 
thou^/i  an  infant' may  make  a  feoffnbent  of  gavelkind 
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lands  at  15,  yet  he. cannot  devise  them,  for  the  -cus- 
torn  shall  be  taken,  strictly.    And  2  Roll.  Ab.  779. 
that  if  an  infant  make  a  feoffinent  of  gavelkind  lands,- 
warranted  by  the  custom, :  to  the  use  of  himself,  and 
aflernrards  devises  the  use,  this  is  void,  if  not  war- 
ranted by  the  custom ;  which  last  is  almost  a  contra- 
diction of  what  is  said  by  Moor.    In  the  case  of  feme 
coverts,  executions  of  powers  have  been  held  good. 
So  they  were  determined  to  be  in  Rich  v.  Beaumont  "*fr*»  I  '*^' 
by  Lord  King,  and  afterwards  by  the  House  of  Lords ; 
and  in  Lady  Travel's  case  also,  by  Lord  King   Thence 
it; was  inferred  they  should  also  be  good  in  case  of 
infants,  the  disability  of  feme  coverts  being,  as  was 
said,  rather  greater  than  that  of  infants.     But  I  think 
this  latter  disability  a  greater  one  in  the  eye  of  the 
law  ;  and.  so  is  Lord  Hobart  in  Moore  v.  Hussey,  in  Hob.  95* 
Viarg.  (which  marginal  notes  ar6  well  known  to  be  ^ 
Lord  Hobart's  owxi)»  who  says,  that  coverture  was 
not  at  common  law  so  far  protected  as  was  infanicy, 
and.  some  other  disabilities.     Upon  the  ground  laid 
down  there,  is  founded  the  separate  examination  of 
feme  coverts  upon  fines,  which  i9  otherwise  in  case  of^ 
iniancy  ^  for  the  feme  covert  has  no  less  judgement^ 
asXord  Hobart  says,  than  if  discovert. .  So  in  1  Inst. 
246.  it  was  held,  that  a  feme  sole  being  disseised,  and 
afterwards  taking  husband,  and  dinring  the  coverture 
atdesceot  jcast,  her  entry  is  thereby  .taken  away,  after 
her  husband's  death  ;  but  otherwise  if  she  was  within 
age  at  the  time  of  her  taking  husband ;  for  that  no 
foUy  cAn  be  imputed  ^to  her,  she  being  an  'infant  at 
the. time  jof  her  ^marriage.     And  in  lOCo.  43  a.  it  is 
held,  that  an  infant  is  totally  disabled  from .  convey* 
ing.  duripg  his  mjinonty  ^^and  there  a  difference  is 
taken  bet$^een  .recoveries  »4ifered  hy  husband  am) 
wife^  and  by  in&nts ;  ^t^t  in  the  first  case,  they  are 
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gdoA,  biit  hot  id  th«  dffi«n  It  triM  Miid«  that  h«tc 
thd  in&iH  ^M  of  the  age  df  19«  dad  the  Court  might 
judge  of  Bet  diteretidii ;  hut  that  tid«  let*  in  madx  too 
greitt  a  latitude,  nothing  being  mofe  vague  and  on* 
certain  thaa^  <h6  d^y«nt  abilitiM  of  people  at  the 
same  age.  Some  certain  age  niUM  be  fixed  bj  kw 
for  pr^umihg  discretion  j  and  fto  it  bumC  be  to  make 
godd  a  custom,  enabling  an  infant  to  dispose  j  as  i» 
Hob.  S25.     laid  dovn  in  Needier  V.  £p.  Winchester.    If  infimtt 

c6uld  ejt^cdt^  potrers  ovei*  their  states,  there  would 
bi  instances  of  leases  or  jointtifei  made,  by  them  ^ 
i/thettas  We  dafly  iee  appUcatldns  madt  At*  aets  of 
parliament,  ^haUing  them  tb^r^td.  I  citt  find  but 
one  case  of  a  p<m€t  executed  by  Ah  infailt«  that  ii 
Lord  Kilmuriy  V.  O^ry^  cHed  in  Evelyn  V.  Evelyn^ 
3  P.  Wtn^.  671.  It  wtts  in  lyi!^  as  appears  from  Hfyi 
ttegi^t^s  book.  Therewad  n  private  act  (rf'parlkiaeiXv 
H  WiU.  til.,  makitig  good  tii  acts  dotii  by  t<«fd  IQl. 
thurry,  during  hi^  iti&ncy ;  and  is  thtrtHSfH  by  no 
ttl^an^  ail  iuthoritf,  that  itil^nts  may  e^^Mute  Btidh  a 
p&if6t  is  this,  liiis  is  my  opiniMI  as  to  the  l^eneral 
qu^iition ;  but  &bi6  H  §dfhefbii^  ki  this  use  that 
ski  Attdhgihend  H,  frohi  thii  Wds  <»f  the  Willi  which 
ga  ih^dU^hout  t6  tiie  disftbilitf  Off  otntreHdre^  tuid 
MU  odie^,  iAA  ifU^y  thif^fofe,  that  had  he  meMt 
any  oth^,  h^  #btd4  hkV«  m^tittMd  it.  The  tertatn's 
plain  view  wa^  t6  H^tUft  Ms  fitttate  to  tiie  sepuste 
Us«  of  hiii  dtoghtef,  Wh6  vfiH  theh  a  liMog  yttoag 
Wom&tt,  not  ill  all  liMy  tb  dife,  and  it  Oiotet  ht 
pteitUtt^  h6  hitd  hdf  deaift  at  all  i&  view^  This  il 
k  pbWtt  cooplied  #ith  to  iftl6ftMi  afid  M^  ^Kffkreilt 
from  k  taikiia  aUthOti^.  Th6  dfnightU- had  ati  e^t- 
abte  iht^i^  itt  hisf  fbi*  Uife,  '^fiit  h  p«wer  of  giving 
ihd  ihfairittoce  to  Wh<Hh  shfe  plel^tid.  The  equitable 
reversion  i-eintufi^  iti  h^,  ^d  if  flOl  di)ipoM«l  of  by 
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to  be  a  ppwer  that  was  to  fee  e^epiit^^  over  Key  pwji 
joliexitaope* 

33^  A  jpaapisd  WQn^m  may,  witfeoyt  b^r  hiJ3l>j»i4,  Married 

.execute  a  n%ked  ^utbority ;  whether  giypja  b^pfgre,  or  ^^^^^^ 

after  hejr  coyeiitiire  $  thov^  np  ^jpeipsial  wprctj^  be  used 

to  disgpeaae  with  the  .diadbijyity  of  ppyerturf .    Tl^fts  i  inst.  52  «. 

J^xd  CoJce  jays,  iS  cestui  qufi  im  \x9A  4evi»e.4  l^iat  tv 

wfe  iJioiild  pell  hi^  Iwt^  wad  xna^e  >er  e;!:gc»trix, 

an^  died,  m.^  9be  .tools:  wto^iher  jbwbwd ;  sb?  rn^t 

8bU  iije  ]k^  to  Jtier  bnab«n{J :  fpr  she  did  it  /n  gutfr 
droits  and  her  husband  should  .be  jtfi  by  the  devisor. 

34.  The  riilp  ^  the  same  where  both  an  interest 

wim  wthprity  pw3  to  the  vife  j  if  Ae  jtRthprity  fee 
cwWateral  to,  ^  dftes  npj  jfloy  Jfcpnj  the  interest. 
BeiQwse  theise  the  two  m:e  as  unppiw«cte^  » if  they  ^ 
were  vested  in  different  persons. 

35.  A  fteraan  flevve4  <Etn  an;puity  to  a  f^me  ^le  Gibbons  v. 

for  m^  with  ppwer  to  |p»pt  w  WWUity  ^  ^n^r  person  KnciHie. 
she  fAp?44  fl«pap.  !llip  wpmap^^fterwards  mw^d. 
It.wwfe^ld  tb^t  tbiis  foym  pprntinu^  W  Jher^  anfl 
n^  igiot  frwisfeiTed  fco  ihe  feusbwd*  .Fpr  by  feer 
nomipatipo  she  did  not  apjway^phso^  the  l^nds  by 
yiitue  of  .wy  injter^t  9/om$&om  Jbpr;  fent  under 
thp  |K>9ver  jthat  was  ^ven  to  her  fcr  Itiwt  pjwppse. 

36.  Where  lands  are  v^ysted  jfx  #  njajTriecJ  wpw%p,  w.  Jones, 
iffoa  cpuditipn  >to  ppnxey  thejoa  ts>  Ptfheii^  vshe  ipay 
cpiw¥y  th(^  4uring  the  ppvertwe,  to  »ve  the  con- 
dition. 

37.  J[f  ithe  ^gaJ  esta*^  ^n  l^^ds  I?  vested   ip  a 

laamed  (woui^^  in  tras^  for  another^  9f>m^  hold  tfeat 
stjieCKaopt  j)W3  it  to  the  jcfi^ui  jfue  trfjis^  unless  feer 
hfifihwd  jpi»|.  Thi9  wa^  .the  .cgnniaa  pf  Judge  Jqnes ;  Daniel  v, 
\^  W;feklo«ke  aAd  Doddridge  dissented^  and  held  ^^  j^^^^ 
tb«tthehu^]j^d'sjpuungwas«ptanyfli^  137. 
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llnst.  112  a.  than  in  the  other  cases.   Mr.  Hargrave  has  observ^cf, 

that  perhaps  Jones's  opinion  may  be  most  conformlibre 
to  strictly  legal  doctrine ;  and  his  thus  distinguishing 
a  trust  from  a  power,  and  a  condition,  may  be'ac- 
counted  for.  Trusts  are  properly  the  subjects  of 
consideration  for  the  courts  of  equity  only;  and 
though  in  them  the  legal  estate  is  made  subservient 
to  the  trust,  yet  the  courts  of  law  take  notice  of  trusts 
for  very  few  purposes,  nor  will  it  be  easy  to  find  an 
authority  for  departing  from  any  rule  about  the  eflect 
of  legal  conveyances,  merely  m  respect  of  their  being 
a  performance  of  trusts. 

38.  When  powers  of  revocation  and  appointment 

were  introduced  into  conveyances  to  uses,  the  judges 

reasoned  by  analogy  from  these  principles,  and  held 

that  coverture  did  not  ci'eate  an  incapacity  in  a  woman 

to  execute  a  power.  .         . 

Bayley  v.  SQ.  A  person  settled  lands  on   himself  for  life, 

Com.  Rep?*    remainder  to  his  wife  for  life,  remainder  to  the  issue 

^^4.  of  the  marriage ;  with  a  proviso  liiat  it  should  be  lawfid 

for  his  wife,  during  her  life,  to  demise  the  premise^ 

under  certain  Conditions.    After  the  husband^s  death, 

the  ]wife  married  again,  and  she  and  her  husband 

di^mised  the  lands  pursuant  to  the  power.    It  was 

held  in  the  Exchequer,  that  this  was  a  good  execution 

of  the  power,  notwithstanding  the  coverture :  for  the 

estate  of  the  lessee  was  not  derived  from  the  estate  of 

the  lessor,  but  arose  out  of  the  estate  of  the  feofiees 

or  releasees,  in  the  original  settlement.  ' 

IlichT«Beaa«      40.  In  'a  sub^quent  case  Lord  King  held,  that 

6Bro.Parl.     where  a  power  was  given  to  a  woman  to  dispose  of 

Ca.  152«        her  estate  by  will,  her  marriage  suspendedthe power. 

And  on  an  appeal  to  the  House  of  Lords,  a  case  was 
directed  to  be  made  for  the  opinion  of  the  Judges  of 
the  CouH  of'King*8  Bench;  but  it  does  not  i^pear 
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.  whether  any  fiirther  proceedings^  took,  place.  It  as 
hpwQver.  observable^  that  in  the  case  of  Hearle  ant«>  k  32. 
y.  Gi^eenbank,  Lord  Hardwicke,  says,  it  was  held  in 
this  case  that  a  married  woman  may  execute  a  power* 
41.  If  however  a  power  be  expressly  reserved  to 
a  woman,  to  be  executed  by  her»  being  sole ;  a  sub- 
sequent marriage  will  in  that  case  suspend  the  exe- 
cution, of  the  power. 

4£.  An  unmarried  womi^n  settled  hegr  estate  on  Antrim  v. 
herself  for  life,  remainder  over,  reserving  to  herself  a  iAb,Eq.34J. 
ppwer^.  being  sole,  to  make  leases  for  three  lives.   She 
afterwards,  married,  and  executed  the  power  jointly 
with  her  husband,    lliis^  execution  was  held  not  to 
he  pursuant  to  her  power :  for  by  the  marriage  she 
became  sut]gect,  to.  her  husband.  And  the  Lord  Keeper 
took  a  diversity  betweea  a  naked  power,  and  a  power 
that  flows  from  an  interest :  for  where  a  bare  power 
is  given  to  a  feme  by  will,  to  sell  lands,  although  she 
afterwards  marries,  she  may  sell  the  lands,  even  \p  ante,  §  33. 
her.  husband.  But  where  a  woman,  upon  a  settlement 
of  her  own^estate,  reserves  a  power,  which  flows  from 
an  interest,  that  power  ought  to  be  executed  by  the 
ifoman  whilst  sole :   an4  yet^  he  said  such  powers 
ou^t  to.be  taken  liberally,  though ,  formerly  they 
were  taken  strictly. 

49*  It  is  now  usually  inserted  in  the  deed  by  which 
the.power 'is  created,  that  a  woman  shall  be  enabled 
to. execute  it,  whether  she  be  sole  or  married;  in 
which  case  a  subsequent  marriage  will  not  disable  her 
fiom  executing  it.  . 

44.  Uie  prcrper  mode^of  creating  a  power  of  this 
kind,  is  )to  convey jthe  lands  to  trustees  in  trust  for 
%^fleparate  use  of^  the  ;woman,  remainder  to  the  use 
of:  such  persons  as  s]be  shall  by  deed  or  .will,  whether 
^.be  s(^  or  covert, appoint ,  But  though  no.suQli^ 

N4  ' 
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convejrmfiMi  be  made,  ^nd  articles  only  are  tXktm^A 

into,  previooB  to  a  marrkge,  by  iv^iich  it  is  agreed 

that  the  wife  afaali  have  a  ^wer  to  ^iq^oM  of  any 

estate  which  may  descend  to  her,  it  will  be  gidfejesat ; 

«id  a  court  c€  equity  wiU  support  the  executioa  of  a 

pO¥^r  so  given. 

Wright  V.  45^  By  articles  before  maniage,  tiie  int^ided  Ims- 

1  Bro.  Pari,    band  covenanted  that  he  would  execute  aUi  such 

Amb^«8      ^^^  ^^^  ifcmvcyaiices  a^   should  be  necessary  for 

vesting  any  estate  which  migbt  descend  to  his  wif^ 
in  sacfa  persons  as  his  wi&  niiould  name,  in  tn»t  ftr 
her  sole  and  separate  nse ;  and  to  be  subject  to  soch 
di^osition  as  she  iSioidd  make  thereof,  by  any  deed  or 
writing  under  her  hand  and  wal,  w  by  her  last  will  mA 
testament.  The  wife  became  enttded  to  a  tiustcMite 
in  some  lands,  which  she  devised  by  her  w^  It  was 
decreed  by  Lord  Northington  that  tbe  powier  was 
well  created,  and  that  the  wiU  of  the  wtfe  wns  a  geed 
execution  of  it« 

On  an  appeal  to  the  House  of  Lords,  it  was  coar 
tended  on  the  part  of  the  appelknt,  that  the  prqier 
a»td  only  methods  of  ffnabKng  a  ftme  oovert  todiqpMi 
of  her  inheritance  by  deed  or  vn%  operating  at  an 
appoinrtmefnt,  weipe,  ehher  by  a  conaveyance  to  uso  or 
trusts  before  marriage,  reserving  such  a  power ;  « 
else  by  fine  levied  by  the  husbsmd  «id  wife  irifter  the 
marriage,  with  a  deed  to  lead  the  ^nes  of  it,  wserviBg 
sudi  a  power  to  her,  over  <3ie  inheritatice  vested  ii 
the  cogni2^ees :  but  imless  one  ^'  these  methods  w» 
taken,  her  will  of  real  estates  would  te  v«id,  as  an 
instrument  of  conveyance,  and  oouid  not  bind  her 
heins.  M arrisige  articles  beii^  enbemd  alto  fiv  a 
vabable  consideration,  woM  bted  the \i\ubamAioio 
all  preper  acts  fbr  emtblng  his  wife  «d  midbe  an 
eflbctual  di^iOMition  of  her  md^state^  voMritiiitaDdjBg 
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her  Q^^ectwe-}  but  when  duwe  acts  had  aot  beea 
done,  the  heim  ef  the  wife  would  be  ei^tled  ta  take 
adraAti^afall  defects  ill  the  wilit  or  tntbe  capacity 
of  tibe  teetatnx  ;|ust  aa  thejr  wiHildhave  been  entitled 
to  dawi  hy  desoent,  in  caae^  after  a  power  duly  re- 
aenred  io  her  over  a  uac^  cr  « truat,  she  had  not 
thmigilM:  fit  to  make  any  appointment  in  execution  of 
the  power. 

On  the  otheraide  it  was  argued,  in  support  of  the 
power,  fihat  the   legal  estate  waa  outstaodiag  « 
trustees,  and  ther^bre  ao  fonnal  conrejAnoe  of  it 
was  1^  any  means  necessary,   as  audi  conveyance 
could  not  a£fect  the  1^^  ertate,  or  have  any  legal 
^peistioGu    It  could  Mnount  only  to  a  dioecticm  to  the 
trustees  to  becoaae  txustees  for  auch  persons,  iiitent8» 
and  i^orposej^  as  the  wifediould  by  deed  or  will  appoint; 
aad  aatiie  mlsreat  of  the  wife  was  <Nily  equiteUe,  the 
g^ftanJ  agieement  and  inteniion  of  &e  partiefl^  deaiiy 
aad  indubitably  expreased  in  tiie  articles,  were  as 
9trojiig«nd  binding  aa  aoi  equJteUe  conveyance,  and 
did  in  eflfect  amount  to  a  diaeetion  to  the  tnisteea  and 
tlttr.heflB,  to  «tandaeised  t^dieftfemiBes,  in  tnttA 
meh  penon  and  persons  as  ahe  ahould  af^oiBt,  and, 
in  the  mean  time  for  her  separate  uae^  exdosiae  of 
ho^  mtended  hnsband  ;  and  e^ecially  as  the  husbasni, 
by  the  aiticle^  jMHsoaUy  oovenanted  to  do  all  si^ 
oeasaiy  acts  to  «naUe  ins  wife  to  aaake  any  aaoh 
dsoposition  or  appomtment  <tf  hot  ertate   aa  nhe 
slmdd  think  fit,  eitber  by  tdood  «r  wail;  by  whsoh 
.  covenant  be  was  bound  in  e^puty  to^aU  neoeasaiTr 
acts  lor  ^authenticati^  or  otaUishing  any  ideed  <nr  Doev.su^le, 
^  wbich  ^he  ahenld  nako^  T3ut  deoree  was  2&  ^^^™  ^ 
iboed. 

4&  Wddi  retpect  to  the ipersona to  wdnoi  a|)pointi<  Whomaybe 
ra&m  n^  be  made,  all  those  who  we  capable  'Of  AppoiDtees. 


186.  2V/feXXXIL    Deed.   CA.xiii.  §'47— 49. 

tdking  lands  hy  any  common  law  conveyance,  may 
1  last.  3  a.  bfe  appointees.  A  woman  may  also  take  by  an  ap- 
^'  ^*  pointment  from  her  husband ;  because  i^e  does  not 

take  immediately  from  him,  but  from  the  trustees. 
A  Power  does  48.  It  frequently  happens  tliat  estates  are  subject 
the^Srtf  **^^  P^^^  of  appointment,  in  the  first  taker,  with 
Remainders,  remainders  over,  in  default  of  such  appointment ; 
Tit.  16.C.  1.  upon  which  an  opinion  has  obtained,  in  some  in- 
Ren™343.      stances,  that  such  a  power  suspended  the  effect  of  the 

subsequent  limitations,  and  kept  them  in  contingency, 
instead  of  their  being  immediately  vested,  subject 
to  be  divested  by  a  subsequent  execution  of  the 
power.  But  this  doctrine  has  been  altered. 
Cimnincliam  '  49-  By  marriage  articles,  money  was  agreed  to  be 
V.  Moody^      laid  out  in  the  purchase  of  lands,  to  be  settled  to 

the  use  of  the  husband  for  life,  remainder  to  trustees 
during  his  life,  to  preserve  contingent  remainders; 
remainder  to  the  wife  for  life,  remainder  to  all  and 
ev^  the  children  of  the  marriage,  for  such  estates, 
and  in  such  proportions  as  the  husband  and  wife,  or 
the  survivor,  should  appoint ;  and  in  default  of  ap' 
pointment,  to  be  equally  divided  among  the  children ; 
if  more  than  one,  as  tenants  in  ccmimon,  wilh  cross 
'  remainders  ^  if  but  one  child,  then  to  such  one  in  tail ; 
and  in  default  of  issue,  to  the  husband,  his  heirs  and 
assigns  for  ,ever*  Upon  a  question,  whether  the  in- 
heritance in  the  lands  to  be  purchased  would  have 
vested  in  the  father,  it  was  contended  it  would  not, 
because  during  his  whole  life  the  inheritance,  sup- 
posing a  purchase  made,  would  have  been  in  abey- 
ance ;  for  as  he  might  have  limited  it  to  any  child,' 
in  fee,  and  the  limitation  over  in  default  of  appoint- 
ment would  then  have  been  out  of  the  question,  itA 
was  a  springing  use,  resting  in  suspence  during  his 
life. '  But  Lord  Hardwicke  held,   that  the  fiEUher 
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taking  an  estate  for  life,  by  the  same  settlement,  the 
inheritance  would  have  vested  in  him.     He  said,  that 
where  no  person  was  seen  or  known  in  whom  the 
inheritance  could  vest,  it  might  be  in  abeyance.   That 
the  fee's  being  in  abeyance,  had  in  some  cases  occa- 
sioned an  act  of  parliament  to  remedy  it,  but  there 
it  was  not  soj  nor  did  the  power  of  appointment 
make  any  alteration  therein ;  for  the  whole  eflect 
thereof  was,  that  the  fee,    which  was  vested^   was 
thereby  subject  to  be  divested,  if  the  whole  was 
appointed ;  or  if  part,  so  much  as  was  not  drawn  out 
of  the  inheritance,  still  remained  in  the  father,  as 
part  of  the  old  fee :  and  there  was  no  occasion  to  put 
the  inheritance  in  abeyance,  which  the  Court  never 
did  but    from  necessity;  and  would   so  mould  it, 
by  opening  the  estate,  as  in  Lewis  Bowles's  case,  and  Tit.  I6.  c.  i- 
in  several  others,  as  best  to  answer  the  purposes  of  *^'*   - 
the  limitations ;   but  if  the  appointment  was  not 
made,  it  remained  undiiMurbed. 

50.  Mr  Feame  has  observed,  that  this  was  not  a  Cont.  Rem. 
case  in  which  the  estate  was  origmaUy  the  father's,  ^^• 
or  vested  in  him  at  all,  before  the  settlement :  where 
the  limitation  of  the  fee  to  him,  being  the  reversion, 
and  part  of  his  oJd  estate,  would  have  remained  vested 
in  him,  tfll  divested  by  the  vesting  of  a  contingent 
remainder.  But  it  was  the  case  of  money  to  be  laid 
oiit  in  lands,  where  the  father's  title  to  the  inherit- 
aace  was  to  originate  in  the  sam6  settlement  as  the 
limitations  to  the  chUdren  ;  and  by  whjch,  as  Lord 
Hatdwicke  observed,  as  the  father  took  also  an  estate 
ftr  life.  Hie  inheritance,  according  to  the  ordinary 
niles,  vested  in  him.  But  the  general  doctrine  has 
l^n  confirmed  in  the  fdNowinfir  c^. 
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Doe  V.  Mar-       51.  By  maiT^ge  aettlement,  lands  wje»  JUxolted  ti 

Rel>f  39?™    ^  ^^  ^^  ^^  iotaaded  wi&  Mid  bar  liejxe^  t3l  tbc 

marriage ;  afterwardB  to  her  iMspaiiate  we  fojr  her  ]lj6^ 
remainder  to  her  hjupbaod  for  lj£ef  ireinaindej  to  all 
the  childxen  of  the  manjaiget  ox  such  of  tbeoau  fiv 
auch  estates,  and  in  su^h  sWeSt  as  ihe  h^sbaT»d  and 
wifi^  or  the  survivor,  should  by  deed  appojxit ;  and 
&>r  want  of  such  appointmeul;,  then  to  the  uae  of  aU 
4md  every  the  child  ior  chMdren  ^q/^f^y*    Upon  a 
/guestioa,  whethw  the  remataders  to  the  chi}dx¥0 
were  vested  or  cpntii^eDty  it  was  pootended  that  Jtb^ 
power  of  appointment  previented  their  vesitin^  by 
absorbing  the  whole  £ee« 

Lord  Kenyoa  after  observing,  that  the  judgemeitf 

must  depeod  on  the  authorities  cited*  of  whiph  the 

Tit.  1&.C.  6.  (three   leading  ones    were  JLeonard   Lovie'iS  caae^ 

^te,  (49.     Wa]^olev.Ixu:dCan»^ay,iBacnad.  Rep.  in  Chan*  1^3> 

and  Cunningham  v.  Moody,  a^d  noticing  the  ofipkM 
in  the  two  last,  said  he  ^as  .h»ppy  to  ;find  that  in  the 
last  of  tJtiese  cases,  where  Lord  Ha^dwjcke  had  an 
opportunity  of  renconsidenng  this  .question  mpins^/i 
and  at  a  time  of  li&  wk^  his  judgement  «S3  mci^ 
mature,  he  determined  dii9fe£ently  fitom  .the  ^fWWS) 
held  in  the  two  fonner.    He  .could  not  find  any  sub* 
stantial  distinction  between  that  .case,  and  »the  pria*- 
qpal  one*    That  the  iimitations  to  the  ichildqen  ms» 
first  subject  toa  power  of  sppoiotment  to  t^Ne  cfaiMiW^ 
&C.  and  whether  the  limitations  preceded  ^r  Solkm^ 
the  power  of  appointment,  made  no  dofferenoe.    Thut 
the  opinion  of  Ix>rd  Haidwioke,  intbeJatter  43as&  ^vss 
peculiarly  deserviz\g  of  attention ,;  becauae,  ndnen  jd 
was  discussed,  thefgimer  one,  of  lii^^alpole^:.  ConMSjiri 
where  he  had  iutimated  .«  different  .^piwAq,  *«§! 
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pressed  upon  him  ;  and  because  he  decided  the  last 

case  at  a  time  when  he  had  the  assistance  of  some  of 

the  most  eminent  lawyers,  that  ever  attended  the  bar 

of  that  Court.  Lord  Kenyon  therefore  thought,  that 

on  the  authority  of  that  cade,  the  remainders  to  the  'Doe  ▼.  Dor-  \ 

children  were  vested,  subject  to  be  divested  by  the  ^^^'  \Js^^^ 

execution  of  the  power,  and  judgement  was  given 

accordingly. 
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Section  1. 

O  OON  after  the  statute  of  uses»  the  practice  o{ 
^  limiting  estates  in  strict  settlement  became  fre*- 
quent;  but  as  estates  for  life  are  not  subject  to 
dower,  a  power  was  usiuaUy  given  to  tenants  for  life, 
of  appointing  an  estate  to  any  woman  whom  they 
should  marry,  for  their  lives,  by  way  of  jointure, 
^hich  is  now  universally  practised. 

2.  As  a  rent-charge  is  a  much  more  convenient 
species  of  property  than  an  estate  in  land,  it  is  now 
the  usual  practice  to  give  tenants  for  life,  a  power  of 
appointing  a  rent-charge,  not  exceeding^ a  certain 
sum,  by  way  of  jointure :  and  where  the  power  is  to 
appoint  all  or  any  part  of  the  lands,  the  usual  way  is  to 
appoint  certain  lands  to  the  wife,  with  a  proviso,,  that 
in  case  the  person  in  remainder  shall  pay  to  the  wife 
a  certain  yearly  sum,  out  of  the  rents,  as  a  jointure, 
then  that  he  may  retain  the  possession  of  the  estate. 

3.  In  powers  of  this  kind,  the  common  phrase  is, 
that  it  shall^  be  lawful  for  the  tenant  for  life  to 
appoint  any  part  of  the  lands,  comprised  in  the  settle- 
ment, to  his  wife,  as  a  jointure,  not  exceeding  the 


Title  XXXII.   Deed,   Ch.  xiv.  S  3,  4.  J  91 

#  - 

clear  yearly  value  of  a  certain  suml     And  where  an 
appointment  of  a  jointure  is  made  in  this  maimer,  * 
clear  of  all  taxes,  and  other  outgoings,  this  refers 
to   such  outgoings  and  taxes  as  are  in  being  at  the 
time   when  the  appointment  is  executed. 

4.    The  MarqmVof  Blandford,  having  a  power  to  BlandfonJ  w. 
appomt  a  jomture,  not  exceedmg  3,000/.  a  year,  rough, 
by  articles  previous  to  his  marriage,  covenanted  to  2  Atk.  542. 
settle  a  jointure  of  3,000/.  a  year  on  his  intended 
wife,  over  and  above  all  reprises.     A  settlement  was 
afterwards  executed,  by  a  deed  of  appointment  of 
certain  lands,  in  pursuance  of  the  power ;  in  which 
there  was  a  covenant,  that  the  lands  should  produce 
3,000  /•   per  dnrnim^   clear  of   all  reprises.     Lady 
Iffiandford  having  survived  the  Marquis,  brought  her 
bflr  in  Chancery,  to  have  the  lands  appointed  to  her 
for  jointure,  made  up  a  clear  3^000/.  a  year. 

Lord  Hardwicke  said — There  were  two  questions 
in  this  case.     First,  what  wa^  tiie  true  construction 
of  the  power.     And  secondly,  what  was  the  con- 
struction of  the  aiticles.    The  words  of  the  power 
were,  to  settle  upoii  any  woman  a  jointure  not  ex- 
ceeding 3,000/.  a  year,  without  any  deduction  or 
abatement,  for  any  taxes,  charges,  or  impositions^ 
imposed  or  to'  be  imposed,  parKamentary  or  other- 
wise. ^   He  thought  both  sides  were  mistaken  in  i}\fi 
construction  of  the  power.    For  the  plaintiff's  counsel 
cariy  it  too  far'in  eltending  it  to  a  clear  yearly  rent- 
charge  ;  and  have  insisted  upon  deducting  for  every 
Utde  sunr  hud  out  in'  manuring, '  or  any  way  relating 
to  the  land.    And,  on  the'  other  hand,  the  defendant's 
counsel  have  nazrowed  it  too  much,  by  insisting  that 
the  words  loaves  and '  impositions  ought  to  receive  a 
liinited  and  restrained  sense ;  and  mean  such  taxes 
as  ire  fixed,  and  certain  in  their  nature,  which  the 
Utax  is  not,  being  a  fluctuating  one/   He  thought 
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the  land-tax  clearly  within  the  power  ;  for  it  would 
be  vefy  strange  when  there  were  the  words*  mfosei 
or  to  he  imposed^  that  the  principal  and  most  con- 
siderable public  tax  could  be  intended  to  be  excluded* 
The  best  rule  was  to  construe  the  power  as  referrii^ 
to  such  taxes  as  were  in  being  at  the  time  the  articles 
were  executed.    The  jointure  was  not  to  exceed,  in 
the  idK)le,  the  annual  value  of'  SjMOk ;  and  in  his 
api^iehension  the    value  of  the    land  was  to   be 
estimated,  as  it  stood  at  the  time  of  the  execution  of 
the  power :  if  by  any  accident,  afl^  the  execution 
of  the  power,  there  should  have  been  an  excess, 
it  would  be  for  the  benefit  of  the  jdntress.    By 
parity  of  reascm,  if  tiiere  should  be  any  deficiency, 
by  inundation  or  casualties,  the  jcMstress  must  at* 
quiesce  under  it    To  construe  it  otherwise,  wouU 
make  these  powers  executory.    Upon  the  first  ^es- 
tion»    th^^fore,   tiie  meaSnu^  of  the  charges  the 
jointured  estate  was  to  be  freed  from,  must  be  taken 
from  the  valuation  at  the  time  of  the  execution  of 
the  power,  and  of  such  chaiges  as  were  tiien  in 
being. 

As  to  the  second  question,  respecting  the  con- 
struction of  the  articles,  there  was  a  great  inacuracy 
in  not  pursuing  the  power,  nay,  even  the  articles  and 
the  settlement  had  not  so  much  as  the  same  words^ 
but  diflfered  in  many  places,  and  yet  they  ought  both 
to  be  construed,  so  as  to  make  them  consistent ;  and 
by  this  means  he  should  have  some  reason  for  what 
he  said,  and  some  foundation  to  stand  upon*  On 
the  part  of  the  defendant,  an  advantage  had  been 
attempted  to  be  taken  from  the  expression,  that  the 
jointure  should  be  dear  of  reprises.  Now  the  word 
rtprises  was  of  a  very  uncertain  signification,  and 
ought  to  be  construed  ^ecur^km  sutgectam  malerianL 
Tht  attieles  began  willi  a  redtal  of  the  power>  ^ 
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the  intended  marriage,  and  the  meaning  of  thk  in- 
accurate  drawer  under  the  word  reprises,  was  to  take 
in  taxes,  charges,  or  incumbrances,  imposed  or  to  be 
imposed,  parliamentary  or  otherwise,  according  to  the 
subject-matter,  and  pursuant  to  the  power  to  which 
it  referred.  Nothing  was  clearer  than  that  the  marquis 
intended  to  settle  3,000  L  per  asnnum^  free  from  att  taxes 
whatsoever ;  and  if  the  construction  of  the  articles 
should  be  doubtful,  from  the  uncertain  signification 
of  the  word  reprises,  yet  taxes,  inserted  in  the  settle- 
ment, might  explain  the  meaning.   And  this  way  of 
reasoning  would  hold  better  in  a  court  of  equity,  be- 
cause articles  were  there  considered  as  minutes  only ; 
and  the  settlement  might  afterwards  explain  more  at 
large  the  meaning  of  the  same  parties.     He  there- 
fore declared,  that  the  plaintiJ^  by  virtue  of  the  power 
under  the  duke's  will,  and  the  marriage  articles,  was 
entitled  to  such  a  jointure  out  of  the  trust  estate, 
subject  to  the  said  power,  as  at  the  time  of  the  exe- 
cution of  the  said  articles  was  of  the  yearly  value  of 
ifiOOL   free  from  all  incumbrances,   rent-chaiges, 
rents-seek,  fee-farms,  quit-rents,  annuities,  stipends 
to  ministers,   pensions,    and  procurations,   payable 
thereout ;  antd  also  free  from  all  parliamentary  taxes 
or  impositions  of  such  nature  and  kind  as  were  in 
being  at  the  time  of  executing  the  said  power,  and 
particularly  from  the  land  tax  then  in  being. 

S.  A '  case  of  the  same  kind  having  arisen  some  Tyrconnel  ▼• 
years  after.  Lord  Hardwicke  said,  the  question  was,  2  v**To2 
what  the  jointure  should  ^  be   clear  and  discharged  Amb.  237. 
from.    The  material  words  were,  not  exceeding  in 
the  clear  yearly  value.     What  was  the  meaning  of 
those  words,  and  to  what  time  to  be  applied  ?  The 
tiiqe  he  would  consider  first ;  as  to  which  he  was 
clearly  of  opinion  that  they  must  be  lands  of  this 
clear  yearlyvalue  at  the  time  of  making  the  jointure ; 
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mnd  that  therelwas  no  obligation  upon  the  remainder- 
man, or  lien  upon  the  estate  to  have  this  jointure  con- 
tinue to  be  of  a  clear  value,  during  the  continuance 
of  the  jointure  estate  j  and  that  was  alwfiys  the  rule 
in  the  execution  of  these  jpowers.    A  man  seised  in 
fee  might  covenant  that  it  should  always  continue  of 
such  a  value,  which  covenant  would  bind  his  assets, 
real  and  personal,  to  m^ke  it  ffood :  but  there  was 
^nothinjT  to  bind  the  estate,  except  what  was  laid 
down  in  Coventry  v.  Coventry  i  such  a  covenant  ss 
was  a  conveyance  in  equity.    And  of  that  opinicMi  he 
was  in  Lady  Blandford's  case,  where  it  was  very  mi- 
nutely  considered,  as  to  the  great  inconvenience  in  a 
<»>ntrary  doctrine :  that  these  powers  would  other- 
wise  be  executory  and  fluctuating :  that  none  would 
know  when  the  power  was  executed ;  and  that  new 
l^ills  must  be  brought  against  the  remainder-men, 
and  it  miM  be  executed  against  subse^ent  tenants 
for  life*.  Were  subseauent  jointresses  to  be  called 
upon  to  make  good  the  first  jointure?  that  could 
never  be  intended.    Therefore  it  was  the  time  df 
the  execution  ^  and  of  that  opinion  he  was  in  that 
case,  not  only  in  respect  of  the  execution  of  the 
power,  as  to  charges  on  the  estate,  but  in  respect  of 
the  quantum  of  the  land  tax ;  for  though  that  tai 
might  rise  afterwards,  the  qiianiim  of  the  jointure 
was  not  to  be  varied ;  and  a  defect  in  vakie  of  the 
jointure  was  not  to  be  considered,  because  of  an  addi- 
tion  made  to  the  land  tax  afterwards.     It  was  iuf« 
ficieut  that  the  Master  should  see  it  exonerated  from 
the  land  tax,  according  to  the  quantum  of  the  laxui 
tax  at  the  time  of  the  execution. 

•  •  •  V 

The  great  question  then  was,  fkom  what  charges^ 
impositions,,  or  outgoings,  this  estate  ought  to  be  dis- 
charged, at  the  time  of  maldng  the  jointure*  What 
it  was  to  be  discharged  dGrom,  depended  oa  the  con*: 
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Bthictidn  c€  those  words ;  not  txcteding^  kt.  For 
the  plaifititf*  it  WaS  insisted  that  it  must  be  dfear  of 
fevery  oulgtiitig;  d^ar  at  Ifea^t  ^M^i  that  jointiite 
of  Lady  BiAttdfohi's,  in  idiidh  tbse  th«  #otds  were, 
de&r  of  any  taie^  ^h&ir^e§,  bi*  iknj^tions ;  to  that 
ttei^e  Wi0  an  e±t)r6ds  dischai^  frotn  taies.  If  thfere 
h^d  fidti  by  viitae  of  the  Word  Charges,  he  coifld  ii6C 
h»ft  tiki&ti  it  to  be  fcteto  Of  tiU^  The  j^kintilT 
iiidjsted  thii  wtA  td  be  clear  of  tates ;  and  ST  it  wan 
Within  the  j^ower^  she  n^as  in  the  ti^t;  which 
brought  it  lo  the  construction  <ji  the  wctfdl  VLi 
wil  of  opinion  tii<^  general  wordb  Irere  not  to  be 
Extended  Ui  the  land  tax.  But  the  true  construe- 
tbh  was  the  rule  laid  down  in  Lady  bland^ord's  case^ 
i^here  he  held  thut  the  meaetut^  of  chai^ges  to  be 
deducted,  was  to  be  tftken,  as  thiiigs  dtockl  at  the 
Aejte  c£  ihe  execution  of  the  power ;  and  was  to  be 
iTeefi*<^  nil  charges  usttally  allowed  between  buyer 
Md  seller  of  estates,  and  HI  pftfliamentftry  inipt>- 
Mofhif  at  thit  time  i  but  that  was  becaulse  of  the 
words.  But  where  notiiing  but  the  wotd  clear  was 
U8ed>  it  was  a  right  rule  to  coAstnie  it  a»  it  would 
be  between  buyer  And  seller  of  estates.  Clear  inust 
not  mean  fill  oiuigoifigs,  like  a  rent-charge,  a^  losses 
bf  tenants  aiid  inafiagement,  tb  which  a  rent-charge 
is  not  lifltble«  Then  what  was  the  nde  to  go  by ; 
what  would  be  imderstood  betweien  buyet  and  sell^ ; 
s&  reprises  and  incumbrances,  and  all  extraordinaiy 
chaiges,  tmtisual,  and  hot  agreeable  to  the  custom  of 
the  countiy  i  and  then  the  land  tax  was  not  tb  be 
considere'dL  It  Wan  true  that  die  htA  taic  was  to  be 
eoMidered  as  a  biirthen ;  Imt  it  Wad  eontiiigent,  iii 
itsdf,  becaune  tlie  value  wan  contingent,  arid  there- 
f<iri^  that  was  a  reason  it  ought  to  be  taken  in,  but  it 
wis^ttot  in  between  buyer  and  seller.  Tithe  wa$ 
such'  an*  if  cnight  to  be  ftee  from ;  so  of  a  fee^fkrm 
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rent,  wkich  was  an  i&cuiabraiice  by  fnvate  title. 
Tbenias  to  the  poor  ratesand  chiurdi  levies ;  if  in  the 
country  where  the  lands  were^  th«  usual  course  of 
letting  estates  had  been  to  let  them  subject  to  these 
charges,  (as  it  was  in  the  western  copnties,)  he  should 
iiave  taiken  the  power  in  that  sense,  that  the  jomture 
should  be  charged  with  those  payments.    For  wl^en 
a  person  created  a  power  and  made  a  jointure,  as  a 
clear  Jointure  in  lands,  it  must  be  considered  as  huub 
of  a  clear  rent,  according  to  the  course  of  letting  io 
that  coantry ;  and  not  to  be  liable  to  extraordinaiy 
chaiges  by  contract.     It  was  proved  that  in  the 
country  where  the  lands   were,  it  was  unsual  to  let 
them   discharged  of  these  burthens;  but    in  tbii 
estate,  these  burthens  were  paid  by  the  landlord,  and 
the  rents  were  raised  to  the  tenant  in  proportm. 
If  then  the  father  thought  fit  to  let  the  estate  so  as 
to  increase  the  nominal  value  of  it,  and  gave  a  power 
to  make  a  jointure,  that  was  no  reason  to  burthen 
the  jointure  with  it,  but  as  the  usual  and  onfinairy 
method  was  of  letting  those  lands. 

It  was  decreed  that  Lady  S.  was  entitled  to  a 
jointure,  not  exceeding  the  clear  yeariy  value  of 
1000  /.  at  the  time  of  the  settlement  made :  clear  af 
incumbrances,  and  all  other  charges  whicb^  by  the 
course  and  usage  of  the  countiy  in  which  the  lands 
lay,  ought  to  be  borne  by  the  tenant ;  but  subject  to 
the  land  tax,  -and  all  other  outgoings  which,  accord* 
ing  to  the  course  of  the  country,  ought  to  be  borne 
by  the  landlord. 
Proportioned      6<  Powers  of  jointuring  are  sometimes  given  pro* 
tune  of  the     portioned  to  the  wife's  fortune  ;  and  if  in  a  caae  of 
^^^^'  this  kind  the  power  be  to  appoint  a  jointure  not  ex- 

ceeding 10021  a  year  for  every  1000  iL   which  the  J 


husband  acquires  as  a  marriage  portion^  and  part  of 
the  wife's  fortune  is  limited  to  the  husband  for  lifef 
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femainder  to  increase  the  younger  children's  portions, : 
although  there  be  no  younger  children,  and  it  goes 
back  to  the  wife,  yet  it  will  be  considered  as  received^, 
by  the  husband,  within  the  intent  of  the  power ;  and '. 
the  husband  will  be  compelled  to  settle  a  jointure : 
accordingly,  • 

,7*  Sir  B.  Sherranl  being  tenant  for  life,  with  such  .Tyrconnd  ?. 
power  as  is  mentioned  in  the  preceding  section,  2  Vei.  499. . 
married  a  hAy  who  had-  a  fortune  of  10,000  /. ;  and' 
in  consideration  thereof,  settled  an  Estate  on  her  of' 
800  A  a  year ;  and  covenanted  to  settle  2002.  a  year* 
more,  to  make  it  up  a  thousands  The  sum  of  3,000  2., 
part  of  the  wife's  fortune,  was  continued  at  interest^ 
for  the  benefit  of  the  younger  children  ;  and  in  case 
<^no  children,  to  go  to  the  survivor ;  but  the  interest' 
thereof  was  to  be  paid  to  the  husband  during  his^ 
life.    There  were  no  children,  and  the  wife  survived. ' 

Lord  Hardwicke  said,  the  question  was,  whether  • 
Sir  B.  Sherrard  was  to  be  considered  as  having  re*: 
oeived  80002.  or  10,000£  with  his  lady.     He  was  of 
(pinion  he  must  be  considered  as  having  received  a' 
portion  of  10,000 1,  with  his  wife;    It  was  not  to  be* 
disputed  but  that  on  the  marriage  it  was  to  be^coi^ . 
flidered  as  10,000  /. ;  but  then  the  objection  was,  that 
9000 1,  diough  part  of  the  portion,  was  not  received'' 
by  Sir  B.  S. ;  and  that  in  consequence  of  the  settle- 
ment, by  his  not  surviving,  it  went  baek  to  her^  there^ 
being  no  younger  childrefn,  and  was  to  be  considered 
as  no  part  of  the  portion  on  which  the  jointure  was 
made  ;  and  therefore  not  being  received,  no  jointure 
was  to  be  made  for  it.    But  he  was  of  opinion  that 
objection  did  iiot  hold :  he   agreed  that  where  a 
jointure  was    to  be  made  under   such  a  limited 
power,  of  a  portion  to  be  received,  the  transaction 
must  be  fair,   bond  fide^  without  firauid  or  collu^ 
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^       stoiti  «n4  tjbt^ri^or?  if}%W1»f^  OoiiMlial.  not  ^  t^ 
portion,  timt  would  |ipt  do.    Jt  ofUn  happened  H^t, 

a  mim  n^m^  f^  l»dy  'i^  ft  WnftU  port^o©,  ^4  jh©  W 
his  £nei|d«i  adviuipe4  ipoiiey  to  m4)(fi  up  t]i«t »  nomif^I 

portion,  apd  Ixjok  it  b»clf  j  tb»t  would  i|ot  dp.  So  jf 
the  wife  had  a  portion  of  10,000  L  sad  it  w^«  »ettlp4 
to  her  separate  iise,  that  wou|4  not  do :  bqt  that  was 
not  the  present  case.  Parents  created  thpse  power* 
with  a  view  to  cpmp^  their  children  tq  many  pro^ 
dently,  with  a  wife!  of  adequate  quality,  certainly  of 
an  adequate  fortvwe ;  bdt  pot  to  b^rth^i  the  estate 
ipth  a  great  jfiintqre  fpr  a  w»fe»  whobroii^ght  nothing 
i^tQ  the  family,  and  who  prphftbly  would  not  dewrw 
it.  Wherever  l^ierejbre  the  portion  of  the  vife  was 
stipulated  to  be  applied  in  a  proper  and  leaggiwble 
manner,  in  the  upual  WAy  pf  ^tiling,  for  the  ben^ 
of  the  femily,  that  was  to  he  cpnaidered  aa  9,  portjim 
'  received.  The  father  coQld  not  mean  t^t  eveiy 
p»rt  of  this  pprtign  should  bp  receiYjsd  by  hifi  spu,  tp 
spend  ^d  waste ;  if  it  waif  SPt^ed  so  a^  tp  become 

l^neficial  to  the  family,  in  the  fair  w?ty  (4'  wMflf 

s^tdements,  it  was  suf^cjent.  The  parties  we^ 
you^  at  the  time  of  the  mSfriage,  and  ought  \^ni 
sfveral  childrep :  it  was  re(l9on^le  tp  take  sp  miich 

ql"  the  wife's  fprtn^e.  w  an  increase  pC  the  yowBgw 

chSdren's  portions,  wbi^  the  husband  hi(d  under  ^ 
father's  will  a  power  to  settle ;  nor  was  there  mj 
impropriety  in  giving  the  wi^e  a  chance  of  survivprr 
ship.  This  then  was  an  application  of  the  portion 
by  tbe^  hu8b2UPi49  in  i^  reaaoq^Je  aod  fm  way,,  iftd 
tbfffffope  to  be  .considered  as  m^bin  th^  intent  of 
the  power.  If  the  ioterast  of  the  $^OQQ(  1m4  9^y 
been  given  to  the  huahand  for  life,  and  aft^wiffdii 
the  piinoipal  to  the  wife^  that  would  be  a  strong  cane 
tQ  say  it  waa  sot  miMn  the  intent  of  the  pow^} 
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but  the  money  being  only  given  to  the  wife,  on 
faiTure  of  younger  children,  and  on  the  husband't 
dying  first,  both  which  e  /ents  happened,  it  differed 
from  that  case.  If  the  portion 'was  to  be  paid  to  the 
husband,  to  do  what  he  pleased  with,  and  not  to  be 
settled  for  the  benefit  of  the  family,  fathers  would 
hardly  create  such  a  power.  He  therefore  consideped 
that  what  was  fairly  settled  fof  the  family,  was  for 
the  benefit  of  the  husband ;  and  therefore  the  widow 
Was  entitled  to  1000  L  ^a  year  for  her  jointure. 

8.  It  was  resolved  hy  Lord  King,  that  wbere  n  Holt  ▼.  Ho V 
tenant  for  life  with  power  to  make  a  jeiature  of  lOOlL  ^  ^"^ 
a  year  for  every  lOOO/L  which  he  had  by  his  wife, 
covenanted  on  marriage  to  make  a  jointure  accord* 
ingly ;  and  also  to  make  an  i^lditioiial  jointtiK,  on 
receiving  or  becoming  entitled  to  any  further  money 
m  right  of  the  wife ;  and  afler  the  death  of  the 
husband  the  widow  became  entitled  to  an  adfitienid 
fortune ;  she  shall  not  compel  the  remainder-maa  to 
make  an  ad<^tional  jointure  on  her,  on  thia  aecount 
But,  on  the  other  hand,  the  husband's  creditors  diould 
not  take  from  the  wife  that  additional  fortune. 
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Section  1. 

S  all  leases  made  by  tenants  for  life  determine  by 
the  death  of  the  lessor,  powers  are  usually  in- 
sf^rted  in  settlements,  enabling  the  tenants  for  life  to 
iprant  leases,  to  be  valid  against  the  persons  in  remam- 
Jjer,  and  the  reversioner.  Powers  of  this  kind  are  pro- 
ductive  of  great  advantage,  not  only  to  the  persons 
interested,  but  also  to  the  public ;  for  tenants  for  life 
are  thereby  enabled  to  grant  a  certain  term  to  the 
lessee,  by  which  means  they  get  a  higher  rent,  which 
is  equally  beneficial  to  the  remainder-men,  and  re- 
versioner i  and  the  public  is  benefited^  because  the 
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extait  and  securi^  of  the  tenant's  interest  induces 
him  to  espend  his  capital  in  the  cultivation  and  im- 
provement of  the  estate.  ^ 

S«  But  lest  tenants  for  life  should  exert  these 
powers  to  the  prejudice  of  the  persons  in  remainder 
or  reversion,  they  are  in  general  restrained  by  the 
words  of  the  power  fhmi  making  leases,  but  on  cer- 
tain conditions ;  by  which  means  they  are  forced  to 
secure  the  same  advantages  to  those  who  may  suc- 
ceed to  the  estate,  as  to  themselves*    It  has  there-  ^it>K*  R* 

219 

fore  been  long .  settled,  that  the  restrictive  part  of  DoeV.Cavui 
these  powers  shall  be  construed  strictly  against  the  LT*™  ^ 
tenants  for  life,  and  in  favour  of  the  remainder-men 
and  reversioner ;  because  the  conditions  upon  which 
powers  of  this  kind  are  given,  are  inserted  with  a 
view  to  their  interest :  and  the  lessees  under  such 
leases  standing  only  in  the  place  of  the  tenants  for 
life,  and  deriving  their  title  merely  under  the  power, 
if  that  be  not  strictly  followed,  the  right  of  the  re- 
mainder-men and  reversioner  to  possess  the  estate, 
ireed  from  the  lease,  will  take  place  of  the  right  of  the 
lessees,  as  superior  to  it.  From  whence  it  follows, 
that  every  circumstance  required  by  the  power  must 
be  strictly  followed,  otherwise  the  lease  will  be 
void. 

3.  The  instruments  by  which  leasing  powers  are 
executed,  are  construed  more   strictly  than  other 
deeds  of  appointment    For  it  being  expressly  re-  hjfrs»c«l6r 
quired  that  tenants  for  life  should  execute  their 
powers  of  leasing  in  a  particular  manner,  that  be- 
comes a  condition  precedent ;  and  if  all  the  circum-  ^^^  ^  ®*"^- 
staoces  required  by  the  power  are  not  strictly  followed,       * 
the  power  is  held  to  be  totally  unexeciited.  So  that  if; 
^improper  covenant  is  inserted  in  a  lease  made 
^der  a  power,  .the  lease  is  thereby  void  in  its  crca*. 
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Doef.Watt8>  tion»  and  not  the  covenant  only :  isA  no  aeieeptaiiee 
g3^  of  rent,  or  other  act,  by  {he  pefson  in  i^mainddr  or 


?7n'  ^  ^*      reversion,  will  operate  as  a  confirmation 

RestrictioDB       **  '^^  restrictions  w^ich  are  usually  annexed  ta 
annexed  to.    leasing  powers  relate :  Ist,  TV  the  InsthM^rt;  by 

which  the  power  is  to  be  executed*  ^  To  the  buds 

to  be  let  3d,  To  the  time  when  the  lease  is  to  c<Mn* 

mence.   4th,  To  its  duration.  4th,  To  the  MRt  dt 

.  rected  to  be  reserved,  dth,  To  the  clauses  and  oove- 

nants  required  to  be  inserted  in  such  leases. 

i«  As  to  the       5.  With  respect  to  the  instrument  by  which  a  len^ 

Instrument,    i^g  power  is  directed  to  be  executed,  it  \&  ge*f»Hy 

required  to  be  by  deed  indented,  sealed,  and  deHwed 
in  the  presence  ^f,  ^nd  attested  by,  two  or  mO¥6  ef^ 
dible  witnesses.  And  it  is  also  usually  requirec^  that 
i  Burr.  125.  the  tenant  should  execute  a  counterpart  of  such  ia^ 
denture. 


1  Vent.  291.  6.  livery  of  seisin  is  not  necessary  to  be  ^iven  on 
a  lease  of  a  freehold  estate,  made  under  a  power : 
because  a  lease  of  this  kind  takes  efiect  from  thl^  deed 
by  which  the  power  is  created ;  and  the  legal  estate 
is  transferred  to  the  lessee,  by  tiie  operation  <)f  the 
statute  of  uses. 


•^  »^  <  f 


W  ^  ^£       '''  ^*^  respeci  to  the  hinds  to  be  leased,  p^%ers 
leased.  of  this  kind  are  generally  restrained  to  those  which  hilve 

been  usually  let  or  demised  to  flimiers;  in  order 'to 
prevent  the  tenant  for  life  from  leasing  the  maaBioii- 
house,  park,  gardens,  pleasure  ground^  '^  or  cfdHa* 
paitB  of  the  litnd  iniiafiy  occupied  by  Hie  ^x^rittotl 
of  the  estate,  and  deemed  hecessacy  to  tlw"  dignity 
ofthefeouly. 

ft  This  clause  is  taken  fiom  that  which  i,  iostfted 

in  the  statute  92  Hen.  VIII.,  by  wliieh  tenanta  ^ 

tail  are  enabled  to  make  leases^  which  ha»  bee* 

•nt«,c.5.      already  stated.    And  the   rules   adofM  Jby  t)i» 
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cwrt^  of  }aif ,  in  the  cases  which  have  arisen  <m  that 
statute,  S4pply  equsdly  to  leaaes  made  in  puriuance  of 
powers^ 

9.  Land»  which  have  been  demised  three  times  vaugh.  33. 
are  c<msidered  as  lands  usually  let.    So  lands  which 
have  been  demised  twice :   but  lands  which  have 
been  only  once  let,  do  not  fall  within  the  deycription 
of  lands  usually  let ;  for,  usus^t  ex  iteraUs  acUbus. 

IQ.  Landjs  not  demised  for  the  space  of  SI  years 
previous  to  the  making  of  a  lease  under  a  power,  arf 
not  Qonsideted  as  lands  usually  let. 

11.  A  person  wa?  tenant  for  life,  with  power  to  X'?V*'?'^* 
QUi&e  leases  of  all  or  any  of  the  lands  in  an  indenture  vaugh.  3i  * 
of  settlement  particuiady  mentioned,  which  at  any 
tine  theretofore  had  been  usually  letten  or  demised,  for 
2^p4  during  the  term  of  21  years ;  reserving  the  retits 
.  then  usually  paid,  or  more.   The  tenant  for  life  made 
a  lease  of  part  of  the  premises    contained  in  the 
settlement,  which  had  been  once  let   for   iOOL  a 
year  for  21  years,  but  the  term  ef  21  years  had    ^ 
been  long  expired,  and  the  premises  had  not  been 
letten  after.    The  question  was,  whether  these  lands 
came  within  the  description  of  lands  at  any  time 
theretofore  usually  demised. 

Lord  Ch.  Just.  Vaughan  said,  the  words  usualh^  <fe« 
mised^  tnigfat  be  taken  in  two  senses ;  the  one  for  the 
qften  ferming,  or  repeated  acts  of  leasing  lands;  to 
which  sense  this  case  did  reasonably  extend ;  the  other 
for  the  common  continuance  of  lands  in  lease,  for  that 
Vas  actually  demised,  and  so  lands  leased  fbr  500 years 
long  since  were  lands  usually  demised,  that  was,  in  lease, 
thou^  tHey  had  not  been  more  than  once  draused ; 
and  the  fanner  construction  agteed  both  with  the 
W(M3ds  and  intention  of  the  settlement.  But  what  was 
i^ot  finmed  at  the  time  of  this  provisoes .  being  made. 
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nor  for  20  years  before,  could  not  be  said  to  be  at 
any  tinte  before  commonly  farmed ;  for  those  20  years^ 
was  a  time  before,  in  which  it  was  not  farmed.     Be* 
sides,  the  proviso  requiring  a  reservation  of  the  rents 
thereupon  reserved,  at  the  time  when  the  deed  was 
made,  necessarily  implied  that  the  land  demisable  by 
that  proviso,  must  be  land  then  under  rent:  for 
when  no  rent  then  was,  the  rent  then  thereupon  re- 
served could  not  be  reserved ;  but  the  premises  in 
question  Jiad  then  no  rent  upon  them,  for  they  had 
not  been  let  for  20  years  before,  nor  then ;  and  there^ 
fore,  were  not  demisable  by  that  power. 
Right  V.  12.  A  covenant  tp  stand  seised  is  considered  as 

3  Burr.  1441.  evidence  of  the  usual  manner  of  demising;  and  the 
'   objection,  that  the  covenant  to  stand  seised  in  ques- 
tion was  by  way  of  provision  for  a  younger  child^ 
wias  deemed  to  be  of  no  weight ;  for  that  was  eveiy 
day's  practice. 
AQualii-  13.  Where  there  appears  an  intention  that  the 

cation  de-      tenant  for  life  shall  have  a  power  to  lease  all  the 

structive  of  a  ^  ^ 

Power,  dis-     lands,  and  a  proviso  is  inserted  that  the  ancient  rents 
pens€d  with,  ^j^  j|  y^^  reserved ;  this  shall  not  confine  the  power  to 

those  lands  which  have  been  usually  let,  but  it  will 

be  construed  to  extend  to  all  the  lands;  and  the 

restriction  only  applied  to  those  lands  which  have 

Carth.  429.    been  usually  let.  And  Lord  Holt  has  said,  that  where 

a  qualification  is  annexed  to  a  power  of  leasing,  which, 

if  observed,  goes  in  destruction  of  the  power,  the  law 

will  dispense  with  it. 

Cumber-  14.  A  conveyance  was  made  of  divers  manors 

2^Roll  Ab/    rents,  and  service^,  to  the  use  of  A.  B.  for  life,  with 

262.         ,   power  to  make  leases  of  the  same,  or  of  any  part  or 

parcel  thereof,  so  that  such  rent  or  more  was  reserved 
on  every  lease,  a^  was  reserved  and  paid  for  the  same 
within  two  years  then  next  before.    Some  parted 
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the  premises  consisted  in  woods,  that  had  not  been 
before  leased  at  any  rent,  within  the  two  preceding 
years.  It  was  determined  that  the  tenant  for  life 
might  make  leases  of  that  part,  reserving  such  rent  as  . 
he  pleased ;  because  it  appeared  from  the  generaiify 
of  the  words,  that  it  was  intended  he  should  have 
power  to  lease  all  the  lands ;  and  the  restrictive 
clause  was  itieaint  to  apply  only  to  such  lands  as  had 
been  demised  for  two  years  before. 

15.  An  estate  which   consisted    of   lands  and  a  Walker  r, 
rectory,  was  conveyed  to  the  use  of  a  person  for  life,  j  Vcnt!^. 
with  power  to  let  the  premises,  or  any  part  of  them,'  2  Lev.  150. 
so  as  a  rent  of  five  shillings  was  reserved  for  every 
acre  of  land.    The  tenant  for  life  demisedthe  rectpiy/ 
which  consisted  of  tithes  only,  reserving  a  rent  i  and 
the  question  was,  ii^hether  the  power  warranted  such 
a  lease.    It  was  argued   that  it  did  not,  for  a  con-' 
^traction  was  to  be  made  upon  the  whole  clause,  and' 
the  latter  words,  that  required  a  reservation  of  rent,' 
should .  explain  the  former,  and  restrain  the  general* 
word  premises  to  land  only,  or  things  out  of  which  a: 
rent  might  issue,  which  it  could  not  out  of  tithes. 
But  it  was  resolved  by  the  Court,  on  the  authority  of 
Cumber&rd's  case,  that  the  lease  of  the  rectory  was 
good :  for  the. power  was  general,  and  enabling ;  and 
the  last  clause  being  affirmative,  though  restrictive, 
would  not  restrain  the -generality  of  the  former  ones : 
therefore  the  power  must  be  construed   to  be,  to 
demise  the  premises  that  consisted  of  acres  at  5s.  an 
acre ;  but  of  vrfaat  were  not  acres,  no  rent  need  be 
reserved  :.  and  it  was  said  by  Lord  Hale,  that  if  the  3Keb.  597. 
power  had  been  to  let  the  manor,  and  rectory,  ex- 
pressly reserving  5s.  per  acre,  the  lease  had  been 
good  of  the  rectory,  without  any  rent. 


> 
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Winter  ▼•  1($.  A  msiior  and  other  faereditamente  W6r6  setfled ; 

a^Raym,  ^'^^^  *  powef  to  the  tenant  for  Hfe  to  inidte  leases, 

267.  eMepting  the  aricient  demesne  lands,  and  so  as  ihn 

12  Mod.  J  47.  ancient  rent  was  reserved;     It  was  detfefnlined  that 

thi^  power  did  not  enable  the  tenant  ibr  \ifk  to 

demise  the  copyhold  lands  held  df  the  ifianof ;  b^ 

cause  they  were  part  of  the  demesnes^ :  but  that  the 

• 

rents  and  services  of  the  manor  might  be  demised ; 
notwithstanding  that  one  quaHficatidn  annexed  to  fhe 
:ex6rcise  of  the  power  was,  that  the  antient  leat 
should  be  reserved ;  and  no  rent  coidd  be  reserved  on 
aileaie  of  rents  and  services :  for  it  appeared  that  parf 
of  the  manor  was  intended  to  be  comprised  within 
the  power,  but  as  the  demeisne  lands  were  not  com- 
prised, the  rents  and  services  Aitist;  for  the  whole 
nlanor  consisted  of  demesnes,  rents,  and  seihdces : 
and  if  a  mlan  had  a  power  reserved  to  him  of  making 
leasee  of  two  things,  and  a  qualification  was  annexed 
to  the  power  which  could  not  extend  to  one  of  th^se 
tfah^  he  might  make  a  lease  of  that  thing,  without 
any  regard  to  the  qualification. 
Goodtitle  ?.       17,  A  tenant  for  life,  with  power  to  demise  all  the 

Sr^MfiS.    ^»<>»  ^^^  ^^  hereditament;  or  any  part  thereof, 

reserving  so  much  or  as  great  yearly  rents,  or  mort, 
ais  was  theb  paid;  made  a  lease  of  a  manor  arid 
fishery,  which  had  never  been  let,  together  with  other 
premises,  reserving  a  greater  ^ent  than  had  formerly 
been  r6served«  It  was  contended  that  the  manor  and 
fishery  were  not  demisable  under  the  powei^,  as  no 
rent  was  then  paid  for  them :  to  which  it  was  answer^, 
that  the  qualification  in  {he  power,  wit2i  regard  to 
the  reservation  of  rent  then  paid,  could  only  ripply 
to  such  parts  of  tlie  subject  of  the  power  as  were  then 
let ;  but  the  po^er  itself  expressly  extended  to  Utt 
manors  and  fishery ;  and  it  must  have  been  known  at 
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the  ttme  of  the  aettlemetiti  that  neither  the  manors 
nor  fishery  were  then  let;  for  where  a  general 
authority  is  given  by  a  power  to  let  manors,  lands^ 
tsc^j  and  afterwards  there  is  a  qualification  that  the 
usual  rent  shall  be  reserved^  such  affirmative  qualifi* 
)(:ation  shall  not  restrsun  the  generality  of  the  power, 
but  shall  oaly  apply  to  the  part  which  was  formerly 
detnised.  It  was  also  objeoted,  that  as  the  rent  was 
entire;,  and  dould  not  be  apportioned,  it  was  not 
dear .  that  the  ancient  rent  was  reserved  for  that  part 
of  the  premises  which  had  formerly  been  let:  in 
answer  to  which  it  was  said  to  be  sufficient  that  the 
advance  on  the  whole  was  SO /I,  and  that  the  fishery 
wfts  only,  worth  1^/*  a  year}  and  the  manor  was 
not  of  any  pecuniary  value. 

Lord  Man^eld  said,  the  power  was  expresi^  to  de- 
tnise  the  manors  and  fisheries  i  they  were  particularly 
lAentioned  in  the  settlement,  and  the  power  went  to 
the  whde.  Tbey^  paid  under  this  lease  as  great  a 
yearly  lent  as  ait  the  time  of  the  settlement^  fc^  they 
paid  nothing  then }  the  words  therefore  were  complied 
with,  and  this  objection  could  only  stand  upon  intent } 
but  the  Court  thought  no  such  intent  appeared.  The 
manors  were  nominal^  <^po  value,  no  object  of  yearly 
ipcqme,  the  fishery  worth  qnly  15L  a  year :  they  were 
convenient  totfae  lessee  livingon  theland^andof  nonse 
tethereraainder-^man :  the  right  of  fishinjg  and  shooting 
was  reserved  to  him. ,  For  his  part,  he  thought  the 
intent  was  to  give  leave  to  demise  aU,  reserving  as 
aiuch  rent,  in  the  whole^  as  had  been  paid  before ;  and 
iafact,80A  more  had  been  reserved.  The  Court  was 
of  opinion  that  the  lease  was  good. 

18.  A  power  may  however  be  taken  to  be  special, 
md  nc^  allowed  to  extend  to  all  the  property  com- 
^med  in  the  deed  wherein  the  power  is  given,  if  it 
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appear  from  the  nature  of  the  power,  compared  with 

that  of  the  property,  to  have  been  the  intention  of  the 

partiesthat  it  should  be  special. 

Baggot  V.  19.  A  power  was  given  to  a  tenant  for  life,  to  make 

8Aiod.249.    a  lease  or  leases  for  three  lives  or  SI  years,  oi  all  or 

any  part  of  the  premises  in  the  indenture  comprised, 
at  such  yearly  rents,  or  more,  as  the  same  were  then 
let  at.  Lady  Baggot,  who  was  the  tenant  for  life, 
married  Sir  A.  Oughton,  and  made  a  lease  to  him  of 
the  capital  messuage  for  21  years ;  but  reserved  no 
rent.  It  was  resolved,  that  this  lease  was  void ;  and 
the  judgement  is  said  to  have  been  affirmed  in  the 
House  of  Lords. 
Pomeryv.  ^^  ^  person  devised  his  estate  in  strict  settle- 

rartkigtoD,  * 

3  Term  R.      ment,  and  gave  to  all  the  tenants  for  hfe,  a  power  to 
^^^'  grant,  demise,  and  lease  all  or  any  of  the  said  maoorsi 

parts  of  manors,  messuages,  lands^  tenements,  and 
hereditaments ;  so  as  the  usual  rents  and  other  yearly 
payments,  dues,  reservations,  and  heriots,  were  from 
time  to  time  reserved,  and  made  due  and  payable. 
A  tenant  fcnr  life  made  a  lease  of  certain  tithes,  which 
had  never  been  leased  before ;  and  the  question  was» 
whether  that  lease  was  good. 

Lord  Kenyon  said,  when  he  first  read  over  the 

case;  he  entertained  no  doubt  upon  the  question ; 

ant^  f  14.      i,ut  when  Cumberford's  case  was  stated  at  the  bar,  he 

wished  to  see  on  what  ground  the  Court  proceeded 
in  determining  it  For  if  certain  legal  ideas  were  an- 
nexed to  certain  technical  words,  as  in  the  case  of 
limitations  of  real  estates,  it  would  be  extremdy 
dangerous  to  depart  from  the  sense  given  to  them  by 
the  law,  however  apparent  the  intention  of  the  parties 
might  be  to  the  contrary.  Now,  on  looking  into 
that  case,  the  rule  would  be  found  to  be  clear  and 
undoubted  j  but  the  counsel  who  argued  Goodtitle 
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V*  Funucan^  in  stating  Cumberford^s  case,  omitted  ante, 
the  incist  important  ti^ardsf ;  namely,  that  the  inten- 
tion of  the  parties  wag  to  govern.     If  that  itas  the 
rule,  and  the  Judges,  in  construing  the  particular 
words  of  different  powers,  had  appeared  to  make  con- 
trary decisions  at  di^rent  times,  it  was  not  that  they 
had  denied  the  general  rule,  but  beicause  some  of 
fhem  had  erred  in  the  application  of  the  general  rule 
to  the  particulw  ca^  before  them ;  for  in  all  the  cases 
they  professed  to  determine  upon  the  intention  of  the 
parties.     It  was  not  necessary  to  go  into  all  the  cases, 
because  they  were  all  arranged  in  Douglas,  and  the 
due  ^fect  given  to  them  by  Lord  Mansfield ;  from 
m  which  he  at  last  extracti^  the  general  rule,  that  the 
construction  of  these  powers  must  be  gchremed  by 
the  intention  of  the  parties ;  and  in  applying  that 
rule  to  the  case  of  Baggot  v.  Oughton,  lie  daid — "  In 
a  fadiily  sefttlement  of  an  estate,  consisting  of  some 
gfound  always  occupied  together  with  the  seat,  and 
of  lands  let  to  tenants,  upon  rents  reserved,  the  qua* 
lification  annexed  to  the  power  of  leasing,  that  the 
ancient  rent  must  be  reserved,  manifestly  excluded 
the  maiisldn-house,  and  lands  about  it,  never  let.  No 
man  could  intend  to  authorize  a  tenant  lor  Ufe  to 
deprive  the  representative  of  the  i&mily  of  the  use 
6f  the  mAnsion-house.  The  words  in  such  a  case  show> 
that  the  power  is  meant  to  extend  only  to  what  has 
been  uddaUy  let;  by  that  m^ans  the  heir  enjoys  all 
the  prenodsedF  in  the'  ^tt)ement,  just  as  they  were 
held  by  his  znceaidT^  Bke  tenant  ito  life ;  he  has  the 
ocdupafSkm  of  what  i^e^  always  occupied^  and  the  rent 
irf  what  w»J  always  let'* 

Naw,  ^!te  Whtfle  of  fhi^  re«s6t}ing  applied  most 
jkointcidly  to  the  case  K^^n-e  the  Court ;  these  tithes 
hcver  had  been  let,  but  had  always  been  occupied  by 
Vol.  IV.  P 
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the  possessor  of  the  estate ;  therefore  he  did  not 
think  that  the  case  of  Baggot  v.  Oughton  could  be 
distinguished  from  this  in  princ^le.  This  was  the 
broad  ground  on  which  he  was  of  opinion,  that  the 
lease  in  question  .was  not  a  valid  one.  The  other 
Judges  concurred ;  and  Mr.  Justice  Buller  observed, 
tliat  in  the  case  of  Goodtitle  v.  Funucan,  the  Court 
relied  on  the  words  at  the  end  of  the  power — "  or 
proportionaUy  for  any  part  thereof,**  though  no  no- 
tice .was  taken  of  it  in  the  printed  report  For  those 
words  showed  that  it  was  the  intention  of  the  parties 
that  the  quanivm  of  the  rent,  and. not  any  particular 
part  of  the  premises  includeid  in;  the  settlement,  \m 
to  guide  the  person  in  executing  the  power.  But  in 
this  .case  the  devisor  did  not  intend  t}igt.any  part  of 
the .  estate  shpuld  be  let,  but  that  which  had  beea 
usually  demised  l^fore. 
As  to  the  21.  .The  third  restriction  usually  inserted  in  powers 

the  Lease  is    of  leamng,  reUtes  to  the  time  when  the  lease  is  to 
tocomnience.  commence ;  whether  immediately,   or  at  a  future 

period^;  whether  in  possession;  or  in  reivers^ji.     • .  , 
Conu  R.  39.       Lord  Holt  has  explained  what  was  the  naUlte  of  a^ 

lease  in  reversion  thu^ — ^'  In  the  most  ample  seqs^^ 
that  is  said  to  be  a  lease  in  reversion,  winch  hath 
its  commencement  at  a  future  day ;  and  then  it  is 
opposed  to  a  lease  in  possession ;  for  every  lease  tha( 
is  not  a  lease  in  possession,  in  this  sense  is  sa)d  to  foe 
a  lease  in  reversion.**  In  a  more  confined  sense  of 
the  term,  a  lease  in  reversion  signifies  a  lease  to  begin 
from  the  determination  of  a  lease  in  being ;  in  which 
sense  all  leases,  where  there  is  a  particular  estate 
outstanding,  are  leases  in  reversion.  And  so  is  the; 
term  reversion  to  be  taken;  where  mention  is  ^ne- 
rally  made  of  leases  in  reversion,  under  a  power ; 
for  otherwise  a  tenant  for  life,  with  power  to  make 
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leases  in  reversion;  might  make  a  lease  to  commence 
fifty  years  after  his  death. 

22.:  Where  a  power  is  given  indefinitely  to  make  A  general 
lea^s,  without  mentioning  the  time  when  they  are  to  authorizes^ 
commence,  it  shall  be  taken  strictly  afrakist  the  donee  ^*""  !** 

n  f  1,1  1     Possesion. 

or  the  power;  consequently  be  construed  so  as  only 
to  authorize  leases  in  possession,  and  not  leases  in 
reversion. 

23.  Henry  Earl  of  Suffolk  was  seised  of  an  estate  Suflblk  v. 

"Wroth 

mider  an  act  of  parliament,  to  the  use  of  himself  for  ^ro.  Eiiz.  5. 
life,  remainder  to  his  wife  for  life,  &c. ;  with  a  proviso,  ^  ^^P-  33  a. 
that  it  should  be  lawful  for  the  earl  to  make  leases 
for  21  years.  The  earl  made  a  lease  for  21  years,  and 
before  the  end  of  it,  he  made  another  lease  to  the 
lessee  for  21  years,  dated  the  30th  March,  to  com- 
mence at  Michaelmas  following.  It  was  adjudged 
a  void  lease,  because  for  the  time  it  was  a  lease  in 
reversion ;  and  if  he  might  make  a  lease  to  com* 
mence  at  the  Michaelmas  following,  he  m^ht  make 
it  to  coinmence  twenty  years  after,  which  would 
destroy  the  e£fect  of  the  settlement. 

2*.  It  was  formerly  held,  that  a  lease  made  to  S^^"- 
commence  from  the  date,  or  the  day  of  the  date  Cowp.  1*89. 
thereof,  was  a  lease  in  reversion :  but  this  doctrine 
has  been  altered  by  the  following  determination. 

25.  A  tenant  for  life,  with  power  to  make  leases  for  ^«g^  ▼•  !>•  of 
21  years^  in  possession,  and  not  in  reversion,  made  a  Cowp,'7l4. 
lease  to  his  daughter,  to  hold  from  the  day  of  the 
date  of  the  indenture  for  21  years.  Lord  Mansfield, 
after  stating  all  the  authorities  on  this  subject,  deli- 
vered his.  opinion  that^om  might,  in  the  vulgar  sense, 
and  even  in  strict  propriety  of  language,  mean  either 
inclusive  or  exclusive:  that  the  parties  niecessarily 
nnderstood,  and  used  it  in  that  sense  which  made  the 
^eed  9ffectual^>.  That  courts  of  justice  were  to  con. 
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atrae  the  words  of  parties  so  as  to  cfiectuite  limi 
deeds,  and  not  to  destroy  them ;  more  eqpeciallj 
nrheo  the  words  themselves  abstractedly  might  admit 
of  either  meanings  It  was  therefiMre  adjudged,  that 
the  lease  should  be  deemed  a  lease  in  possession,  and 
therefore  good,  being  warranted  by  the  power. 

S6«  Where  lands  are  leased  out  for  lives,  or  years, 
and  are  afterwards  limited  in  strict  settlement,  witJi 
a  power  to  the  tenant  for  life  to  make  leases  generally, 
he  may  make  a  reversionary  lease,  to  commence  upon 
the  determination  of  the  subsisting  lease ;  for  other- 
wise the  tenant  for  life  might  never  have  an  opportu* 
ntty  of  exercising  his  power. 

27.  Husband  and  wife  made  a  lease  of  part  of  the 
wife's  estate  for  SI  years,  rendering  the  accustomed 
rent.  Afterwards  it  was  enacted  by  parliament, 
thaft  the  husband  should  have  the  lands  in  lease  and 
the  rent  for  his  life^  remainder  to  his  wife  ;  and  that 
all  leases  and  grants  thereof  made  and  to  be  made, 
by  iht  husband  by  indenture  for  three  liv«s  or  21 
years,  reserving  the  accustomed  rent,  diould  be 
good.  The  husband,  after  eight  years  of  the  lease 
expired,  (reciting  the  former  lease,)  demised  the 
land  foe  21  years  next  after  the  end  of  the  first  SI 
years,  reserving  the  usual  rent.  It  was  heid  hj 
ManwQod  and  I)yer,  that  the  lease  waa  good ;  but 
Mounson  was  of  a  difierent  opinion.  And  in  a  note 
it  is  said  that  Mounson's  was  the  better  apsaa^ 
But  the  validity  of  mcfa  a  lease  was  establisfaed  in  Ikit 
following  modem  case. 

88.  A  person  being  tenant  for  life  of  the  sever* 
sioa  of  lands,  which  were  leased  out  for  Evefr;  with 
a  power  to  maloa  leases  of  an^r  part  thereof  for  H 
years ;  or  one,  two,  or  three  Uves ;  so  as  tibcoa  were 
not  in  any  part  of  the  premises  so  leased^  at  ai^  flU^ 
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time,  any  more  or  greater  estate  or  estates  than  for 
21  years,  or  for  three  lives,  or  for  any  number  of 
years  deternDunable  upon  three  lives ;  made  several 
leases  for  99  years,  to  commence  from  the  death  of  a 
remaining  life  in  a  former  lease.  And  upon  an  issue 
directed  out  of  Chancery  to  try  the  validity  of  these 
leases,  the  Court  of  King's  Bench  was  of  opinion, 
that  they  were  good  under  the  power. 

29*  But  where,  in  a  settlement  of  an  estate  in  re- 
version,  a  power  is  expressly  given  to  make  leases 
in  possession ;  a  lease  in  reversion  will  not  be  sup- 
ported^ 

30.  A  father  and  son  made  a  lease  for  99  years,  if  Opcy  t, 
three  persons  or  any  of  th^m  should  so  long  live.  T.Raynu  ' 
Afterwards  they  settled  the  reversion  to  the  use  of  the  ^^^* 
father  for  life,  with  a  power  to  make  leases  for  99 
years,  or  three  lives  in  possession,  or  for  two  lives  in 
possession  and  one  in  reversion,  or  for  one  life  in 
possession  and  two  in  reversion.     The  father,  dining 
the  continuance  of  the  first  lease,  made  a  lease  for 
life  ;  and  the  question  was,  ^  whether  the  latter  lease^ 
being  miade  while  the  lives  in  the  former  lease  were 
in  being,    was  authorized  by  the  power.    Justice 
Keeling  inclined,  that  the  lease  was  within  the  power ; 
for  the  settlement  being  only  of  the  reversion,  a  pre- 
sent lease  of  the  reversion  was  within  it.   Windham 
and  Twisden  held,  that  the  settlement  being  of  a 
reversion,  if  the  words  of  the  power  had  been  ge- 
neral, to  make  leases,  a  lease  in  reversion  had  been 
within  it  j  but  the  power  being  expressly  to  make 
leases  in  possession,  this  lease  in  reversion  was  not 
within  it.  t^        . 

'^*7  Docs  not 

SI.  A  power  to  make  leases  generally,  does  not  authorise  a 
authorize  the  donee  to  make  a  lease  to  commence  ^^^^^^^^ 
after  the  determination  of  a  lease  in  being*    JFor  it  after  a  sub- 
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has  been  observed,  that  such  a  lease  is  reveraonaiy 
in  the  strictest  sense. 

S2.  A  woman,  tenant  in  fee  simple,  levied  a  fine  to 
the  u^e  of  herself  for  life,  remainder  to  her  eldest  son 
in  tail ;  reserving  to  herself  a  power  to  make  leases 
at  any  tiihe  for  21  years  or  three  lives.     She  after* 
wards  leased  a  part  of  the  premises  to  A.  for  21  years, 
and  before  that  lease  expired,    made  another  to 
A.  for  21  years,  to  begin  after  the  determination  of 
the  former  lease,  and  died.     The  first  lease  expired, 
and  then  a  question  arose,  whether  the  latter  lease  was 
good  under  tlie  power. '  It  was  adjudged,  that  it  was 
not,  for  upon  such  power  sh^  could  not  make  a  lease 
to  commence  at  a  day  to  come,  but  was  confined  to 
a  lease  in  possession,  and  could  not  convey  an  interest 
to  commence  in  Juturo  in  reversion,  after  another 
estate  expired ;  but  the  law  would  adjudge  upon  a 
general  power  to  make  leases,  without  sa3dng  more, 
that  they  ought  to  be  leases   in  possession;   for 
if  upon  such  power  a  lease  might  be  made  upon  a 
lease,  the  donee  might,  by  making  infinite  leases, 
detain  those  in  remainder  out  of  posssesion  for  ever, 
which  would  be  contrary  to  the  intent  of  the  parties, 
and  against  reason. 

33.  It  is  immaterial  whether  a  lease  made  to  com- 
mence upon  the  determination  of  a  lease  in  being,  be 
made  to  the  person  who  holds  under  the  former  lease, 
or  to  a  stranger ;  it  is  equally  reversionary. 

34.  Lord  Bath  being  tenant  for  life,  with  power  to 
grant  leases  for  any  number  of  years,  not  exceeding  40 
years,  in  possession  and  not  in  reversion,  demised  the 
premises  in  question  to  B.  Timbrell  for  60  yeare,which 
term  became  afterwards  vested  in  Colonel  Lambert  > 
On  tlie30th*of  April,  General  Pulteney,  who  was  then 
seised  of  the  jpremises  for  life  under  the  same  settle^' 
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Intent,  made  a  lease  to  Colonel  Lambert  for  34  yeard; 
to  commence  at  the  expiration  of  the  former  lease  for 
60  years.     It  was  aigued,  that  this  was  a  reversionary 
lease,  to  take  eSect  after  the  determination*  of  ano^ 
ther  lease  then  in  existence,  and  which  had  at  that 
time  S6  years  to  run.     The  circumstance  of  the  se- 
cond lease  being  granted  to  the  same  lessee,  and  to 
commence  after  the  expiration  of  the  former  lease, 
could  not  vary  the  case,  and  operate  so  a»  to  make 
it  a  continuance  of  tlie  former  lease  \  it  must  there- 
fore  be  considered  as  a  reversionary  lease,  as  muck 
as  if  it  had  been  granted  to  a  different  lessee.    The 
Court  held  the  lease  to  be  vcrid.  '      .  .    . , 

35.  George  Allan  being  tenant  for  Ufe^  with  a  Boev^ 
power  to  make  leases  in  possession,  and;  not  in  re^  2 Em* 376 
mainder  or  reversion  or  expectancy ;  by  ind^ftfj^re  of 
lease,  bearing  date  and  executed  the  29th  Maiech  1798, 
demised  the  lands  in  question  to  Calvert,  to  hold  the 
same  in  nf^nner  following,   viz.  the  tillage  ground 
from  the  13th  February  then  last  past,  the  pasture 
ground  from  the  5th  Apnl  then  next,  and  the. residue 
from  the  Isth  of  May  also  then  next,  for  the  term  of      - 
liyesars,  from  the  said  respective  days.    The  periods 
mentioned  in  the  habendum  of  the  lease  were  the 
usual  periods  of  entry  by  tenants  on  arable,  pasture, 
and  meadow  ground,  in  the  country  where  the  lands 
lay.    Calvert,  the  lessee,  on  the  day  of  the  date  of  ^ 

the  lease,  held  the  premises  as  tenant  from  year  to 
year,  and  which  tenancy,  according  to  the  custom 
of  the  country,  would  determine  on  the  ISth  Fe- 
bruary, the  5th  of  April,  and  1;^  of  May  in  the 
year  1798. — ^It  was  contended,  that  this  was  a  lease 
in  feversion,  and  not  in  possession,  except  as  to  the 
tillage  ground ;  and  the  lease  being  entire,  if  void  for 
part,  must  be  void  for  the  whole.    The  Court  was  of  . 

P4     .; 
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this  opinion,  m4  observed,  that  the  cases  cited  wba'e 
leases  had  been  holden  void  for  ejccess  only,  did  not 
apply,  for  tiiis  was  no  question  ^  excess :  in  thoie 
cases,  by  retrenching  the  excess,  a  lease  might  be 
brought  within  the  terms  of  the  power ;  but  no  Iksi- 
tation  of  the  term  would  make  a  lease  in  reversion,  a 
lease  in  possession. 
But  concur-       36.  Where  a  person  has  a  general  power  to  make 

pent  XjAsmaii 

are  good.       leaMS,  he  may  make  a  concurrent  lease,  to  commence 

immediately ;  although  the  lan&  are  then  held  under 

an  existing  lease,  made  either  by  a  former  proprietory 

or  by  the  person  making  such  lease. 

Beoy  ▼.  37.  It  was  adjudged  by  the  Court  of  Common  Hess, 

Hwd.412.     &bo\it  17  Cha.  IL,  that  if  a  man  had  a  power  to  make 

a  lease  for  years,  where  there  was  another  lease  in 
being,  tiiere^  if  he  made  a  lease  to  commence  m 
prcBsenH^  the  power  was  well  executed ;  and  the  se^ 
cond  lease  should  continue  as  long  as  it  slight,  tajdng 
effect  in  possession  after  the  determination  of  the  first 
lease. 
Read  T.  38.  A  person  devised  lands  to  his  son  for  lif^  with 

1  Leon.  147.  *  proviso,  that  if  he  made  any  alienation,  &c  otber- 

^iHse  than  a  lease  for  31  years,  he  should  for&it  his 
estate.  The  son  made  a  lease  for  $1  years,  and  » 
year  before  the  expiration  of  that  lea^e,  he  made  an- 
other lease  for  21  years,  to  begin  immediately.  The 
question  was,  whether  the  last  lease  was  authorized 
by  the  power.  It  was  said,  th^t  although  the  tenant 
for  life  could  not,  under  the  power,  make  leases  ip 
reversion,  for  then  he  might  charge  the  inheritance 
in  infimtum^  yet  such  a  lease  as  this  was  good»  for  it 
was  to  begin  present^,  so  that  the  inheritance  could 
not  be  charged  in  the  whole  for  more  tl^  2i  ^ars. 
And  the  Court  seems  to  have  been  of  tbf^t  opiaiopi 
but  no  judgement  apjiears  to  have  been  giy^iA. 

10 
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^  39*  A  pQi:s(m  was  teqant  for  life,  with  power  to  Goodtitie  ▼. 
deiQiae  the  lands  to  any  person  or  persona  in  pofl$es-  ^""^55 
sion^  but  not  by  way  of  reversion^   or  future  in- 
terest, for  the  term  of  21  year3  absolute,  or  any 
leaser  absolutis  term,  or  for  any  term  or  number  of 
yi^ars  determinable  upon  pne^  two,  or  three  lives*   The 
l»nds  were  let  for  a  year,  and  then  the  tenant  for  life, 
^y  indenture,  reciting  hi$  power,  demised  them  for 
99  years  if  the  lessee  should  so  long  live ;  and  direct 
tioq^  were  given  to  the  tenant  for  a  year  to  pay  his 
rent  to  the  lessee,  which  he  accordingly  did«    It  was 
contended,  that  this  was  a  lease  in  reversion,  and 
therefore  void  lender  the  power.     But  Lord  Mans* 
field  said,  it  was  good  as  a  concurrent  lease,  upon 
the  authority  of  the  case  of  Read.  v.  Nash. 

40.  With  respect  to  leases  in  reversion,  it  has  been  Of  Povrers  w 
ah^eady  stated,  that  a  power  to  make  lea^ef^  in  rever-  S^*"^ 
aion,  when  s^plied  to  chattel  interests,  only  extends 
to,  l^a^es  to  commence  frpm  the  determin^tioii  of 
leases  in  being :  and  does  not  eqable  the  donee  of 
such  a  ppwer  to  majce  leases  to  qommence  gepeTaUy 
at  any  fixture  period.    And  Lord  Holt  say9,  the  ex-  i  Com.  Rep. 
pression  to  leaae  in  reveri^on  has  a  different  sigiufl-  ^^' 
caki<^   in  the  same  conveyance,  wh^n  applied  tp 
leases  ibr  liv^s  in  reversipjg^  from  that  which  *  it  bears 
when  applied  to  leases  foi*  y^ars.    For  as  a  lease  for 
lives  cannot,  strictly  speaking,  be  made  to  commence 
injuturo^  it  wiU  in  that  pase  b^  intended  of  a  CPQt  ante,  c  4. 
current  lease,  or  a  lease  of  the  reversion ;  that  iS|  of  ^  ^ 
the  land  which  is  then  in  lease,  to  commence  in  pps* 
session  after  the  determination  of  the  then  existing 
lease ;  though  it  commences  in  interest  presently, 
and  is  concurrent  with  thp  existing  leas^.    And  that 
if  a  power  pnabled  ^y  one  to  m^e  leasee  in  reyer- 
;i<mt  as  well  as  in  possessioui  he  could  not  laake  a 
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lease  in  |)osse8sioii^i  and  another^  lease  in  reversion^ 
of  the  sami3  land ;  but  his  power  to'  make  leases  in* 
reversion  should  be  confined  to  such  parts  of  the  land 
as  were  not  then  in  possession.  '      - 

41.  It  has  been  already  stated,  that  a  general 
power  of  leasing,  only- authorizes  a  lease  in  possession. 
But  where  a  power  expressly  enables^  a  person  to* 
make  leases  as  well  in  possession  as  m^' reversion,  « 

lease  in  reversion  will  then  be  good.         

Whitlock'B         42.  waiiam:Whitlock  beihg  tenant  for  life,  with 
fy,  power  to  make  leases  as  well  m  possession  as  m  re* 

version,  demised  the  premises  for  99  years,  to  com- 
mence atler  the  death  or  determination  of  the  estate 
of  the  prior  tenant  for  life ;  and  this  was  held  to  be 
a  good  lease  under'  the  power. 
4'«A8tothe  43.  The -fourth  restriction  usually  inserted  in 
the^Lease.*^    powiers  of  leasing,  relates    to  the  4iu:ation   of  the 

lease!  -  The'  usual  practice  is,  to  restrain  tenants  for 
life  from  making  leases  for  a  longer  term  than  21 
years ;  except  in  those  countries  where  lands  are 
usually  let  for  lives.  There  the  tenant  for  life  is 
allowed  to  grant  leases  for  one,  two,  or  three  lives. 
Alsop  ▼.  '  And  where  a  power  is  given  to  make  leases  for  three 
3  Kcb.  44.     lives,  it  will  be  well  executed  by  a  lease  for  three 

lives,  and  the  life  of  the  longest  liver  of  them  ;<  be- 
cause that  is  the  same  thing. 
8  Rep.  70  6.       44.  A  distinction    is  taken  in  Whitlock's  case, 

« 

between  a  power  to  make  leases  which  in.  the  begin- 
ning is  general,  absolute,  affirmative,  and  indefinite ; 
as  to  make  a  lease  or  leases,  grant  or  grants,  &c. 
without  any  restriction,  and  then  a  proviso  of  cor- 
rection added,  namely,  that  such  lease  or  leases, 
grant  or  grants,  &c.  shall  not  exceed  the  number 
of  three  lives  at  most,  or  SI  years,  which  clause  is 
negative,  and  qualifies  th^  generality  of  the  power : 
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find  where  the  power  is  particular,  entire  and  affirm- 
ative, to  make  leases  for  three  lives,  or  21  years. 
For  in  the  first  case,  the  donee  of  the  power  may 
make  any  lease  or  grant,  provided  it  does  not  ex- 
ceed  the  utmost  extent  of  interest  that  the  power 
warrants :  as  if  a' person  has  a  power  to  make  leases, 
provided  they  do  not  exceed  the  number  of  three 
lives  or 21  years;  there* he  may  make  a  lease  for 
99  years,  if  three  lives  shall  so  long  live,  for  that  does 
not  exceed  the  number  of  three  lives,  but  in  truth  is 
less.     But  in  the  second  case,  he  must  pursue  the 
power,  which  is  particular  and  entire  ;  as  if  a  person  ' 
has  a  power  of  making  leases  for  three  lives,  or.  21 
years,  he  cannot  make  a  lease  for  99  years,  if  three 
lives  shall  so  long  live. 

45.  A  person  was  tenant  for  life,  with  power  to  winter  ?.. 
lease  for  one,  two,  or  three  lives,  in  possession ;  or  I^^«d««^» 
in  reversion  for  one,  two,  or  three  lives,  or  thirty  2Saik.537. 
years,  or  for  any  number  of  years  determinable  on 
oae,  two,  or  three  lives.     It  was  resolved,  that  he 
might  make  a  lease  in  reveision  for  thirty  years  ab- 
solutely, by  virtue  of  his  power ;  ^  because  the  limita- 
tions'  and  restrictions  were  disjoined,-  and  the  latter 
part  was  carried  on  by  way  of  enlargement  of  the . 
power. 

46:  A  power  to  let  leases,  provided  they  do  not 
exceed  31  years,  or  three  lives,  will  warrant  a  lease 
tor  three  lives,  or  thirty-one  years,  whichever  shall 
last  longest. 

47.  Lord  Netterville,  being  tenant  for  life,  with  CommoDs  v. 
power  to  lease  for  any  term,  not  exceeding  31  years,  J'S****^*  1 
or  three  lives,  to  commence  in  possession,  made  a  lease  Ca.  1 68. 
for  the  lives  of  three  persons,  and  the  longest  liver 
of  them,  or  for  the  term,  time,  and  ^pace  of  31  years, 
^vhich.  should  last  longest    .On  a  4uestion,.  whether 
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Hm  lea9e  wm  WMmmted  by  iiefomer^  it  wm  detar^ 

mined  by  the  Court  q£  Exchequer »  and  also  by  iiit 

Court  of  Exchequer  Chamber  in  Ireland*  that  the 

l^ase  waa  good«    On  a  writ  c£  error  to  the  House  of 

Lords  of  Englandt  the  Judges  were  directed  to  de* 

liver  their  <^iniQn  on  the  foUowing  question :  ^^  Whe>* 

ther  the  lease  slated  in  the  special  verdict  could  be 

supported  as  a  good  execution  oT  the  power,  or 

whether  such  le«3e  was  absotutely  void/'    And  thej 

delivered  their  unanimous  opinion,  thai  the  lesse 

might  be  supported  as  a  good  execution  ^  the  pow^r ; 

whereupon  the  judgem^t  was  affirmed. 

5*  As  to  the       48.  The  fifth  restnqtion  usuaUy  inserted  in  powers 

men^^.  *     of  leasing,  relates  to  the  rent  directed  to  be  rfsserved  : 

iu  respect  to  which  it  is  to  be  observed,  that  the  rules 

ante^  c.  5.     adopted  in  cases  of  ecclesiasticid  leases,  and  of  lesses 

^    '  made  by  tenants  in  tail  under  the  stat  33  Hen.  VIII^ 

equally  apply  to  leases  made  under  powers. 
What  is  the       49,  The  commou  practice  fiwrmerly  was,  to  require 
ancientRent.  ^^j.  ^  ^^^^  f^  ^^  ^^^^  reserve  tho.ancienl, 

usual,  and  accustomed  rent;  in  order  that  the 
persons  in  remainder  might  not  be  prqudieed  by 
such  leases :  but  doubts  have  arisen  respecting  the 

3  Cha.  R.  66.  construction  of  these  words,    Jjord  Holt  was  of 

opinion,  that  the  words,  ancient  and  accustomed 
rent,  meant  that  rent  which  was  reserved  when  the 
power  was  created^  if  alease  were  then  in  being;  or 
that  which  was  last  before  reserved,  if  no  lease  were 
in  being.  For  he  who  created  such  a  power,  m- 
tended  yuo  more  than  that  the  tenant  for  Ufe  sbould 
not  be  able  to  put  the  estate  in  a  worse  conditioo 
than  it  was  in  when  the  power  was  crated 

Idem.  50.  Lord  Cowper  doid>ted  as  to  this  point,  asd 

suggested,  that  if  lands  were  leased,  once  at  a  greater, 
and  twice  at  a  lesser  rent,  he  should  consider  the 
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f etit  of  tine  fomier  lefise  to  be  the  ancient  rent.  The 
last  lease  Blight  be  made  by  the  person  who  had  tbe 
iee^  and  who  was  not  bound  to  reserve  the  ancient 
rent,  but  might  let  it  for  nothing  if  he  pleased.  He 
also  said,  this  rule  could  not  apply  to  lands  anciently 
demised,  where  fines  had  been  taken ;  for  there  tbe 
rents  were  more  or  less,  as  the  fines  were  higher  or 
lower. 

51.  Where  lands  have  been  usually  leased  for  lives,  Rig^^  v. 
and  the  usual  profits  made  by  fines,  a  tenant  for  3  Burr.  1441. 
tilb  under  a  settlement,  with  a  power  to  iease,  re- 
serving so  much  or  more  yearly  rent  as  had  been 
received  for  the  premises  within  twenty  years  then 
last  prast,  will  not  be  obliged  to  let  the  lands  at  a 
rack  rent,  but  piay  demise  them,  reserving  the  usual 
&aies  and  rent ;  as  a  lease  at  a  rack  rent  may  be 
mconnstent  with  the  nature  of  the  estate. 

^2.  Where  a  power  inquired  that  two  thirds  <tf*  tbe  ciere*s  Case, 
improved  value  should  be  reserved  as  a  rent,  tbe  ^^^^^|^^ 
reservation  might  formerly  have  been  made  in  the  Audiey  v. 
terms  of  the  power.     But  in  general  it  now  seems  2ChafR.82. 
necessary  that  the  precisesum  intended  to  be  reserved 
should  be  specified  in  the  lease ;  fear  otherwise  the 
persons  in  remamder  may  be  put  to  infinite  troubk 
and  expence,  in  proving  the  valoe  of  the  lands  de- 
miaed,  or  the  fmnOam  of  the  ancienct  accustomed 
rants* 

53w  la  a  settlement  OEiade  en  the  amdage  of  Lofd  Hamilton  v. 
Brandon,  eldest  son  of  the  Earl  of  Macclesfield,  a  ^  Bro!^ari. 
power  wwtgtvtli  to  tiboe  tenants  for  lifi^  to  leaM  all  ^^'  ^^* 
fliepnmisesf  ao«  as  upon,  every  such  lease,  of  sudh  Orby  y. 
parts  of  the  premises  as   had  been  anciently  and  ^y^^^'53] 
aecustottsMy  demised,  whereof  fines  had  been  usually 
taken,,  the  oid^  imml,  and  accuatomedT^Mtrly  rent  or 
iisnts,  or  more,  should  be  yoriy  reser^^  and  made 
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payable;  and  so  as  upon  every  lease  of  snch  partot 
the  premises  as  had  not  been  usually  let,  and  for 
which  there  had  not  been  any  fine-  or  fines  usually 
taken,  there  should  be  reserved  and  made  payable 
the  most  and  best  improved  yearly  rent  that  could 
be  reasonably  had  or  obtained  for  the  same. 

A  tenant  in  possession  under  the  settlement,  be- 
ing desirous  to  make  leases  for  the  benefit  of  his 
family,  and  seised  with  a  sudden  indisposition,  ^en 
he  had  no  rent  rolls  or  old  leases,  made  a  lease  of 
aU  the  lands  which  had  been  usually  letten,  and  fines 
taken  for  the  same,  yielding  and  paying  the  seoeral 
and  respective  old  accustomed  rents  reserved  andpmf- 
able  for  the  same.  And  also  another  lease,  wfaeieby 
part  of  the  premises,  for  which  fines  had  not  been 
usually  taken,  and  of  which  there  was  then  no  lease 
for  years,  or  for  any  life  in  being,  were  demised, 
yielding  such  sum  and  sums  of  money  as  should 
^  amount  to  the  best  and  most  improved  yearly  rent 
that  could  be  reasonably  had  and  obtained  for  the 
same. 

A  question  having  arisen  on  the  validity  of  these 
leases,  the  latter  of  them  was  given  up  by  the  lessees ; 
a  reservation  of  the  most  improved  rent  being  so 
uncertain,  that  it  could  not  be  supported.  And  as  to 
the  former,  after  a  hearing  before  Lord  Cowper, 
assisted  by  Lords  Holt  and  Trevor,  it  was  held  not 
to  be  warranted  by  the  power,  contrary  to  the  opi- 
nion of  Lord  Holt. 

On  an  appeal  to  the  House  of  Lords,  it  was  said,  on 
the  part  of  the  lessees,  that  the  objections  made  at 
the  hearing  to  the  validity  of  the  lease,  were,  first; 
that  it  ought  to  have  mentioned  the  particular  rent 
reserved ;  secondly,  that  the  ancient  and  accustomlsd 
rent  was  thereby  reserved,  as  well  for  lands  not  an« 
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ciently  leased^  as  for  those  that  were.     As  to  the  first 
objection,  it  was  argued  that  the  specifying  a  certain , 
rent,  in  the  reservation  of  a  lease,  was  clearly  not  neces- . 
sary,  if  the  particular  rent  intended  might  be  known . 
,by  proper    reference.    Id  certum  est  gtcod  certum 
reddi  potest^  was  an  undoubted  maxim  both  in  law 
and  reason.    What  those  ancient  rents  were,  was  a 
matter  of  fact,  capable  of  being  known,  and  without . 
difficulty,  by   those  who   had  the  writings  of  tlie 
estate.    That  the  reservation  was  in  the  same  terms 
with  the  power,  and  consequently  was  pursuant  to  it.  ^ 
That  the  plain  meaning  of  the  restriction  ixx  .this 
power,   was  to  secure  the  ancient  rents  to  the.  re- 
^mainder-nian ;  if  he  had  these,  he  -  had  all  that  was 
intended  him ;  and  there  , could  be  no  doubt  Init.he 
would  be  entitled  to  them  by  this  reservatioOt    As 
to  the  other  objection,  it  was  aigued  that  the  demise 
in  the  words  of  it  was  several ;  that  the  redervaliioil  of 
the   several  and  respective  ancient  rents,  for  the 
several    and   repective  messuages,   &c.,  could  not 
mean  any  thing  but  such  rent  for  each  tenement  as 
was  anciently  reserved  for  the  same  j  and.it  .would  be 
di^cult  to  use  plainer  *and  stronger  wprds  to  import 
the  meaning.  That  the  words  ykj^fing  therefore  must 
be  undeistood  reddendo  singula  singufis :  and  iiiHhich 
method  of  interpretation  the  law  presc£ft>es  in .  many 
instances,  not  so  strong  as  this.    So  that  as  to  those 
parts  of  the  estate  demised,  if  there  was  any  which 
had  no  ancient  rent,  no  rent  was  reserved  by  this 
reservation ;  and  consequently  aa  to  those  the  power 
was  no^  executed. 

On  the  other  side  it  was  insisted,  that  as  to  the  lease 
uppn  which  the  rent  reserved  was  mentioned  to  be 
f/ie.  mast  improved  rentt  thii^  reservation  was  plainly 
void,  for  the  absolute  uncertainty  of  it ;  consequently. 
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that  lease  viu  not  warranted  hj  the  power,  and  Was 
acc<»)dingly  giveHi  up  at  the  hearing.     And  as  to  tbe 
other  lease,  tmder  the  several  and  respectifoe  old  and 
accMtwied  rents  reserved  and  payable  Jar  ifie  said 
premises ;  this  was  also  void,  as  against  the  remainder- 
man, and  not  warranted  by  the  power ;  because  there 
being  many  farms,  and  a  great  estate  within  this  one 
lease,  some  let  at  the  ancient  rents,  and  some  not,  it 
would  put  insuperable  difficulties  upon  the  remain- 
der-nan, to  recover  his  rent ;  he  must  be  so  lucky 
as  to  point  oM!  what  was  the  old  rent,  for  what  and 
far  how  much  land  it  was  paid,  and  stt  what  times  pay- 
able^ and  if  the  ten^tat  could  prove  that  a  diflrent 
r«nt  was  paid  for  the  land,  or  that  afiy  oflier  land 
was  comprised  in  the  lease,  or  that  the  ifeot  was  for- 
merly payable  at  any  other  ddy,  the  remainder-man 
coidd  not  recover;  but  instead  of  Covering  the 
rent,  olust  from  time  to  time  pay  him  costs :  Whereas 
it  waS'  int^ided  that  the  remaiiider-man  should  have 
as  plain,  certain,  and  easy  a  remedy  for  his  rent,  as 
other  kffAords  biive.    But  upon  the  lease  in  question 
k  neitiier   appeared  what  the  rent  was  which  1%e 
temaindek'-maB  was  to  have,  nor  for  what  es^te  the 
rent  was  to  be  paid,  nor  when  or  on  what  days  it 
was  to  grow  due  j  the  lease  giving  the  remaiBdcr- 
man  no  msbiner  of  Hght  as  to  those  particiibfs* 
Hiat  as  these  powers  Were  generally  reserved  in  aD 
settlements,  ^so  loose  an  exercise  of  theAi  shotdd  be 
allowed  to  the  teMM  for  life,  it  Would  introduce  the 
greatest  difficulties,  and  put  the  greatest  hardships 
upon  the  persons  claiming  in  remainder  undei^  sifdt 
settlements ;  and  by  such  a  construction  the  tenants 
for  }ife,by  an  uncertain,  general,  andshort  lease  of  A^ 
whole  estate,  which  might  be  a  rash  md  sudden  act, 
and  done  with  very  little  expence  of  money,  timei 
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or  trouble,  would  be  enabled  to  render  the  remain^ 
ders,  though  settled  on  the  highest  considerations,  of 
veiy  little  value ;  because  the  persons  to  whom  such 
xemainders  belonged,  would  be  in  a  great  measure 
disabled  from  recovering  any  rent* 

After  hearing  the  opinion  of  the  Judges  upon  a 
question  proposed  to  them  —  "  Whether  the  power  in 
the  settlement  to  make  leases  was  well  executed/' 
the  decree  was  affirmed. 

54>.  Wherelandshavenever  been  leased>  and  a  power  Cumber- 
is  given  to  demise  them,  reserving  such  rent  as  was  I^^^,^' 
reserved  for  them  within  the  two  preceding  years, 
a  lease  may  be  made  of  them,  reserving  any  rent  that 
the  lessor  pleases* 

65.  Wliere  a  power  was  given  to  a  tenant  for  life  Talbot  r. 
to  make  leases,  with  fine  or  without  fine,  rendering  JiT^427 
such  rents  and  services  as  he  should  think  fit ;  and 
he    made  a  lease  without  rendering  any  rent ;  the 
lease  was  held  good* 

56.  Where  the  power  requires  the  ancient  rent  to  how  to  bo 
be  reserved,  it  must  be  miade  payable  at  the  same  ^^^^^^ 
time^  and  in  the  same  manner,  as  the  former  rent* 
Therefore  the  reservation  of  rent  half-yearly,  where  Mountjoy*i 
it  was  formerly  reserved  quarterly,  will  make  the  lease  F^  3 
void ;   because  it  is  ad  nocumentim  of  the  persons  in  4th  ResoL 
remainder :  it  being  more  profitable  for  them  to  have 

it  paid  quarterly,  than  half-yearly ;  and  all  the  bene- 
ficial qualities  of  the  rent  ought  to  be  preserved. 

57.  The  rent  must  also  issue  out  of  the  same  land. 
Therefore  it  was  resolved  in  Mountjoy's  case,  that 
if  two  several  farms,  which  had  formerly  been  de- 
mised separately,  were  included  in  the  same  lease, 
reserving  onq  rent,  though  equal  to  the  two  ancient 
i;ents ;  or  if  part,  of  a  farm  was  let,  reserving  a  rent^ 

Vol- IV.  Q 
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ante, c. 6.  -  pro  rata)  it  would  be  void.     And  ihe  stat  S9  &  40 
*  ^^'  Geo.  III.  c.  41.  does  not  extend  to  this  case. 

58.  An  improvement  in  the  estate  will  not  be  con- 
sidered such  an  alteration  as  to  vary  the  rent,  by 
making  it  issue  out  of  other  hereditaments  than  those 
contained  in  the  power. 
Read  V.  59.  Thus,  where  a  tenant  for  life,  with  power  to 

1  Leon.  147.  ^^^  leases,  reserving  the  ancient  rent,  having  buih 
a  new  house  upon  the  land,  made  a  lease,  reserving 
the  ancient  rent ;  it  was  contended,  that  this  could 
not  be  said  to  be  the  ancient  rent,  because  part  of  it 
issued  out  of  the  new  house ;  but  the  Court  held  the 
rent  to  be  well  reserved. 

60.  The  rent  must  also  be  reserved  in  sudi  a 

manner,  that  itll  the  persons  in  remainder,  claimiiig 

under  the  settlement  by  which  the  power  was  created^ 

may  be  enabled  to  compel  payment  thereof. 

What  is  the       ^1«  In  modem  times  it  has  been  usual  to  require 

best  Rent,     j^^^  ^^  jj^gj.^  ^jj j  most  improved  rent  be  reserved. 

Doe  y.  Law-  And  it  Has  been  resolved,  that  in  this  case,  the  best 
lO^East  278  ^^^^  means  the  best  rack  rent  that  can  reasonably 

be  required  by  a  landlord,  taking  all  the  requisites  of 

a  good  tenant,  for  the  permanent  benefit  of  the  estate^ 

into  the  account. 

6«  As  to  thtt        62.  The  sixth  restriction  usuaUy  inserted  in  powefs 

Corcn*  ts ^    ^  leasing,  relates  to  the  clauses  and  covenants  dSf^ 

rected  to  be  inserted  in  such  leases.    And  it  is  a 

geqeral  rule,  that  all  those  clauses,  reservations,  asd 

covenants  required  by  the  power,  must  be  inserted, 

otherwite  the  lease  will  be  void  against  the  r^naio* 

.  der-men,  and  the  reversioner. 

Cardigan  v.        63.  The  Duke  of  Montague  was  tenant  for  life; 

^tetFliurr.  ^^  power  to  lease,  reserving  liie  ancient  usual  and 

122.  accustomed  rents,  heriots,  boons,  and  services.     In 


the  fpnner  leitses  i\m  tenants  corenaoted  to  keqp.  in  Sugden  on 
x&ffsii )  and  that  covenant  was  omitted. — ^Lord  Hard*  Apj^^* 
wioke  was  ef  opinion  that  the  covenant  was  a  boon, 
and  beneficial  to  the  remaiioder-nian,  and  held  the 
leases  void  for  want  of  it :  he  took  some  days  to 
consider,  and  declared  he  was  cle»r  upon  the  argu- 
plenty  but  took  time  because  there  was  no  case  in 
point.    The  HMNre  he  thought  of  it,  the  more  he  was 
ixmvinced*    The  principle  he  rested  upon  was,  that 
the  estate  must  come  to  the  remainder-man  in  as  be-> 
neficial  a  manner  as  the  ancient  owners  held  it. 
,    &k  The  omisaion  of  a  covenant  for  payment  of  iBurr.  125. 
rent  will  ahfo  vitiate  a  lease  made  under  a  power,  {br 
a  mere  reservation  of  rent  does  not'  mak?  it  pay- 
abl^  till  entry,  and  therefore  it  in  fact  may,  not  be 
payable  di)th)g  the  term ;  besides,  if  there  be  no  cove- 
nant to  pay  the  rent,,  the  lease  may  be  assigned  to  a 
auccession  qf  beggars. 

,    65.  The  omission  of  a  clause  of  re-enfa-y  will  also  i^em. 
javalidate  a  lease  of  this  kind }  for  if  such  a  clause  be 
not  inserted,  the  ground  may  be  unoccupied,  with- 
out a  sufficient  distress  upon  it ;  so  that  the  remainder- 
man can  neither  have  his  rent,  nor  his  land. 

Q6.  As  the  omission  of  a  usual  covenant  will  vacate    ' 
a.  l€)aae,<  so  the  introduction  of  an  unusual  covenant 
on  the  part  of  the  lessor  will  have  the  same  efifect. 

67.  A  person  having  a  leasing  power,  reserving  Doe  y. 
Iiaual  and  reasonable  covenants,   demised  a  house;  ^^^^^^ 
wilih  a  covenant,:  that  in  case  the  premises  should  be  705. 
blQwn  down,  -  or  bumedt  the.  lessor  or  his  assigns,  or 
the  persons  who  for  the  tune    being   should  be 
ei^itled  to  Uie  jnheritaTOe,  should  rebuild  them, 
^ewise  the  t&A  dtould  cease*    The  juiy  found,  that 
this  was  an  unusual  and  unheard  of  covenant,  on  the 
part  of  the  lessor ;  and  it  was  adjudged,  that  the  lease 
was  void. 

Q  2 
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68.  If,  however,  the  covenants  in  a  lease  made  under 

^  power,  be  upon  the  whole  auch  as  place  the  parties 

upon  the  same  footing  as  under  former  leases ;  their 

differing  in  trifling  circumstances,  will  not  invalidate 

the  lease, 
utai  *  39.         69.  In  tiie  case  of  Goodtitle  v.  Funucan,  it  was 

objected  that  the  covenants  were  not  so  beneficial  to 

the  remainder-man,  as  those  in  the  ancient  leases  ; 

by  one  of  which  the  tenant  covenanted  to  pay  half 

the  land  tax,  and  by  the  other,  the  lessor  covenanted 

to  frep  the  tenant  from  tithes,  and  all  church  dues : 

whereas,  in  the  former  leases,  the  tenants  covenanted  to 

pay  all  duties  and  taxes,  except  the  land  tax.  Church 

dues  were  by  law  particularly  chargeable  upon  the 

occupier.    The  Court  said,  the  power  did  not  men^ 

tion  covenants.;  and  that  what  was  thrown  on  the 

landlord  was  compensated  by  what  was  paid  by  the 

tenant. 

TtiwbatCon-      70.  It  is  laid  down  in  Mildmay's  case,  that  although 

^yances  •      ^  power  of  leasing  may  be  reserved  in  a  declaration 

Powers  may    of  uses  of  a  fine  or  recovery,  yet  that  no  such  power 

1  Ver'^T^.    ^^  ^^  reserved  in  a  bargain  and  sale,  or  covenant  to 

Foph.  81.      stand  seised :  for  as  uses  may  be  raised  on  a  fine  or 

Jenk.  247.  '  wcovery,  without  any  consideration,  therefore  a  use 

will  arise  to  the  lessees,  without  consideration  ;  and 
the  former  estates  b^ing  raised  without  consideration, 
may  be  defeated  without  consideration.  But  as  no 
uses  can  arise  on  a  bargain  and  sale,  or  covenant  to 
stand  seised,  without  consideration,  ti^erefore  no  use 
can  arise  to  the  lesseefi;  for  where  the  persons  are 
altogether  uncertain,  and  the  terms  unknown,  there 
can  be  no  consideration ;  so  that  the  former  estates, 
which  were  raised  upon  consideration,  cannot  be 
defeated  by  such  leases. 


(    ««9    ) 
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ttances. 
1 1 .   Wkere  the  Imirumeni  i$  q^e^ 

qfiedf  Umuii  beatUfpted, 
13.  ^  Power  given  generally  may 

be   executed  by  Deed  or 

18.  But  they  must  be  properly 
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23.  A   JfiU  executing  a  Power 

retaius  all  its  Properties. 
26.  The  Power  need  not  be  recited. 
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34.  A  Power  may  be  executed  by 
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41.  An  Appointment  may  be  a 
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44.  Where  a  Power  is  exceeded^ 
the  Excess  only  is  void, 

50.  An  Appointment  may  give  a 
lesser  Estate. 

54.  Or  direct  a  Sale,  and  appoint 
the  Money, 

57.  Must  not  be  illusory. 

64.  A  Power  cannot  be  delegated 
to  another. 

67.  Unless  there  are  spedat 
Wcfdi. 

69.  In  what  cases  cm  Instrumitnt 
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ment. 

74.  lEffects  of  the  Execution  of  a 
Power. 

79.  WiU  not  defeat  a  prior  Es- 
tate. 


Section  1. 

1)  OWERS  of  revocation   and  appointment  were  May  be  r^ 
formerly  directed  to  be  executed  by  the  tender  c^cumuL 
of  a  ring,  the  payment  of  a  sum  of  money,  &c. ;  but  <^«>- 
in  modem  times  they  have  in  general  been  directed 
to  be  executed  by  deed  or  instrument  in  writing,  or 
by  wiB.  And  the  execution  of  these  powei3  may  be 
Retrained    by  such   collateral  circumstancesy  and 

Q3 
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attended  with  such  forms  and  ceremonies,  as  the 
persons  creating  such  powers  may  think  proper  to 
require :  nor  can  a  court  of  law  dispense  with  the 
peiformance  of  them,  without  violating  the  intention 
of  the  parties. 
3  Cha.  Ca.         g.  This  rule  is  the  same,  though  the  power  be  re- 

served  to  the  original  owner  of  the  es£ate ;  for  where 
a  person  debars  himself  from  making  any  future 
disposition  of  his  property,  except  by  an  lict  attended 
with  certain  forms,  no  court  of  law  can  dispense 
with  the  observance  of  them  :  for  a  person  may  feel 
conscious  of  such  weakness,  and  iarailty  of  mind^  as 
to  require  that  all  future  dispositions  made  by  him, 
should  be  attended  with  such  solemnities  as  may 
eflfectually  prevent  surprise  and  imposition.  It  has 
therefore  been  setded,  ever  since  the  introduction  <rf 
lORep.i44«.  powers,  that  all  the  forms  and  circumstances  pre- 
scribed by  the  deed,  by  which  the  power  is  createc^ 
must  be  strictly  observed ;  otherwise  no  revocation  or 
appointment  will  take  place. 
Digges's  S.  Thus  where  the  execution  of  a  power  of  revoca- 

1  Rep.  173.    *^^^  ^^^  appointment  was  directed  to  be  bydedtt 
.'  indented,  to  be  enrolled;  it  was  resolved  that  these 
circumstances  must  be  strictly  complied  with ;  for  if 
the  deed  were  allowed  to  operate  as  a  reyocatimi 
before  enrolment,  then  it  never  would  be  enrolled.  It 
was  also  resolved  in  the  same  case,  thatwhere  the  deed 
was  directed  to  be  enrolled  in  a  particular  court,  it 
must  be  enrolled  in  that  court. 
Bath  and  ^        4.  The  Duke  oFAlbermarle  made  his  will  in  1675, 
Cwel^Cha.  ^^^  thereby  gave  a  great  part  of  his.  estate  to  tte 

ment,  whereby,  though  he  varied  in  several  particulars 
from  Hs  will,  yet  he  limited  the  greater  part  ^,  his 
estate  to  Lord  Bath.    In  this  settlementiH;ke  dub^ 
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reserved  to.  himself  a  power  of  revocation,  by  any 
deed  or  writing,  to  be  executed  by  him  in  the  pre- 
settee  of  six  or  more  credible  witnesses,  three 
ip^bereof  to  be  peers  of  the  reahn.  In  1 688,  the  duke 
made  another  will  attested  by  three  witnesses  only, 
i^iiereby  he  revoked  this  settlement,  and  gave  a  great 
part  of  his  estate  to  Mr.  Monk.  Upon  the  duke's 
d^athj  Mr.  Monk  brought  a  bill  in  Chancery,  to  set 
aalde  the  settlement,  and  establish  the  will ;  and  it 

« 

'WM  insisted  on  his  behalf,  that  although  the  will 
might  not,  iu  strictness  of  law,  be  a  revocation  of  the 
deed  <^  settlement,  the  circumstances  required  not 
having  been  pursued,  either  in  the  number  or  quality 
of  the  witnesses ;  yet  as  it  was  made  with  great  deli* 
beration,  (it  being  in  proof  that  the  draft  was  not 
completed  till  six  months  after  instructions  had  been 
given  for  preparing  it,  and  that  Lord  Ch.  Justice  Pol* 
lexfen's  opinion  was  taken  upon  it,)  it  ought  to  be 
deemed  an  effectual  revocation  in  equity,  although 
the  circumstances  required  had  not  be^   strictly 
pursued  V  as  they  were  only  prescribed  to  prevent 
surprise  \  and  it  was  evident  there  was  none  in  this 
C9ae.     But  it  was  held  by  Lord  Keeper  Somers,  the 
two  Chief  Justices,  Holt  and  Treby,  and  Mr.  Baron 
Powell,  that  the  latter  will  was  no  revocation  of  the 
former  settlement,  either  at  law  or  in  equity ;  for  in 
all  cases  of  revocations  merely  voluntary,   all  the 
circumstances   required  by  the   deed  creating   the 
power,  must  be  strictly  pursued  ;  and  there   was  no 
precedent  of  any  case  in  equity,  in  which  the  Court 
had  given  any  aid,  where  both  parties  were  volun- 
teers. 

,  5.  Husband  and  wife  settled  the  wife's  estate  to  Dormer  v. 
the  use  of  themselves  for  their  lives,  remainder  to  o  p"w^* 
their  first  and  other  sons  in  tail  male  \  with  a  power  &w. 

Q4 
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to  the  husband  "by  his  last  will,  gr  any  writisg 
purporting  to  be  his  last  will,  under  his  hand  and 
seal,  attested  by  three  or  more  credible  witnesses, 
(if  he  should  die  before  his  wife,  without  any  issue 
between  them  then  living,)  to  charge  the  premises 
with  any  sum  or  sums  of  money,  not  exceeding  2000^. 
to  be  paid  to  such  persons  as  he  should  appoint''^ 
There  was  no  issue  of  the  marriage  ;  and  the  husband^ 
by  his  last  will  in  writing  under  his  hand,  attested  by 
three  witnesses^  but  not  sealed,  reciting  his  power  of 
charging  the  premises  with  2000/.,  disposed  of  the 
same  among  his  relations.  One  of  the  questions  in 
this  case  was,  whether  this  will,  not  being  sealed^ 
was  a  good  appointment  imder  the  power. 

Lord  King  was  of  opinion  that  the  will  being  duly, 
,  executed,  was  a  good  appointment ;  but  directed,  for 
the  satisfaction  of  the  parties,  as  it  was  a  matter  of 
law,  that  it  should  be  referred  to  the  Judges  of  the 
Court  of  King's  Bench ;  and  it  was  by  them  held,  that 
the  will  was  void  as  a  charge,  for  want  of  being 
sealed. 

The  opinion  of  Lord  King  was  founded  on  an  idea 
that  the  words,  under  his  hand  and  seal,  referred  only 
to  the  sentence  immediately  preceding ;  viz.  or  any 
writing  purporting  to  be  his  last  will;  and  not  to  the 
words,  by  his  last  will :  so  that  the  power  might  be 
executed  either  by  a  will  duly  attested  according  to 
the  statute  of  frauds,  which  does  not  require  a  seal ; 
or  else  by  a  writing  purporting  to  be  a  will,  under 
his  hand  and  seal :  but  the  Court  of  King's  Bench 
was  of  opinion  that  the  words,  under  hand  and  seal, 
referred  to  both  the  preceding  sentences. 
2  Veut.  35C.  6.  In  the  case  of  Sayle  v.  Freeland,  whidb  was 
prior  to  that  of  Dormer  v,  Thurland,  the  Coiut  said, 
that  equity  would  help  in  the  execution  of  a  power^  ixt 
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a  little  circumstance,  when  the  owner  of  the  estate 
had  flilly  declared  his  intention  to  execute  the  power. 
But  in  a  subsequent  case  Sir  Joseph  Jekyll  said,  thirf"  ^^-  ^ 
was  going  too  far,  unless  there  were  some  equitable 
circumstances  in  the  case ;  and  was  contrary  to  what 
was  resolved  in  Bath  and  Montague's  case.  Lord 
Mansfield  has  also  said,  that  where  there  is  no  me-  Cowp.  R. 
ritorious  consideration,  the  intention  of  the  person  «   '    ^ 

'^  RossT«£wer, 

who  creates  the  power  cannot  properly  be  fulfilled,  2  Atk.  156. 
unless  the  form  is  strictly  piu^ued ;  and  this  doctrine  3^"*^"^  ^* 
has  been  confirmed  by  the  following  modem  case.        2  Bro.  R. 
7.  A  husband,  tenant  for  life,  had  a  power  of  revo- 


cation, by  any  deed  or  instrument  in  writing,  to  be  Kemp, 
executed  by  him  in  the  presence  of,  and  attested  by,  ^  ^••^•^W). 
three  or  more  credible  witnesses,  and  to  be  enrolled 
in  one  of  his  Majesty's  courts  of  record  at  West- 
minster ;  by  and  with  the  consent  and  approbation  in 
writing  of  nine  persons,  or  the  survivors  or  survivor 
of  them,  but  not  otherwise.    One  of  the  nine  persons 
whose  consent  was  necessary  gave  a  power  of  attorney 
to  the  husband,  authorizing  him  to  consent  to  any 
revocation  he  should  think  proper  to  make,  and  to 
execute  any  deed  or  instrument  necessary  for  that 
purpose.     By  a  deed  poll  executed  by  the  husband 
in  his  own  character,  and  also  as  attorney  to  one  of 
the  trustees  under  the  power,  he  revoked  the  uses  ; 
and  this  deed  was  enrolled.     Seven  years  afler,  the 
husband^  by  an  indentiu'e,  reciting  the  deed  of  revo- 
cation, and  that  it  being  executed  by  the  husband  as 
the  attorney  of  one  of  the  persons  whose  consent  was 
necessary,  upon  that  account   doubts  were  enter- 
tained of  its  validity,  as  a  revocation,  revoked  the 
uses,  with  the  consent  of  all  the  parties  required ; 
but  this  deed  was  not  enrolled,  in  the  lifetime  of  the 
iiuid)and :  the  court  tesolved  that  the  finrf;  deed  ww 
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not  a  good  revocation,  because  the  consent  of  one  of 
the  persons,  whose  consent  was  necessary,  was  loot 
sufficiently  given,  by  the  execution  of  the  deed  by 
tlie  husband,  as  his  attorney ;  for  if  such  a  mode  of 
signifying  a  consent  was  held  sufficient,  it  would  be  a 
toCal  destruction  of  the  check  intended,  by  requiring 
the  personal  approbation  of  a  third  person  :  that  the 
second  deed  was  not  sufficient,   because  it  was  not 
enrolled ;  and  that  the  enrolment  of  the  first  deed 
could  not  be  transferred  to  the  second ;  for  every 
thing  required  to  be  done,  in  the  execution  of  such  a 
power,  ought  to  be  strictly  performed. 
M'Qteen  v.        g.  It  was  held  by  Lord  Eldon,  that  a  power  of 
21  Vei.  467.   appointment  by  deed,  to  be  signed  and  sealed  in  the 

presence  of  two  or  more  witnesses,  but  not  required 
to  be  attested  by  them,  the  attestation  applying  only 
to  sealing  and  deliveiy,  was  sufficient ;  as  it  should  be 
presumed  that  the  signature  was  also  in  the  presente 
of  the  witnesses. 
Wright  r.  In  a  subsequent  case,  where  a  power  of  sale  waft 

17  Ves?454.  given,  with  the  consent  of  certain  persons,  testified 
by  a  writing  under  their  haiids  and  seals,  attested  by 
two  or  more  witnesses ;  the  attestation  extending 
only  to  the  sealing  and  delivery  of  the  deed  ;  Lord 
Eldon  held,  that  there  should  have  been  an  attestation 
of  the  act  of  signing ;  and  directed  a  case  to  the  Court 
of  Common  Pleas,  where  it  was  agreed  that  the  deed 
was  not  executed  conformable  to  the  power. 

9-  By  the  stat.  ^4  Geo.  III.  c.  I68.  it  is  enacted, 
"  that  every  deed  or  other  instrument,  made  with 
the  intention  to  exercise  any  power,  authority, 
or  trust,  or  to  signify  the  consent  or  direction  <rf^ 
any  person,  whose  consent  or  direction  may  be 
neceifiary  to  be  so  signified,  diall  (if  duly  signed  and 
exectttedi  and  in  other  respects  duly  attested,)  be  d 
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the  ttine  validity  aad  efifect»  and  no  oih^r^  at  law  and 

in  ^juity,   and  proveable  in  like  maimer,  as  if  a 

memorandum  of  attestation  of  signature,  or  being  .. 

under  hand,  had  been  subscribed  by  the  witness  or 

witnesses  thereto,  expressing  the  fact  of  sealing,  or 

9f  sealing  and  delivery,  without  e^ressing  the  fact 

of  signing ;  or  any  other  form  of  attestation  shall  ; 

sot  exclude  the  proof,  or  the  presumption  of  sigoa*       ^  " 

tare/'  [ 

10.  There  are  however,  several  cases  where  a  court 
-of  equity  will  support  a  defective  execution  of  a 
power  ;  which  will  be  stated  in  the  next  chapter. 

11.  Where  the  nature  of  the  instrument  by  which  Where  ih« 
a  power  is  directed  to  be  executed,  is  particularly  g^fied  ,k 

flMcified,  it  must  be  adopted.    Therefore  a  power  »«••  ^  . 

Suootefl* 
to  revoke  by  deed,  cannot  be  executed  by  wilL 

12.  Tbe  Earl  of  Bath,  and  Lord  Pulteney  his  eldest  JJJJ^^**  ""• 
son^  joined  in  suffering  recoveries,  and  declared  the  Gowp.  2M. 
uses  thereof  to  such  persons  as  Lord  Bath  and  Lord 
Pulteney,  by  any  deed  or  deeds  sealed  and  delivered 

by  them  in  the  presence  of  two  9r  more  credible 
witnesses,  should  jointly  appoint;  and  in  case 
of  the  death  of  either  of  them,  then  as  the  sur- 
vivor of  them,  by  any  deed  or  deeds,  to  be  exe*. 
cuted  as  aforesaid,  should  appoint.  Lord  Batl^ 
having  survived  his  son,  made  his  will,  duly  executed 
and  sealed,  and  thereby  devised  a  pieoe  of  ground 
comprised  in  one  of  the  recoveries.  The  question 
wasi  whether  this  will  should  operate  as  an  executioa 
df  the  power.  A  case  having  been  sent  by  the  Court 
of  Chancery  to  the  Court  of  King's  Bench  on  thia 
point ;  Lord  Mansfield  said,  the  first  requisite  which 
the  power  prescribed  was  in^iosaible  to  be  perfamed 
hy  will,  which  was,  that  it  should  be  by  joint  deeA 
•f  Lord  Badt  and  his  sool    JU  wa«  true  tl^  swrvivoc 
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had  the  same  power ;  but  then  it  was  etnpfaatieall 
reserved  to  be  executed  by  deed.  Now  the  won 
deed,  in  the  understanding  of  the  law,  had  a  tedbnica 
signification,  to  which  a  will  was  in  no  respect  ap 
plicable.  If  any  words  had  been  thrown  in,  such  u 
writing,  instrument,  or  other  term  c^.a  general  com- 
prehensive meaning,  it  might  have  been  fair  to  have 
taken  advantage  of  it,  in  favour  of  the  intention ;  but 
there  being  no  general  words,  nor  any  meritorious 
consideration,  it  was  impossible  to  say  that  a  will  was 
a  deed,  within  the  terms  of  this  powen 

The  Court  of  King's  Bench  certified,  that  the 
power  was  not  duly  executed  by  this  will.  This 
opinion  was  confirmed  by  a  subsequent  determina- 
tion of  that  Court,  and  affirmed  by  the  House  of 
Lords. 

13.  Although  the  Courts  have  never  deviated  fiom 
the  principle,  that  all  the  circumstances  required 
should  be  pursued,  yet,  in  other  respects,  they  have 
proceeded  with  sufficient  liberality  in  supporting 
revocations  and  appointments.  Thus,  if  a  power  be 
given  generally,  without  any  restriction  as  to  the 
nature  of  the  instrument  by  which  it  is  to  be  exe- 
cuted }  or  if  words  of  a  general  nature  only,  such  as 
writing  or  instrument,  be  inserted ;  it  may  in  such 
case  be  executed  either  by  a  deed,  or  by  a  will. 

14*  A  person  covenanted  to  stand  seised  to  the 
use  of  himself  for  life,  remainder  to  his  eldest  son 
and  the  heirs  of  his  body ;  reserving  to  himself  a 
power,  by  writing  under  his  hand  and  seal,  and  by 
him  delivered  in  the  presence  of  three  credible  wit. 
aesses,  to  revoke  the  uses.  Afterwards  the  cove- 
nantor made  his  will  in  writing,  under  his  hand  and 
sealj  delivered  in  the  presence  of  four  witnessesi  and 
thereby  devised  the  lands  comprised  in  the  deed  of 
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covenant  to  his  youngest  son^  It  was  resolved,  that 
this  will,  being  a  writing  signed,  sealed,  and  delivered 
in  the  presence  of  three  credible  witnesses,  was  a 
good  revocation  and  appointment. 

15.  In  the  preceding  case,  the  power  was  directed 
to  be  executed  by  the  donee  thereof,  being  in  perfect 
health  and  sound  memory ;  and  though  the  verdict 
iid  not  find  his  being  in  perfect  health  and  memory^ 
yet  it  was  held  to  be  well  enough ;  for  that  should 
be  presumed,  unless  the  contrary  was  proved. 

16.  A  person  devised  lands  to  his  wife  for  life,  and  Tomlinscii  v. 
then  to  be  at  her  disposal,  provided  it  was  to  any  of  i  ^.  wm 
his  children,  if  living  \  if  not,  to  any  of  his  kindred  ^^^* 

that  his  wife  should  please.  The  wife  married  a 
second  husband,  and  conveyed  the  premises,  jointly 
with  him,  by  lease  and  release,  and  fine,  to  a  trustee 
aod  his  heirs,  to  the  use  of  the  wife  for  life,  remainder 
to  her  daughter  by  her  first  husband,  and  the  heirs 
of  her  body,  remainder  to  her  son  by  her  first  hus- 
band, and  his  heirs.  The  Court  was  of  opinion  that 
the  conveyance  by  lease  and  release  was  an  efiectual 
thou^  an  improper  execution  of  the  power. 

17.  In  a  settlement  a  power  was  given  to  Elizabeth  Rotcomiwtt 
Fowke,  by  any  writing  under  her  hand  and  seal,  e  Bro.  ParU 
attested  by  two  or  more  credible  witnesses,  (notwith-  ^  ^^* 
standing  her  coverture)  to  revoke  the  uses,  and  by 
the  same  or  any  other  deed  to  appoint  new  uses.. ' 
Elizabeth  Fowke  made  her  last  will  in  writing,  under 
her  hand  and  seal,  and  in  the  presence  of  three  cre- 
dible witnesses,  and  thereby,  without  taking  notice  of 
her  power,  devised  the  estates.    Upon  a  case  sent 
fiiDm  the  Court  of  Chancery  of  Ireland  to  the  Court 
of  Common  Fleas  there,  it  was  certified  that  the  will 
was  a  good  execution  of  the  power.     And  on  an 
appeal  to  the  House  of  Lords    of  England,  the 
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T!t.38«c«S.       25«  So  the  appointee  under  a  will,  made  in  exe- 
cution of   a   power,    must   survive  the  appointor, 
1  Ves.  135.     otherwise  the  appointment  will  be  void.     And  an 

TkTss^*  8  WP^^^^^^  ^y  ^^9  under  a  power,  operates  as  a 

common  devise ;  for  the  appointee  in  fee  simple,  if 
heir  at  law,  is  in  by  descent,  not  by  purchase. 

The  Power         gg^  An    instrument  mav  operate  as  a  revocation 

need  not  be  .  -  i  "  .    i  .  « 

recited*         ^^d  appomtment,  without  any  recital  or  mention  m 
Hob.  160.      the  power.     For  if  the  act  done  be  of  such  a  nature 

that  it  can  have  no  operation,  unless  by  virtue  of  the 

Jpower,  the  law  will  resort  to  the  power,  and  therdiy 

give  validity  to  the  instrument,  upon  the  princqile 

that  quando  non  valet  quod  ago,  ut  ago,  valeat  qttaar 

turn  valere  potest. 

Cleire's  Case,      27*  Clement  Harewood  being  seised  of  three  acres 

Cro.&iz.      of  land  held  m  capite^  made  a  feoflftnent  in  fee  of  i 

877.  two  of  them,  to  the  use  of  his  wife  ""for  life ;  and  | 

afterwards  made  a  feofiinent  of  the  third  acre,  to  the   ! 
use  of  such  person  or  persons  as  he  should  by  his   , 
last  will  in  writing  appoint.  Clement  Harewood  after-  I 
wards  devised  the  third  acre,  by  his  will  in  writing,  to 
a  stranger  in  fee.     It  was  resolved,  that  as  Clement 
Harewood  had  not  a  power  of  devising  the  third  acre 
under  the  statute  of  wills,  it  being  held  in  cajHte^  lus 
will  should  operate  as   an    appointment  under  his 
power ;  for  otherwise  it  would  have  no  effect. 
Scrope*s  S8.  N.  Scrope  reserved  to  himself  a  power  (^levo* 

^Ss!*  ^^^   cation  by  writing  indented  under  his  hand  and  seal,. 

subscribed  in  the  presence  of  three  witnesses ;  after- 
wards, by  indenture  subscribed  in  the  presence  of  three 
witnesses,  he  covenanted  to  stand  seised  of  the  same 
lands  to  other  uses.  It  was  resolved  in  the  Court  of 
Wards,  by  the  two  Chief  Justices  and  the  Chief  Baron, 
that  although  there  was  no  express  declaration  of  any 
intention  to  revoke  tlie  former  uses,  yet  that  ^ 
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ccmveyance  should  enure,  first,  as  a  revocation  of  the 
fonner  uses,  and  secondly,  as  a  declaration  of  new 
uses  ;  quia  non  rejert  an  guts  intentionem  suam  decla* 
ret  verbis,  an  rebus  ipsis  etJhcHs.  Arid  when  Serope 
limited  new  uses,  he  thereby  signified  his  purpose  to 
revoke  the  fonner  ones. 

29*  W.  Dormer  conveyed  his  estate  to  trustees  to  Guy  ▼•Dor- 
certain  uses,  with  a  proviso;  that  if  he  should  by  any  5!^« 
writing,  executed  in  the  presence  of  two  or  more  295. 
witnesses,  ill  express  words,  signify  and  declare  his 
intention  to  revoke  or  make  void  that  deed,  the  uses 
should  cease.    W.  Dofmer  afterwards  made  his  will 
in  writing,  signed  and  sealed  in  the  presence  of  two 
witnesses,  by  which  he  gave  and  devised  the  lands  Gilmore  r. 
to  different  persons,  from  those  to  whom  they  were  skbL!*325. 
limited  by  the  deed.     It  Was  contended,  that  the  ^^  ^*  Deg, 

2  P.  Wma. 

ph!*a8e,  bg  express  "words,  excluded  all  implied  revo-  414,       *    , 
cations ;  but  it  was  determined  that  the  will  operated  ^  Bro.  R. 
as  an  execution  of  tiie  power. 

50.  The  instrument  by  which  a  power  is  executed,  But  the  In- 
must  however  mention,  or  have  sonie  reference;  to  mlwtnrfer to 
flie  estate  on  which  it  is  intended  to  operate  j  other-  the  Estate. 
wise  it  will  not  be  considered  as  a  revocation  or  ap- 
pcHntment     But  it  will  be  suiBSeient  if  the  estate  sub- 
jected to  the  power  be  referred  to,  in  terms  which 

iricTude  it  Witli  l2ie  other  property  of  the  ap^fointor  j 
^ilihough  it  be  not  particularized. 

51.  A  person  having  a  power  to  charge  ah  estate  Probert  v. 
with  2,000/.  after  the  death  of  his  wife,  and  a  term  ^^^44,^ 
for  yeiixs  being  created  for  that  purpose,  he  made  a 

will,  beginning  with  these  words,  **  I  charge  all  my 
nai  estate.^'    It  was  held  by  Lord  Hardwicke,  that  if 
&  man  had  power  to  charge  an  estate,  it  was  not  ne«  Exparte 
eetoary  in  the  execution  of  it  that  he  should  refer  to  ^^559^ 
ttie  dieed  out  of  wliich  the  .power  arose ;  for  in  a  court 
Vol.  IV*  R 
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~    of  equity  it  was  enough  that  his  intent  appeared : 

and  .if  in  the  execution  he  sufficiently  described  the 

estate  which  he  had  power  to  charge,  it  would  he 

bound.;  especially  where  the  person  charging  was  a 

purchaser  of  the  power :  and  he  held  the  power  to  be 

well  executed. 

Sunden  v.         32.  A  person  devised  his  real  estate  to  be  sold,  and 

2  Ves,  jun.     &^^  ^^  money  arising  from  the  sale,  and  the  residue 

589.  of  his  personal  estate,  in  trust  for  his  wife  for  life,  and 

after. her  decease,  as  to  one  moiety,  for  such  person 
or  persons  as  she  should  by  any  deed  or  writing,  or 
by  will,  with  two  or  more  witnesses,  appoint.  The  real 
estate  was  not  sold.    The  testator's  widow  received 
the  rents  and  profits,  and  the  produce  of  the  personal 
estate  for  her  life  <;  and  by  her  will,  after  disposing  of 
:  some  specific  articles,  whioh  she  described  to  have  been 
her  husband's,  she  gave  the  residue  thus  : — "  All  the 
o^st,  residue,  and  remainder  of  my  estate  and  efiects,, 
of  whatever  nature  or  kind  soever,  and  whether  real 
or  personal,  and  all  my  plate,  china,  linen,  and  other 
utensils  which  I  shall  be  possessed  of,  interested  in, 
or  entitled  to,  at  the  time  of  my  decease,  subject  to 
and  >  after  payment  of  all  my  just  debts,  funeral  ex* 
pences,  and  charges  of  proving  my  will,  and  specific 
legacies,  I  give  to  A.  B.  &c.''    This  will  was  attested 
by  three  witnesses.    The  testatrix  had  no  other  i^al 
estate  than  that  directed  by  her  husband's  will  to  be 
sold.    One  of  the  questions  was,  whether  the  resi« 
d  ary  clause  in  this  will  was  a  good  execution  of  the 
f  »wer  of  appointment. 

Lord  Loughborough.-^It  is  material  to  consider 
what  the  interest  was  that  she  took  under  her  hus- 
band's will,  and  what  she  has  done.  She  was  entitled 
for  life  to  the  income  of  all  the  residue  of  his  real  and 
personal  estate,  and  a  moiety  was  given  to  her  absolute 
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dsposal,  by  any  deed  or  writing,  or  by  her  will,  at- 
tested by  two  witnesses.     She  was  not  limited  as  to 
objects ;  and  as  to  the  mode,,  it  was  as  ample  a  lati- 
tude  as  any  one  could  have.     It  is  a  little  hard  to 
attempt  to  explain  that  it  was  not  her  estate  :  how 
could  she  have  had  it  more  than  by  the  enjoyment 
during  life,  and  the  power  of  disposing  to  whatever 
penon  and  in  whatever  manner  she  pleased,  with  the . 
small  addition  of  two  witnesses  ?  By  her  will  she  gives 
all  iier  estate  and  effects.  It  is  hard  to  say,  that  using 
that  expression,  she  meant  to  distinguish,  and  not  to 
include  this,  which  was  as  absolutely  her's,  as  any 
other^part  of  her  property.     But  the  person  who  drew 
the  will  goes  on  with  augmentative  phrases,  *^  of  what 
nature  or  kind  soever,  and  whether  real  or  personal :" 
these  words  do  not  add  much  to  the  force  of  it,  "  which 
I  shall  be  possessed  of,  interested  in,  or  entitled  to/' 
It  is  admitted  there  would  be  no  doubt  if  she  had 
said,  of  which  I  have  power  to  dispose.     Those  last 
words  would  not  add  much,  after  what  she  had  said 
before.     But  take  it  according  to  the  strict  technical 
rule  in  Sir  Edward  Clere's  case, .  that  a  general  dispo- 
sition, will  not' dispose  of  what  the  party  has  only  a 
power  to  dispose  of,  unless  it  is  necessary  to  satisfy  the 
words  of  the  disposition.     The  testatrix  had  no  other 
real  estate.     I  am  bound  to  satisfy  all  these  words : 
upon  -the'  technical  rule,  I  can  satisfy  them  no  other 
way :  I  cannot  avoid  supposing,  what  every  one  must 
be  convinced  she  meant,  that  she  made  no  difference 
between  what  she  had  from  her  husband,  and  her  other 
property. 

^    Oruan  appeal  to  the  House  of  Lords,  this  decree  ^  ^ro.  Pari. 
WM  affirmed.  ^- ''''• 

33.  The  cases  whfere  a  power  has  been  held  to  be 
executed^  under  the  general  words  of  a  will,  are  either 

R2 
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where  the  words  of  the  will  cannot  be  satisfied  witlMmt 
Andrews  v.    its  operating  as  an  appointment ;  or  where  there  w 

2  Bro^  some  description  of,  or  atlusioii  tOt  the  prc^erty  which 
297.  19  the  subject  of  the  power.  For  if  the  doctriue  be 
LAnghaxn  v.    carried  any  farther,  a  person  having  a  power  cwld 

3  v^y467.    nevw  make  a  wiU,  without  beiiig  held  to  execute  the 

power. 
A  Power  may     34*  Although  a  power  of  appointoient  be  directed 
b^  s^otJ*^    ^^  ^  eScecuted  by  any  deed  or  writiog»  yet  it  way  be 
Assuvancea.    executed  by  several  acts  and  assurances;  provided 

they  have  sudi  a  relation  to  each  othep  that  they  may 
be  considered  as  makmgtog^her  but  one  assurance. 
Leicester's         S5.  A  person  having  a  power  to  revoke  by  iadan^ 
2:?B^' '  ^^^^  ture,  executed  a  deed  whereby  he  covenanted  to  Iwy 

a  fine  to  other  uses ;  and  afterwards  levied  a  fine  ac- 

.  eordingly. — ^Lord  Hale  said,  **  Upon  the  close  and 

nice  putting  of  the  case,  this  might  seem  to  be  no  xe- 

vocation,  for  it  was  clear  that  neitiier  the  deed  nor  the 

fine  separately  taken  could  revoke;  but  qtuB  am 

valent  stngtikj  juncta  prosunL**    And  it  wa»  deier^ 

mined,  that  the  deed  and  fine  taken  together  qiecated 

as  a  good  revocation. 

Herrinev.         ^^*  ^^  James  Williamg  made  a  voluntary  setfele* 

Browne,  "    ment,  to  the  use  of  himself  for  life,  remainder  to.  his 

<2Sh?wli99!  brother  in  tail,  reserving  to  hiniself  a  power  ofievo^ 

Garth.  22.      catiou,  by  deed  indented  under  his  hand  aod  seaL 

Some  time  after,  Sir  J.  Williams  levied  a  fine^  and  bjpr 
a  deed  made  between  him,  his  brother,  and  othei»b 
bearing  date  a  month  after  the  fine  was  levied^  secit* 
hig  the  fine,  it  was  declared,  that  at  the  time  of  levy^* 
ing  the  said  fiiie,  the  agreement  of  all  the  partieawas^ 
that  it  should  enure  to  the  use  ofthe  said;  Sir  J.  Wil- 
liams and  his  heirs.  It  was  determined  iathe  Exdie^ 
qiier  Chamber,  by  six  Judges  against  two,  that  this 
fine  and  declaration  of  uses  were  to  he  conaideceii  aa 
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(me  and  the  ^at&e  conte^raiice ;  and  operated  as  an 
execution  c^  fte  ^bwen 

37.  Powers  rf  revodatioo  and  appointment  may  be  ^^  ^  *fi*- 
dXeciited  at  diflb'ent  titnes,  ovet  difierent  parts  of  the         ^'"^^ 
esf^tee  that  are  subject  to  the  power. 

38.  C.  Digges,  in  consideration  (^  his  marriage^  Digget^e 
covenanted  to  sta&d  seised  to  the  use  of  himself  for  ^  ^*  1^3^ 
life,  remainder  to  the  tise  of  his  son  in  tail,  with  a 
provisov  that  it  should  be  lawful  for  him  to  revoke  any 

of  ^eusi^  01"  el^tatesi  and  to  limit  new  uses.    Digges 
revoked  tb^  usd^  of  pliirt  of  the  lands,  and  afterwards 
revoked  the  uses-  of  another  part    It  was  resolved,  sir  R.  Lee'» 
that  he  mlghi  invoke  part  at  oh6  time,  arid  part  at  ^^.  ^ 
afliMher,  add  so  of  the  rd^due,  till  he  had  revoked  s.  P.  * 
alL 

39«  A  p6w6f  was  given  by  will  to  a  person,  <<  from  Zouch  r. 
time  to  timely  by  deed  or  deeds,  writing  or  writings,  2Buir7i  36. 
to  liifijt  or  appoint  to  the  use  of  any  woman  or  l  Black.  R. 
women,  for  and  in  lieu  of  a  jointure,  all  or  any  part 
of  th6  laiid,  UtJ*    The  devisee,  on  his  marriage,  ap- 
pomted  part  of  th6  premises  to  the  use  of  his  wife, 
pursuit  to  his  poWfet.    Aftetwards  the  flevi^^e,  by  ' 

aiiother  deed^  f eciting  that  he  had  got  an  additional 
poftfoa  by  his  Wife,  in  consideration  thereof,  and  as 
an  ad^itioBail  jointure,  appointed  another  part,  of  the 
premiaecf  to  the  tise  of  his  wife.    The  questfon  was, 
n^^thec  the  devisee  had  not  completely  e^austed 
)m  power  brf  the  first  appointment,  or  whether  he 
had  stSQ  inSfllcient  power  to  make  the  second  appoint- 
ment.    It  was  unanimously  resolved,  that  the  power 
.  was  not  exhausted  by  the  first  a:ppointinent,  and  there- 
fiMd  thut  the  iieco&d  appointment  was  good, 
f.  40.  It  is  laid  down  by.  Lord  Nottingham,  that  1  Veni.85. 
where  a  man  has  a  power  of  appointing  a  tee,  he  tx^ 
executd^it  at  several  times,  and  appoint  an  estate  tor 
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life  at  one  time,  and  &e  fee  at  another.  And  in  a 
modem  case  Lord  Kenyon  said — **  A  power  may  be 
executed  at  different  times,  if  not  fully  executed  at 
first ;  provided  the  party,  in  the,  whole  execution,  do 
not  transgress  the  limits  of  the  power,  as  in  Zoucb 
V.  Woolston." 
ment^ma^be  41.  An  appointment  may  in  some  instances  have 
a  lievocation  a  partial  effect,  and  only  operate  as  a  revocation 

pro  tanto.  Upon  this  principle  it  has  been  held,  that 
where  a  person,  having  a  power  of  revocation  and 
appointment,  mortgsiges  the  lands,  such  a  mortgage 
ooly  operates  as  a  revocation  jiro  tanto^  because  in 
equity  the  mortgagor  still  continues,  owner  of  the 
estate ;  a  mortgage  being  considered-  as  a  pledge 
only  for  the  money  borrowed. 

42. .  .But  w  here  a  mortgi^e  is  m^e  by  an  e:iecUtiDn 
of  a  power,  and  there  is  also  a  complete  disposition 
of  the  equity.,  of,  redengption,  there  the.  re  vocation 
will  be  complete. 

43.  A  person  who  had  a  power  of  revocation  and 
appointment,  conveyed  the  estate  to  trustees  and 
their  heirs,^  upon, trust  out  of  the  rents  and  profits, or 
by  mortgage  or  sale,  to  raise  so  much  money  as  should 
b^ ^ufiioiei^t  to  pay  allthe debts^ mentioned* in  a  schiB- 
dule  thereunto  annexed ;  and  after  payment:  thereof, 
to  pay  ttie  overplus,  and  reconvey  such  part;  as  should 
be  unsold,  to  the  grantor,  or  such  other  person  as  he 
should  appoint.  It  was  determined  that,  this  deed 
operated  as  a  complete  revocation  of  the  uses,  and 
not  as  a  revocation  pro  tanto  :  and  this  decree  was 
^^(j\^^  a  s^fiirmed  in  the  House  of  Lords. 
Power  tt  ex-       44,  Where  a  power  is  exceeded  by  an  appointment, 

ceeded,  the        .  .         u  j-         -x-  i>       ^  .       ^^       ^        7 

Excess  only  is  either  by  a  disposition  of  a  larger  mterest  than  is 
Parker  ▼.  warranted  by  the  power,  or  to  persons  not  objec^ 
pkrker,  of  the  pc  w^er  J  the  excess  only  is  void :  and  the  courts 
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will  support  the    execution,   as  far   as   the  power  Alexander  v. 

,  Alexander, 

warrants.  2  Vet.  (WCr. 

45.  A  tenant  for  h'fe  on  an  estate  on  which  were  Campbell  v. 
mines,  with  power  to  let  leases  in  possession  for  j^^  74^^ 
21  years,  made  a  lease  of  the  mines  for  i&  years  j 
without  reference  to  the  power.    This  was  held  a 

good  lease  in  equity  for  41  years ;  and  I  coitceive 
would  now  be  held  good  at  law. 

46.  Lands  were  limited  to  Shute  Adams  for  life,  Adams  r. 
remainder  to  Frances  Adams  his  wife  for  life,  re-  covro%5i 
mainder  to  the  use  of  such  child  or  children  of  the 

said  Shute  Adams  and  Frances  his  wife,  and  for  sudi 
estate  and  estates,  as  they  should  jointly,  or  as  the 
survivor,  in  case  of  no  joint  appointment,  should  by 
deed  or  will  direct  or  appoint ;  and  for  want  of  such 
direction  or  appointment,  to  the  use  of  the  firsthand 
every  other  son  of  the  said  Shute  Adams  and  Frances 
his  wife,  severally  and  successively  in  tail.  Frances 
Adams  survived  her  husband,  and  by  deed*  reciting  * 

her  power,  appointed  the  premises  to  the  use  of  Mary 
Shute  ^  Adams,  her  eldest  surviving  daughter,  for  life, 
remainder  to  trustees  to  preserve  contingent  remain-  ' 

ders,  remainder  to  her  first  and  other  sons  in  tail  male, 
remainder  to  her  daughters  in  tail  general,  re- 
mainder to  Catherine  Adams,  the  other  daughter  of 
Frances,  for  life,  remainder  to  her^ons  and  daughters 
in  the  same  manner ;  remainder  to  the  use  of  the 
right  heirs  of  the^  said  Frances  for  ever.  Frances 
Adams  died,  leaving  the  said  two  daughters  and  one 
son.  Tlie  case  being  referred  by  the  Court  of  Chan- 
cery to  the  Court  of  King's  Bench,  that  Court  certi- 
fied their  opinion  that  though  Frances  Adams  executed 
her  power,  which  was  confined  to  child  or  children,  by 
limiting  estates  to  her  grandchildren,  yet  Uie  same 
<^ht  to  prevail  so  far  as  her  power  extended,  and 

R  4 


«48 

Itobinson  v, 
Hardcastle, 
2  Term  R. 
241. 


Brudenell  v. 
1  East.  442. 


/ 


Title  XXXII.  Deed.  Ch.  xvi.  S  46,  4^. 
that  tlie  limitation  to  her  daughters  was  good ;  bat 
that  the  disposition  of  the  inheritance  to  the  child  or 
children  of  her  daughters  was  void  ;  therefore  there 
was  no  appointment  of  the  inheritance,  and  the  son 
took  an  estate  tail  therein,  subject  to  the  estates  for 
life  of  his  sisters. 

47*  A  power  of  appointment  was  given  to  husband 
and  wife,  and  the  survivor  of  them,  unto  and  among 
all  the  children  of  the  marriage,  for  such  estates  as 
tliey  should  appoint  -,  and  in  default  of  appointment, 
to  the  first  and  other  sons  of  the  marriage  in  taUmale^ 
remainder  to  the  right  heirs  of  ike  husband.    The 
wife  having  survived,  appointed  the  estate    to  a 
daughter  for  life,  remainder  to  her  eldest  son  for  lif<^ 
remainder  to  his  first  and  other  sons-  in  tail  mal^ 
remainder  to  her  second  son  in  the  same  mannery 
remainder  to  her  daughter  in  fee.    Botl;i  the  soos 
died  without  issue.    Lord  Kenyon  said,  the  wife  had 
no  power  to  appoint  to  the  children  of  unborn 
children,  but  was  confined  to  execute  her  power 
among  the  children.    So  far  therefore  as  she  i^- 
pointed  an   estate  for  life   to  the  dai^hter,  with 
remain4er  for  lifb  to  the  eldest  son»  she  did  wel^if 
beyond  that  she  exceeded  her  power,  in  appointing 
to  the  issue  of  the  son ;  and  therefore  the  excess  ivas 
void.    But  it  was  equally  clear  that  she  did  not  intend 
that  the  subsequent  Umitation  over  to  the  daughter  in 
fee  should  be  accelerated ;  but  it  was  made  to  depend 
upon  the  intermediate  limitations  toHhe  issue,  of  her 
brothers,  and  she  was  not  to  take  till  their  issue  male 
were  extinct.    Those  intermediate  limitations  there-* 
fore  being  void,  the  ultimate  remainder  depaident 
upon  them  must  also  fall.     If  then  the  appointment 
were  originally  bad  for  the  excess,  .the  subsequent 
circumstance  of  the  death  of  the  brothers  without 
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ba;vuig  had  isj&ue,  could  not  make  it  good;  the 
appointment  must  have  been  legal  at  the  time  of  its 
creation,  llierefore  the  estate  must  go  as  in  default 
of  appointment. 

48.  A  condition  annexed  to  an  appointment,  where  ^^  «. 644. 
the  power  does  not  warrant  such  condition,  will  be  p^wl^t, 
deemed  void.     So  that  if  a  father,  having  a  power  to  1>Y*^'  ^' 
appoint  a  sum  of  money  among  his  children,  qualifies 
his  appointment  to  one  of  them  with  a  condition,  that 
he  shall  release  a  debt,  or  pay  a  sum  of  money,  the 
appointment  will  be  absolute,  and  the  condition  void. 
49*  The  principle  upon  which  this  doctrine  is 
founded,  is,  that  where  there  is  a  complete  execution 
of  a  power,  and  something  es  abundanti  is  added 
which  is  not  warranted  by  the  power ;  there,  if  the 
excess  be  distinguishable,  so  that  the  (Dourt  can  draw 
a  line,  the  execution  will  be  good,  and  the  excess 
only  will  be  void.     But  if  the  boundary  between  the 
execution  and   the  excess   cannot  be  ascertained, 
the  execution  will  then  be  void  for  the  whole. 

^0.  An  appointment  in  execution  of  a  power  will  An  Appoiut- 
be  good,  though  it  limits  a  lesser  estate  than  that  giv^al^ler 
which  the  appointor  was  capable  of  creating.  Ibuta. 

51.  J.  S.  having  four  children,  two  sons  and  two  Tliw«ytes  v. 
daughters,  settled  his  estate  to  the  use  of  himself  for  ^If'  ^ 
life^  remainder  to  his  wife  for  life,  and  after  their 
decease,  to  the  use  of  such  child  and  children,  and 
in  such  shares  and  proportions,  as  he  should  appoint. 
J..  S,  by  his  will  devised  a  rent  charge  out  of  those 
bmds  to  his  youngest  son  for  life,  remainder  to  ^e 
%t  and  other  sons  of  his  body,  and  if  he  died  with- 
out issue,  so  as  the  estate  should  come  to  his  eldest 
son,  then  to  pay  500  L  a  piece  to  his  daughters^  The 
eldest  son  insisted  that  liie  power  was  not  well  pur< 
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medy  as  the  testator^ight  have  distributed  the  lands 
among  his  children,  but  had  no  power  to  devise  a 
rent  charge,  or  sums  of  money.     But  the  Court  held 
the  appointment  good. 
Roberts  ▼.         52.  Husband  and  wife  levied  a  fine  of  the  wife's 
2  Ab.  £q.      estate  ;  and  the  uses  declared  were,  that  the  husband 
«68.  and  wife,  or  the  survivor,  should  have  a  power  to 

appoint  and  divide  the  estate  among  their  younger 
children,  in  such  proportions  as  they  or  the  survivor 
shoidd  think  proper.     The  husband  survived,  and  by 
his  wiH  gave  his  daughter,  who  was  the  only  younger 
child,  3,000/.   charged  upon  his  wife's  estate,  in- 
tending thereby  to  execute  his  power.     One  of  the 
questions  was,  whether  this -was  a  good  execution  of 
his  power.    It  was  urged  that  this  was  a  naked  power, 
and  ought  to»be  executed  in  the  very  terms  of  it'; 
and  was  compared  to  a  condition,  which  must  be 
strictly  performed.     But  it  was  resolved  by  Lord 
Hardwicke  that  the  power  was  in  substance  well 
executed.    It  was  true  the  direct  terms  of  the  power 
were  not  pursued,  but  the  intent  and  design  of  it 
were.     It  was  admitted  that  the  husband  might  have 
appointed  part  of  the  estate  to  be  sold,  and  the  money 
raised  by  such  sale  j  and  what  was  done  was  exactly 
the  same  thing.     The  Court  might  order  a  sale.    It 
was  the  same  to  the  heir  or  remainder-man  which 
way  the  child  was  to  be  provided  for,  only  that  giving 
a  portion  of  the  estate  itself,  might  be  a  means  to  tear 
it  to  pieces  ;  whereas  the  estate  would  be  kept  entire ; 
and  it  was  better  for   the  daughter,  and   perhaps 
thought  so  by  the  testator,  that  she  should  have  a 
sum  of  money  than  a  small  estate ;  and  though  the   • 
'  will  might  not  enure  as  a  good  execution  of  the  power, 
in  strictness ;  yet  within  the  meaning  and  design  of 
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it,  was  a  good  charge  for  the  young  lady's  benefit ; 

and  the  case  of  Thwaites  v.  Dye  was  a  very  strong  aote,  (51. 

one  to  that  purpose. 

58.  A  tenant  for  life  having  a  power* to  limit  the  Rmttlcr. 
lands  to  any  woman  whom  he  should  marry, *for  her  2^ra!992. 
life,  by  way  of  jointure;  made  a  lease  for  99  years, 
determinable  on  the  death  of  his  ;wife,  by  way  of  a 
jointure  for  her.     It  was  hdd  by  the  Court  of  King's 
Bench,  on  a  special  verdict,  that  this  was  not  a  good  * 
execution  of  the  power  at  law ;  for  the  estates  were 
totally  different,  one  being  a  freehold,  and  the  other 
a  chattel.      But    Lord   Mansfield  said  the  widow  2  Burr,  1147. 
brought  her  bill  in  Chafnceiy,  and  Lord  Talbot,  ar- 
guing from  the  same  premises,  the  power  and  the 
lease,  without  any  other  circumstance,  held  the  lease 
to  be  warranted  by  the  power :  he  said  it  was  not  a 
defective  but  a  blundering  execution;  and  he  de- 
creed the  defendant  to  pay  all  the  costs,  both  at  law 
and  in  equity. 

54.  A  power  of  charging  an  estate  with  portions  Or  direct  a 
for' younger  children ;    or  of  appointing   an  estate  pobt*the**^ 
among  them ;  has  been  held  to  be  wdl  executed  by  ^oncy. 
a  will,  directing  a  sale,  and  appointing  the  money. 
'   55. '  In  a  marriage'settlement  there  was  a  covenant  Long  r. 
by  the  intended  husband,  to  purchase  and  convey  an  5  y^  jon, 
estate  in  strict  settlement,  with  a  power  to  the  bus-  4^- 
band,  tenapt  for  life,  in  case  there  simuld  be  any 
younger  child  or  children,  to  charge  such  sum  or 
sums  of  money  for  such  younger  children,   as  he 
should  appoint.     The  husband  declared  by  his  will 
that  a  particular  farm  should  be  sold  after  his  wife's 
death,  and  the  money  disposed  of  among  his  younger 
children.    The  Court  said,   that  this  appointment 
being  in  substance  exactly  what  the  husband  had  la 
right  to  do,  was  good. 
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66.  In  a  settlement  there  was  a  power  given  U 
the  husband,  of  appointing  the  lands  to  the  childres. 
The  husband  by  his  will,  reciting  the  settlement^  and 
the  power  therein  contained,  devised  the  estates  so 
settled  to  trustees,  to  sell  and  dispose  thereof,  and  to 
divide  the  produce  among  his  children.  The  Master 
of  the  KoUs  (Sir  W.  Grant)  held  this  a  good  execu- 
tion of  the  power. 

57.  Where  a  person  has  a  power  of  appointing  an 
estate,  or  a  sum  of  money,  unto  and  among  his  chil- 
dren, or  any  other  class  of  persons,  in  such  shaiw 
and  proportions  as  he  shall  think  proper:  the  ap* 
pointor  must  .give  the  whole  among  the  children,  or 
class ;  and  each  of  them  must  have  such  a  fair  and 
reasonable  share  as  is  not  iUusozy. 

58.  The  trust  of  a  term  of  SOO  years,  was  declared 
to  be  for  raising  such  sums  of  money,  for  the  por- 
tions of  the  children  of  a  marriage^  (except  an  eldeit 
or  only  son,)  in  such  manner,  and  at  such  timei  afi4 
under  such  limitations^  as  the  husband  should  by 
deed  or  will  appoint}  so  as  such  sum  or  sums  didrnot, 
in  the  whole,  exceed  ^000  A  There  were  three 
younger  children ;  and  the  husband  by  his  will,  re* 
citing  that  his  two  daughters  were  mnply  provided 
for  by  their  grandmother,, appointed  the  whole  of  tbe 
money  to  his  second  son.  It  was  decreed,  that  tbe 
execution  of  the  power  was  void. 

59*  Lands  were  limited  to  8.  F.  for  life^  remamder 
to  his  wife  for  life,  remainder  to  the  use  of  aU  aod 
every  the  child  and  children  of  the  said  S«  P.,  in  wA 
parts,  shares,  and  proportionsy  and  for  such  estate 
and  estates,  not  exceeding  an  estate  or  estates  tA 
with  or  without  power  of  revocation)  and  by,  witb» 
and  under  such  powers,  provisoes,  remainders,  ^ 
limitations  over,  to  some  or  om  ei  the  said  chfldre^  p 
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as  tixe  said  S*  P.  Ishould  by  any  deed  or  writing,  or 
by  will,  direct  or  appoint :  and  for  default  of  such 
^^^mtment,  then  to  all  and  every  the  children,  to 
be  divided  share  and  share .  aKke.  S.  P.  by  will,  re- 
citing the  power,  did  in  pursuance  thereof  limit  one 
acr&  of  the  premises  to  his  eldest  son,  and  his  daugh- 
ter for  their  lives^  and  the  life  of  the  survivor  of  them, 
with  remainder  to  such  person  or  persons  as  ^ould 
be  entitled  to  the  residue  of  the  said  premises ;  and 
then  limited  the  residue  to  his  secoild  son  Henry,  in 
strict  settlement.  Lord  Thurlow  was  dearly  of 
opinion,  that  the  eicecution  of  the  power  was  totally 
Slusoiy,  and  contrary  to  its  nature ;  that  therefore 
the  estate  must  go  among  all  the  children,  agreeaUe 
to  the  direction,  in  default  of  execution  of  the 
power. 

60.  If  however,  it  appe^,  from  the  words  of  the 
power,  to  have  been  the  intention  of  the  parties,  thaet 

the  a^>ointor  should  be  enabled  to  aj^int  the  whole  Thomu  n 
of  the,pix)perty  to  any  one  of  the  persons  intended  Tv""^5j3 
to  be  hen^ted,   an  appointment* to  one  will  be 
good. . 

61.  The  trust  of  a  term  was  declared,   that  if  Auitia?. 
Robert  Austin  should  die^  leaving  issue  by  his  wife,  2'^Ea  ^ 
^  son  and  <rther  children,  then  to  raise  a  siim  not  667* 
exceeding  l^SOOL  for  the  sole  benefit  and  advantage 

of  such  child  or  children,  (odier  than  afi  eldest),  in 
SHdi  pr<^rtions»  manner,  and  form,  in  all  respecti^ 
as  the  said  R.  A.  should  for  such  purpose,  by  his  last 
w31  in  writing,  direct,  limit,  or  appoint;  and  in 
db&ult  of  such  direction,  then  to  the  sole  benefit  of 
tttoh  child,  if  but  one]"  and  if  more  (other  than  an 
ridest)^  to  them  ali  equally.  R.  A.,  by  his  will, 
directed  the  money  to  be  raised,  and  aj^inted  450/. 
to^one.of  &e  yoimgec  sons,  and  1,050/.  to  a  daugh** 
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ter  i  but  gave  nothing  to  another  younger  son ;  who 
brought  his  bill  to  be  let  in  to  a  share  of  the  1,500/. 
It  appearing,  however,  that  he  was  otherwise  provided 
for,  and  because  there  was  a  discretionary  power  in 
the  father,  which  he  had  exercised  in  a  reasonable 
manner ;  the  bill,  after  long  consideration,  was  dis- 
missed. 
Swift  ▼.  62*  Lands  were  limited  in  a  marriage  settlement, 

Gregson,        ^  ^y^  ^^  ^f  John  Grre^on  for  life,  remainder  to  and 

1  Term  R.  o  » 

4I32*  for  the  use  and  behoof  of  such  child  and  children  of 

the  said  J.  G.,  and  for  such  estate  and  estates,  in- 
tents and  purposes,  as  the  said  J.  G.  should  appoint ; 
and  for  want  of  such  appointment,  to  the  use  of  all 
and  every  the  child  and  children  of  the  said  J.G. 
equally.  J.  G.  by  deed,  reciting  the  settlement,  and 
that  he  had  two  children,  a  son  and  a  daughter, 
appointed  that  the  premises  should  after  his  decease 
go  to  the  use  of  the  son,  and  the  heirs  of  his  body, 
remainder  to  the  daughter  and  her  heirs.  The  daugh- 
ter brought  an  ejectment  for  the  recovery  of  an  un- 
divided moiety  of  the  eatate,  upon  the  ground  that 
the  appointment  was  illusory  and  void. 

Mr.  Justice  BuUer  said,  the.  words  of  the  power  were 
"^  "to  and  for  the  use  and  behoof  of  such  child  and 

children,  and  for  such  estate  and  estates,  &c."  The 
argument  for  the  plaintiff  was,  first,  that  where  there 
is  a  power  to  give  an  estate  to  and  amongst  all  and 
every  the  children,  each  must  have  a  beneficial  part ; 
and  secondly,  that  these  words  were  tantamount  to 
those.  His  objection  was  to  the  minor  proposition. 
These  words  were  not  like  those  assumed :  there  were 
no  such  words  in  this  power  as,  to  and  amangstj  but 
just  the  reverse,  for  it  was  a  power  to  ^point  to  the 
use  and  behoof  of  such  child  and  children ;  dierefors, 
instead  of  including  all,  it  says,  that  the  appointor. 
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may  appoint  to  one  only.    The  plaintiff's  counsel  had 
admitted  that  under  a  power  of  appointing  to  such  qf 
^  children^  &c.  an  appointment  to  one  only  would 
be  good ;  but  the  present  words  were  stronger :  an 
appointment  to  one,  under  a  power  of  appointing 
to  .such  child  or  children,  was  good,  because  it  in* 
eludes  one.    He  cited  the  case,  of  Spring  v.  Biles, 
Mich.  24  Geo.  III.*  B.  R.,  where  a  power  was  given 
to  .dispose  of  lands  '<  to  and  amongst  such  of  my 
relations  as  shall  be  living  at  the  time  of  my  decease ; 
in  such  parts,  shares,  and  proportions,  as  my  wife 
shall  think  proper."    And  it  was  determined,  that 
an  ,  appointment  of  the  whole  estate  to  one  of  the- 
relations,  was  good.     He  observed  that  that  case,  ^ 

with  the  difference  only  of  reldtians^  instead  of  chil- 
dren, wad  stronger  than  the  present.  There  the 
power  wa&<— ^^  To  and  amongst  such  of  my  relations^ 
&c.  in  such  parts,  shares,  and  proportions,  &c.  ;*' 
which  impoiited  that  a  division  was  intended :  but  in 
the  present:  case,  the  words,  "  parts,  shares,  and 
proportions,^' -were  not  used,  and  tliere  was  no  evi- 
dence of  an  intention  that  it  should  be  divided  into 
shares.  In  that  case,  the  Coiut  said,  they  had  not 
%  particle  of  doubt  but  that  the  word  swh  meant  one 
or  more.  Here,  therefore,  it  must  have  the  same 
coQsfacuction.  It  must  mean  that  the  appointor  Kenwonhy 
should  appoint  to  one  or  more.  Judgement  was  given  ^-  ^^^ 
for  the.  defendant.  793. 

QS.  It  has  been  determined  in  wme  modem  cases,  j  y^^  j^^^ 
tespecting  personal  property,   that  an  illusory  ap-  299. 
pwitment  may  be  accounted  for  by  circumstances^    ~ 
And.  therefore,  where  a  person,  having  a  power  of 
appointment  among   his  children,   and  having  ad- 
t^anced  one  of  his  daughters  in  marriage,  recited  that 
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as  a  reason  for  giving  her  a  small  share ;  the  appcriat- 

ment  was  held  not  to  be  iUusoiy. 

.  ^  In  a  subsequent  case,  it  was  said,  that  in  equi^, 

785.  an  appointment  of  a  very  small  share  was  not  ilkisoiy, 

BiuT ^Whit-  ^  justified  by  circumstances  j  as  where  that  object 

bread,  was  Otherwise  provided  for.    And  Lord  £3don  has 

^    '       observed,  that  the  question  whether  an  i4[>poiiftmei)t 

Butcher^'      IS,  oris  not  ittusoty,  mus^be  determined  upon  the 

1  Ves.  &        circumstances  of  each  case,  according  to  a  sound 

discretion ;  the  power,   however  large  the   terms, 

being  in  some  decree  coupled  with  a  trust :  but  an 

equal  distribution  is  not  required,  nor  any  reason  for 

die  ine(]piality,  unless  a  share  is  clearly  unsubstaodtiat. 

A  Power  can-      64.  A  power  of  revocation'  and  appointment  cannot 

jSi'to'^'   be  delegated  to  another;  whether  the  power  «ht« 

another.        to  the  land,  or  is  onfy  collateral  to  it :  f  <»r  it  is  s 

9  lUp.  7^  a.  gjju^  of  Uw,  that  delegatus  turn  potest  delegate. 

Ingram  y.  ^5.  A  husband,  by  his  mamnge  articles  and  settk* 

2^8^88       ^if^^U  had*  a  power  of  disposing  by  deed  or  will  of  a 

reversfonaiy  interest,  to  the  issue  of  tiie  marriage,  in 
such  proportions  as  he  should  think  fit ;  the  husband 
by  his  will;  reciting  the  power,  ddegated  it  to  his 
wife,  tiliat  she  might  dispose  of  the  estate'  among  tlie 
children  in  such  proportions  as  she^  should  ^faink 
proper.  Lord  Haid^dte  saii^  thia  must  be  coiisi« 
dtered  aa  a  power*  of  attorney,  whicH  covdd  oaly  be 
e:iiecuted  by  tite  husbanili  tx>  whom  it  wa»  enufifled  $ 
and  was  not  in  its  nature  transmistsifole  to  a  thud 
person.  . 

66.  This  doctrine  is  however  confined  to  that  ptft 

of  the  execution  of  a  power  in  which  tiio  confidence 

•  and  discretion  is  eitercised ;  and  does  not  extend  te 

mere  formial'  acts.    In  the  case  of  the  Attorney 
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General  v.  Scott,  1  Ves.  413,  where  a  power  was 
verted,  in  trustees  to  elect  a  minister,  Lord  Hare}- 
wicke  declared,  that  if  the  trustees  had  met,  and 
agreed  upon  the  person,  they  might  make  proxies  to 
sign  the  presentation ;  for  where  a  trustee  had  a  legal 
estate  vested  in  him,  he  might  make  an  attorney  t^ 
do  legal  acts.  And  it  has  been  held  in  practice,  that 
where  an  estate  is  vested  in  trustees,  upon  trust  ta 
sell,  with  the  usual  proviso  that  their  receipts  shall 
be  a  sufficient  discharge  to  the  purch^^ers ;  if  the 
trustees  themselves  sell  the  estate,  they  may  after- 
wards delegate  the  performing  aU  such  formal  acts  a^ 
rxmy  be  necessary  for  completing  the  sale,  and  among 
others,  that  of  signing  the  receipts,  in  their  names,  to 
others, 

67.  If  a  power  be  expressly  given,  to  be  executed  Unlew  there 
by  thfe  donee  or  his  assigns  j  an  execution  of  it  by  an  Word^^' 
assignee  will  in  such  case  be  good ;  and  a  de\dsee  will  Englefield's 
be  considered  as  an  assignee,  within  the  words  of  the  ^^3  ^"  ™' 
power. 

68.  A  fine  was  levied  of  certain  lands,  to  the  use  How  v. 

q[  T.  for  life,  remainder  to  I,  his  son,  and  the  heirs  J^ventf  338. 
male  of  his  body,  remainder  to  I.  his  executors  and  2  Show.  57. 
assigns  for  80  years,  arid  that  he,  and  his  assigns  of  47^^' 
the  said  term,  should  have  full  power  and  authority  to  W.Jones, 
demise,  &c.  for  SI  years  or  three  lives,  rendering  the 
ancient  rent.   I,  the  son  devised  this  term,  and  died 
without  issue  male :  the  devisee  entered,  made  his 
executors,  and  died.    The  executors  assigned  over 
the  term,  with  power  to  make  leases:  and  the  question 
was,  whether  the  power  annexed:  to  the  term  for 
80  years,  was  transferrable,  with  the  term,  to  assignees 
in  law.  The  court  was  of  opinion  that  the  power  was 
well  transferred,  and  had  been  good  if  reserved  to  a 
stnuiger ;  but  h^j^  it  was  anne^^ed  to  an  interest^  and 
Vol.  IV.  S 
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not  merdy  coUat^ul,  and  the  adsignees  might  execute 

k.    The  Court  also  conceived  that  asaigliees  included 

aasignee^  in  law^  as  well  as  in  &ct :  but  that  tJke 

tenant  in  tail  having  devised  the  term,  the  devisee 

was  an  assignee,  and  the  power  in  the  greatest  strict* 

ness  of  acceptation  was  injieri,  and  consequentlj 

must  go  to  his  executors,  and  by  the  same  reason  to 

their  assignees. 

In  what  69.  An  mstrument  may  in  some  cases  take  effect, 

iwmiment     ^^^^  ^  *^  appmntnuent  of  a  use,  or  as  a  coifnmmi 

operates  as     law  conveyance ;  where  the  person  who  conveys  has 

racnt!^"**'    *  po"wer  of  appointment,  with  an  estate  in  fee   in 

6  Rep.  18  a.    default  of  appointment    Thus  in  Sir  Ed^  Clere's 

Cro.  Eiiz.      ^j3^  i^  yf^  resolved,  that  wheire  a  feoffinent  wns  mcide 

Cro!  Ja.3].    to  the  use  of  such  person  and  persons  as  the  feoffor 

1  insi.  1116.  gjiould  appoint;  and  until  appointment,  to  the  use  of 

himself  and  his  heirs ;  if  in  such  a  case  the  feoHbr 
devised  the  land  by  will  (having  a  power  to  devise  it) 
as  owner,  without  any  reference  to  his  power,  it 
would  pass  as  a  devise,  by  the  will,  and  not  its  a)^ 
pcnnted  under  the  power:  for  the  testator  had  an 
estaite  devisable  in  him,  and  also  a  power  to  timk  a 
use ;  and  he  had  his  election  to  pursue  whiefaever  <ii 
Item  he  chose :  s6  that  when  he  devised  the  laiftd 
itsdf,  witiiout  any  reference  to  hiis  power,  he  shewed 
Us  intention  to  pass  the  estate  by  his  wiB,  asiiwiier  <rf^ 
Ifbe  land ;  and  not  to  limit  a  use  xmder  his  poWer. 
Hob.  160.         70.  In  a  subsequent  case  LordHobart  stiid,  tbit 

where  an  interest  and  an  authority  meet,  if  the  party 
declare  clearly  his  will  to  be,  that  this  act  shaH  tate 
eflfect  by  his  authority  or  power,  tiiiere  it  shall  pre^ 
against  tiie  interest :  for  imdus  et  comvenHo  vit^cMt 
legem.  Amd  therefore  in  Sir  £.  Oetse^s  elise,  jt  was 
«gt«ed,  4iiat  if  1^  devAor  had  recited  his  f^w^t^  mA 
had  rdied  upon  that,  all  would  have^pbssed^jr  ^k- 
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pre^s  declaration  of  thq  pfrty  himself:  nay  more, 
though  the  party  do  not  majce  an  express  decjaratiop, 
yet  if  this  act  do  import  a  necessity  to  work  by  hip 
power,  or  else  to  be  wholly  void,  the  benignity  of  )l^e 
Ifiw  will  give  way,  to  efiect  the  meaning  of  tb^ 
party. 

71.  This  last  proposition  is  founded  on  the  /iet/f^Xr  6  Rep.  17  6. 
joainatton  in  Sir  £.  Clere's  case  :  in  wh^ch  it  appeare<j(, 

;({uit  C.  H.  being  seised  of  three  acres  of  land,  hel4 
m  capifef  made  a  feoffinent  in  fee  of  two  of  the^,  t^ 
the  use  of  his  wife  for  life ;  afterwards  made  .a  jfeoff- 
^nent  of  the  third  acre,  to  the  use  of  such  person  an4 
.persons,  and  for  such  estate  and  estates,  as  he  should 
J^nit  and  appoint  by  his  last  will  f  afterwards  by  his 
will  he  devised  the  said  acre  to  A.  B.  in  fee.  It  w^s 
fletannined,  that  as  C.  H.  could  not,  as  owner  of  the 
bmd,  devise  any  p^irtc^  the  residue  by  his  will,  there- 
fore the  wiU  operated  as  an  appointment  under  the  h^2[od, 
P9w;i^r  5  for  oth^rwise  it  could  have  no  effect.  ^^^  ^-  ^S- 

72.  3y  the  settlement  piiade  on  ih^  man:iiKge  of  Cox  v. 
g0[K>mMi^nd.Eliz>ibeth  Cox  in  1777,  a  power  of  »-  J^^Jjf"' 
voJduDgthe.wesof  the  ^ettlemi^nt,  with  the  consent  691. 
li^.i^e  trustoi^,  wv  givwi  to  Cox  and  his  wife ;  so  as 

.Mfl^m  such  revocation,  they  should  convey  and  assure 
.^)^rlan4s  ofeq^fdor  better  vajue,  in.lieu>thereaf, 
)(o  the  same  uses.  By  indentures  of  lease,  and  release, 
.jltjtejjjp  17A4»,  a  capital  messuage  and  other  premises 
#fWetOjm|veyed  to  9^  trustee  ^nd  his  heirs,  to  hold  to 
^fyn  aii4  his  heirs,  to  the  use  of  such  person  or  per- 
MHP,  and  for  such  estate  or  estate?,  interest  or  in- 
ilBDfi^^  and  with,  ujuler,  and  subject  to  such  powers, 
j^pirisoes, .  4n4  .agreements,  ;»s  [Thomas  ;Cox  shotild 
^jby^^eed  or  ymtmg,  under  bis :  ht^d  and.  seal  limit  and 
^J^Jfi^t ;  #nd  in  ij^atilt  tb^^,  to  the  use  of  fiie 
:!«^  [S!kfmm  Cox,  iiis  heirs  i«Hi  assigns.    In  1792, 
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Thomas  Cox  entered  into  a  contract  to  sell  the 
estates  comprised  in  the  settlement  of  1777 ;  and  by 
indentures  of  lease  and  release  dated  in  1792,  Thomas 
Cox,  in  pursuance  of  all  powers  in  him  vested,  did^ 
with  the  consent  of  the  surviving  trustees  in  the  mar- 
riage settlement,  grant,  bargain,  sell,  alien,  release, 
and  confirm,  limit,  declare,  and  appoint;  and  the 
said  Thomas  Cox  and  his  wife  did,  with  the  liketx)n* 
sent  and  approbation,  convey  and  assure  to  the  said 
surviving  trustees,  their  heirs  and  assigns,  the  said 
^   capital  messuage  comprised  in  the  indentures  of  1784; 
to  hold  to  them,  their  heirs  and  assigns,  to  and  for 
the  same  uses,  trusts,  intents,  and  purposes,  as  were 
declared  in  the  settlement  of  1777-    Thomas  Cox 
and  his  wife  revoked  th^  settlement.     Some  doubts 
having  arisen  upon  the  title,  with  respect  to  the  value 
of  the  substituted  estates,  and  also  upon  the  suppo- 
sition that  the  indenture  of  August  1792  was  intended 
to  operate  as  an  execution  of  the  power,  and  therefore 
it  was  doubtful  whether  the  legal  estate  did  not  vest  in 
the  trustees,  in  which  case  the  uses  declared  thereon 
Tit.  1 2.  c.  1 .    would  be  void  at  law,  and  good  only  as  trusts  in  equity, 
^  f    £  76      ^^^  puK^haser  declined  to  complete  his  contract :  upon 

which  a  bill  was  filed  against  him  for  a  specific  per- 
formance, and  the  usual  order  was  obtained,  refer- 
ring it  to  the  Master  to  inquire  whether  a  good  title 
could  be  made.  The  Master  reported,  that  the  sub- 
stituted estates  were  of  ^eater  value  than  the  estates 
comprised  in  the  marriage  settlement ;  and  that  the 
plaintiff  could  make  a  good  title  to  the  estates  com- 
prised in  the  agreement.  Exceptions  were  taken 
to  this  report,  and  in  support  of  them  it  was  observed, 
that  Thomas  Cox,  in  the  release  of  1792,  Used  words 
applying  to  the  conveyance  of  an  estate  in  fee  simple, 
and  also  to  the  execution  of  a  power  of  appointment : 
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such  a  union  was  very  unapt  and  improper ;  but  the 
instrument,  though  inaccurate,  amounted  to  a  com- 
plete execution  of  the  power :  then  the  other  words, 
importing  the  conveyance  of  an  interest,  were  com* 
pletely  inoperative.     Considering  it  then  as  the  exe* 
cution  of  a  power,  the  necessary  effect  of  it  was,  to 
vest  the  legal  estate  in  trustees ;  and  then  the  objec- 
tion arose,  the  estates  of  the  persons  beneficially  in- 
terested being  merely  equitable,  in  which  respect 
there  was  a  material  deviation  from  the  settlement^, 
which  vested  the  legal  estate  in  the  persons  benefi- 
cially interested.     In  answer  to  this  objection  it  was 
said,  tliat  the  only  question  was,  whether  the  deeds  of 
179^  operated  as  a  conveyance  by  lease  and  release, 
or  as  the  execution  of  a  power  ?  The  whole  objection 
rested  upon  this,  that  it  must  operate  as  the  latter : 
but  where  a  man  has  an  interest,  and  also  a  power, 
and  does  an  act-which  may  be  either  a  conveyance  of 
the  interest,  or  the  execution  of  a  power,  it  shall  be 
referred  to  his  interest,  and  not  to  his  power.     Sir  ante,  01. 
E,  Clere's  case  was  an  authority  expressly  to  thatppint. 
This  was  a  conveyance  to  the  uses  of  the  marriage 
settlement,  and  that  conveyed  the  legal  estate  to  the 
cgsttei  que  use*     The  instrument  was  certainly  more 
proper  for  the  conveyance  of  an  interest,  than  for  the 
execution  of  a  power.  The  words  of  appointment  were 
thrown  in  generally  by  the  conveyancer,  and  were 
quite  superfluous :  the  party  had  no  intention  of  exe^ 
cuting  the  power.     The  Court  always  makes  the  deed 
operate  according  to  the  intention,  if  by  law  it  may. 
The  intention  was  declared  to  be,  to  vest  the  estate  ^ 
in  trustees,  to  the  uses  of  the  marriage  settlement : 
there  was  no  room  therefore  for  the  presumption  that 
the  intention  was  merely  to  execute  the  power,  not 
to  convey  an  interest ;  that  presumption  was  in  oppo- 
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sitibn  to  the  deed,  ^hich  weit  to  decUre  tiiat  the 
estate  vested  in  them,  and  wsis  to  enute  to  th^  ude» 
of  the  settlement :  it  did  not  begin  with  w6rds  of 
at)polntm^nt,  but  with  those  importing  conveyance 
The  order  in  Which  the  words  appeared,  concurred 
with  the  form  of  the  instrument,  to  show  that  the 
first  word^  in  order  were  intended  to  be  the  operative 
^ords:  he  threw  in  the  words  of  appointment,  if 
necessary,  meaning  to  make  use  of  all  the  powers 
that  were  in  him.  The  deed  did  not  recite  the  power 
particularly,  but  was  in  pursuance  of  all  powers.  But 
if  the  legal  estate  was  vested  in  trustees,  yet  the  pro- 
viso in  the  settlement  was  substantially  complied  with ; 
for  the  estates  were  in  equity  in  the  persons  entitled 
under  the  settlement,  and  they  could  come  into 
»  Chancery  for  the  legal  estate  whenever  they  thought 

fit. 

Sir  k.  P.  Arden,  M:  R. — The  plaintiff  having  en- 
tered  into  thiis  contract,  has  conveyed  the  substituted 
estates  by  the  deeds  of  1792,  in  pursuance  of  afl 
powers  in  him  vested,  and  Containing  words  both  of 
conveyance  and  of  appointment  This  was  prepatfa- 
'  tory  to  the  revocation  of  the  uses  of  the  settlement, 
and  to  enable  the  plaintiffandhiswifeto  revoke  them 
under  the  power.  The  question  is,  whether,  undei" 
this  deed,^  there  is  a  good  execution  of  the  condition 
in  the  proviso ;  or  in  other  words,  whether  by  the 
deeds  the  plaintiff  had  legally  conveyed  to  the  trus- 
tees in  the  settlement  this  other  estate ;  exactly  in 
£he  same  manner,  and  to  the  same  uses,  as  the  estftfe 
comprised  in  the  settlement.  The  objection  ii  *b- 
tirely  technical,  and  certainly  very  nice,  and  I  thirik 
a  little  too  Befihed ;  though  an  objectioh  of  tJiat  sott 
certainly  ihay  W  fairly  made;  and  I  Will  ndt  find 
faiflt  with  a  purchaser  for  taking  the  opiniota  df  the 
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Court  upon  it>  if  gootlei^eQ  of  great  charuter  reaUy 
atate  it  as  a  fair  groupd  of  objection.  The  objection 
arises  from  the  mode  in  which  the  estate  substituted 
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was  conveyed  to  the  plaintifl^  which  was  to  the  use 
of  such  person  oir  persons^  and  for  such  estate  or 
estates,  interest  or  interests^  and  wjth^  under^  and 
subject  to  siich  powers,  provisoes*  and  agr^emepti^ 
as  he  should,  by  deed  or  writing  tinder  his  hand  and 
seal,  limit,  declare,  or  app<Hnt ;  and  in  defitult  thereof 
to  the  use  of  him,  his  heirs  .and  assigns.    This  there- 
fore was  vested  in  him  at  the  time  of  the  substitution ; 
and  the  mode  which  he  takes  for  that  purpose  is, 
not  by  expressly  declaring  that  in  pursuance  of  the 
power  he  appoints,  but  by  this  conveyance  of  lease 
and  release ;  in  which  he  uses  words  that  cannot  at  all 
apply  to  the  power ;  and  as  he  had  both  a  power  and 
an  interest,  it  is  now  said,  to  invalidate  the  deed,  the 
Court  must  say  he  did  this  in  execution  of  his  power 
^y/and  not  to  coi^vey  his  interest ;  that  it  must  be 
referred  onjiy  to  the  power,  though  the  trustees  are  in 
posaessipn  by  virtue  of  the  lease,  which  was  perfectly 
nugatory  if  he  meant  only  to  execute  his  power. 
That  is  going  out  of  the  way,  to  raise  objection^ 
which  die  Court  is  in  the  habit  of  very  much  dis- 
couraging«    I  wiQ  not  determine  whether  it  would 
not  have  been  a  fatal  objection,  if  it  had  been  an 
execution  of  the  power,  vesting  a  trust  estate,  instead 
of  the  legal  estate  uf)der  the  settlement;  unquestion- 
sbly  it  would  be  so  at  law. 

I  am  dearly  of  opinion,  upon  every  principle  upon 
which  the  Court  acts  with  regard  to  the  construction 
ef  conveyances,  that  it  would  be  monstrous  in  this 
case  to  hold  that  where  there  is  a  power,  and  an  in* 
<er^  and  the  act  being  equivocal,  it  is  doubtful 
whether  he  qoted  under  the  one  or  the  other,  the 

S4 
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Court  should  adopt  that  which  would  defeat  the  in- 
J^  '^  ^^  strument.  But  this  case  goes  farther,  for  the  act  is  not 
10  Ves.*  257.  equivocal ;  the  party  has  made  use  of  words  that  have 
WadUam  ^^  reference  to  the  execution  of  a  power.  I  am  of 
6  East,  289.   opinion  therefore  that  this  is  an  exceedingly  good  title. 

73.  It  is  now  the  usual  practice,  where  a  person 

has  a  power  and  an  interest,  for  him  to  make  an  ap 

pointment  in  pursuance  of  his  power,  and  in  the  same 

deed,  by  a  new  witnessing  part,  to  convey  the  lands 

by  lease  and  release. 

Effects  of  the      74,.  "WTith  respect  to  the  eflFects  attending  the  execu- 

a  Power.        tiou  of  a  power,  it  has  been  stated,  that  where  » 

Tit.  1 1 .  c.  4.    power  is  executed,  the  former  uses  and  estates  cease, 

10  Ves.  255.  and  a  new  use  springs  up  to  the  appointee,  which  is 

derived  from  the  seisin  of  the  releasees  or  trustees,  to 
which  the  statute  immediately  transfers  the  possession, 
and  by  that  means  the  appointee  acquires  the  legal 
estate,  without  entry  or  claim. 

1  In8t..d79.  b.      75.  Although  estates  arising  from  the  execution  of 

2  Atk.  665.    P'^wers  owe  their  commencement  to  the  deed  of  ap- 

pointment ;  yet  the  appointee  tinder  the  power  doe* 
not  derive  his  title  from  the  appointor,  or  out  of  the 
estate  whereof  the  appointor  is  seised,  but  comes  in 
directly  under  the  conveyance  by  which  the  power 
was  created ;  and  the  uses  created  by  the  appointment 
being,  in  order,  prior  to  the  uses  limited  by  the  ori* 
ginal  conveyance,  which  only  take  place,  in  the 
meantime,  and  untiPthe  appointment  is  made,  sucb 
new  uses  precede  them ;  and  the  appointment 
operates  by  relation  from  the  time  when  the  original 
2  Ves.  78.  V     conveyance  was  executed,  lust  as  if  the  estate  created 

Venables  v»      i      '  i  •  i. 

Morris,  "7  the  appomtment  had  been  actually  limited  in  sucft 

infra,  c.  22.     original  conveyance. 

76.  An  appointment  iii   pursuance  of  a    power 
operates  under  the  statute  of  uses,  not  as  a  convey- 
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ance  of  the  land,  but  as  a  substitution  of  a  new  use, 

in  the  place  of  a  former  one :  from  which  it  follows, 

that  if  an  appointment  be  made  under  a  power  to  A. 

and  his  heirs,  to  the  use  of  B.  and  his  heirs ;  it  is  a 

limitation  of  a  use  upon  a  use  ;  consequently  B.  only 

lakes  a  tnist  estate.    It  is  therefore  now  the  practice, 

where  an  appointment  is  made  to  particular  uses,  to 

appoint  the  lands,  not  to  trustees,  to  the  uses  intended, 

As  in  the  case  of  a  release,  but  to  the  particular  uses 

intended. 

■    77-  Where  a  person  settles  his  estate  to  the  use  of 

himself  for  life,  remainder  over,  reserving  to  himself 

a  power  of  revocation,  and  executes  his  power,  he  *  l^**-  21^8  6. 

becomes  immediately  seised  of  his  former  estate,       ^" 

without  any  entry  or  claim :  because,  as  he  is  already 

in  possession,  he  cannot  enter  on  himself;  and  the 

revocation  is  stronger  than  any  claim  can  be. 

78.  It  was  resolved  in  Digges's  case,  that  other  uses  Uem. 
might  be  limited  or  raised  in  the  same  conveyance  by 
which  the  former  uses  were  revoked ;  for  inasmuch 
as  the  ancient  uses  cease,  ipsojacto^  by  the  revocation, 
without  claim  or  other  act ;  the  law  will  adjudge 
priority  of  operation   of   one  and  the  same  deed, 
although  it  be  sealed  and  delivered  at  one  and  the 
same  instant :   therefore,  in  construction  of  law,  it  Fittwiiluim** 
shall  first  be  a  revocation  and  cesser  of  the  ancient  5 1^,  33^ 
uses ;  then  a  limitation  and  raising  of  the  new  ones : 
for  the  best  construction  of  the  statute  of  uses  was, 
to  make  them  subject  to  the  rules  of  the  common  law : 
according  to  which,  if  two  acts  were  done  by  one  and 
the  same  means,  and  took  place  in  one  and  the  same 
ii^tant,  the  law  would  so  construe  them,  that  that  act 
should  be  taken  to  precede,  which  would  give  efficacy 
to  the  entire  instrument. 
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wad  not  de-       79.  The  execution  of  a  power  will  not  howeyei 
&utc!^™'     defeat  an  estate,  previously  created  by  the  person  who 

executes  it. 
Goodrightv.      gQ.  An  estate  was  limited,  in  consideration  of 
Doug!  477.    marriage,  to  A.  for  life,  &c.,  ^d  a  power  was  given  to 

A.,  with  the  consent  of  the  trustees,  to  revoke  aU  the 
uses.  A.  conveyed  away  his  life  estate,  for  securing 
an  annuity,  to  a  person  for  99  years,  if  he  should  so 
long  live ;  and  afterwards,  with  the  consent  of  the 
'  trustees,  he  revoked  all  the  uses  of  the  settlement 
It  was  resolved  that  this  revocation  did  not  afl^  the 
estate  granted,  for  securing  the  annuity. 
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1 1  I 


Section  1. 

TTT E  have  teen  duit  the  courts  of  law  construed  Equity  will 
^  ^     powers  stnctly,  and  required  that  in  the  exe-  '"EP®^  • 
eutien  of  them  every  circutastaBce  prescribed  should  Execution, 
be  complied  with;  but  the  courts  of  equity  have 
asBiBned  a  jurisdiction  in  matters  of  this  kind,  and 
have  supplied  a  defective  execution  of  a  power  in 
several  cases.     1\  Where  there  has  been  a  eonsidera- 
tkm ;  as  for  securing  a  joinlture  to  a  wife»  or  a  sum 
of  money  to  a  husband ;  or  making  a  provision  for 
jFcmngeir  ^skildren,  or  fi>r  payttient  of  debts ;  and  no 
better  >on  the  other  eide.    ^.  Where  there  is  any 
tend ;  ior  the  party  is  guilty  of  ao^  deceit  or  false* 
bood,  by  wliieh  iSke  exe&ution  is  preventied.^  fi»r  the 
pMMR  in  ramaindar  shaU  fflot  tidce  advanta^  of  his 
4^  iMrdiig.  ff'w  Wdere  a  comptete  execution  is  jMre* 
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vented  by  accident ;  for  it  would  be  unconscionable 
in  the  remainder-man  tatake  advantage  of  these; 
provided  the  person  having  the  power  does  all  he 
can  towards  its  execution. 

2.  It  has  been  determined  in  several  cases,  that  a 
covenant,  in  marriage  articles,  to  settle  a  jointure 
under  a  power,  on  an  intended  wife,  should  be 
deemed  a  good  execution  of  the  power ;  because  a 
wife  is  considered,  in  equity,  as  a  purchaser  for  a 
valuable  consideration j  of  her  jointure,  or  whatever 
else  is  stipulated  before  marriage  for  her  benefit. 

3.  Lord  Clifford  being  tenant  for  life,  with  power 
to  make  a  jointure,  not  exceeding  1,000/.  a  year, 
covenanted  on  his  marriage  with  Lady  A.  Berkeley, 
to  settle  lands  of  1,000/.  a  year  on  her ;  and  accord- 
ingly after  the  marriage  he  settled  part  of  the  pre- 
mises within  the  power  on  his  lady  for  life,  with  a 
covenant  that  they  were  of  the  yearly  value  of  1,000/ 
and  aft;erwards  died  :  but  these  lands  being  only  of 
the  yearly  value  of  400/.,  on  a  bill  brought  by  the 
widow,  there  being  lands  of  1,000/.  a  year  within  the 
power,  it  was  decreed,  that  a  commission  should  be 
awarded  to  add  lands  to  those  formeriy  settled,  so  as 
to  make  up  1,000/.  a  year. 

4.  A  tenant  for  life,  with  a  power  of  appointing 
a  jointure  of  100 /.  a  year,  appoint^  100/.  a  year  to 
his  wife  for  her  jointure,  out  of  a  particular  estate ; 
and  covenanted,  in  case  the  value  should  be  defective, 
to  make  it  up  out  of  his  other  estate.  The  estate 
being  defective,  the  widow  brought  her  biU  to  have 
it  supplied  out  of  the  other  estate.  A  decree  was 
made  accordingly;  and  it  was  held  by  the  Lord 
Keeper,  and  the  Master  of  the  Rolls,  that  wheQf 
ever  a  conveyance  is  made  upon  a  good  cimsideratioi^ 
if  there  be  any  defect  in  the  execution  of  it,  the 
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Court  of  Chancery  has  always  supplied  the  defect, 
particularly  in  the  case  of  a  power,  as  where  any  cir- 
cumstances were  omitted  in  the  execution  of  it :  and 
one  reason  given  was,  because  the  circumstances 
were  imposed  only  that  the  party  might  not  be  sur- 
prised in  the  execution  of  it ;  and  it  was  further  held, 
that  payment  of  debts,  provision  for  a  wife  and 
children,  marriage,  or  purchases,  were  considera- 
tions for  which  the  Court  had  supplied  such  defects* 

5.  Gregory  Alford   settled  land   on  himself  for  Alford  v. 
life,  remainder  to  his  wife  for  life,  remainder  to  his  ^^^  ^**^ 

,  .  •  *  i  •  Wins. 

first  and  other  sons  in  tail,  remainder  to  Francis  230. 
Alford  for  life,  &c. ;  with  power  to  Francis  Alford, 
after  the  death  of  Gregory  and  his  wife,  or  any  after- 
takto  wife  of  Gregory,  to  settle  so  much  of  the  pre* 
mises,  not  exceeding  100  /.  a  year,  in  jointure  to  a 
wife.  Francis  'Alford,  in  the  lifetime  of  Gregory, 
covenanted,  in  consideration  of  marriage,  to  settlie 
lands  of  100/.  a  year  upon  his  then  intended  wife  ; 
and  afterwards  Gregory  Alford  and  his  wife  died 
without  issue :  and  then  Francis  Alford  died  without 
issue,  whereby  the  premises  went  to  the  remaindier- 
man.  The  widow  of  Francis  Alford,  having  brought 
her  bill  against  the  remainder-man,  to  make  good 
the  jointure;  it  was  decreed  by  Sir  John  Trevor 
M.  R.,  on  considering  many  precedents,  that  the 
covenant  to  make  this  jointure  was  a  good  execution 
of  the  power ;  and  that  the  wife  was  well  entitled  to 
the  100  L  a  year,  and  to  all  the^  arrears  from  her 
husband's  death. 

It  is  observable,  that  Francis  Alford  entered  into 
this  covenant  in  the  lifetime  of  Gregory,  so  that  it 
might  be  reckoned  a  sort  of  strain  to  call  this  an  exe- 
cution of  the  power,  before  the  very  commencement 
thereof;  bat  it  showed  how  much  the  powers  Mid 
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the  execution  of  them  were  fiivoured,  when  for  « 

valuable  consideration. 

Coventry  v.        6.  Lord  Coventry  being  teo^nt  for  lift  under  his 

l^xTin  £q.   Other's  will,  with  a  power,  by  ajiy  writing  under  his 

^<f  *  ^^^'     ^'^^^^  ^^^  ^^'  ^  settle  any  psirt  of  the  estates  com- 

iprised  in  the  will,  not  exceeding  £00  /.  a  year^  on  any 
woman  he  shoidd  many,  for  ber  jcHinture ;  so  as  sucb 
wife  brought  a  portion  equivalent  to  such  a  jointiue. 
Lord  Coventry,  in  consideration  of  a  marriage,  and 
10,000  /,  portion,  by  articles  previous  to  the  marriage, 
covienanted  with  trustees,   according  to  the  power 
given  to  him  by  his  Other's  will,  or  otherwise,  to  settle 
lands  of  the  value  of  500  /.  a  year  upon  fajs  intended 
wife,  as  her  jointure^     The  marriage  wiis  sqlemnii^; 
and  soon  after  Lord  Coventry  went  to  his  CG^m(^ 
seat,  and  gave  the  articles  to  his  steward,  Wiith  direc- 
tions to  l(H)k  over  his  rental,  and  find  out  an  unin- 
cumbered part  of  his  estate  to  settle  as  a  joiature. 
,  A  part  of  the  estate  being  fixed  upon,  and  a  parti- 
cular made  thereof,  a  settlement  And  appointinent 
of  it  was  accordii^ly  drawn  and  engrossed,  aiidieft 
witb  Lord  Coventry's  steward  fQr  execution :  from 
various  accidents  the  execution  of  ,tbis  deed  was  de- 
bited, and  Lord  Coventry  died  .yrithout  .havii^  exe- 
cuted it.     On  a  bill  brought  by  ;the  widow  against 
the  remainder-man,  under  the  mil,  and  the  peisoaal 
representatives  of  Lord  Coventry,  the  principal  gues- 
<tion  was,  whether  the  covenant  contained  in  the 
ntarriage  articles  should  be  deemed  a  good  executiw 
of  the  power  in  equity. 

'Lard  Macclesfield,  Sir  Joseph  Jekjr}),  M.  R.,  ;Ba|ron 
Price  and  Baron  Gilbert,  were  clearly  of  opiniqp,  tliat 
the  covenant  contained  in  the  marriage  artjd^ 
^erated^  in  equity,  .as  an  execution  oftthe  power; 
and^a  ^ebarge  and  lien  on  the.  remainder    iVpd  the 
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Court  declared,  that  the  deed  of  settlement  having 
been  prepared  and  engrossed  by  the  direction  of  Lord 
Coventry,  the  same  oi^ht  to  be  taken  to  be  a  speci- 
fcation  of  the  lands  to  be  settled  on  the  plaintiff; 
and  the  lands  therein  mentioned  ou^t  to  be  bound 
liereby,  and  by  the  marriage  artides,  ailthough  the 
laid  deeds  of  settlement  were  not  actually  signed  and 
|(aled  by  Lord  Coventry. 

7-  A  power  expressly  directed  to  be  executed  by 
feed,  will,  in  equity,  be  deemed  to  be  well  executed 
by  a  will,  where  it  is  in  favour  of  a  wife. 

8.  A  husband,  by  virtue  of  a  settiemeift  made  upon*  Tc^lett  ▼. 
hm  by  an  ancestor,  was  tenant  for  Kfe,  with  re-  wmsriw, 
Bttinder  to  his  first  and  other  sons  in  tail  male,  with 
I  power  to  the  husband  to  make  a  jointure  on  his  wife, 
by  a  deed  under  his  hand  and  seal.  The  husband 
having  made  no  provision  for  his  wife,  and  being  in 
&e  Idle  of  Man,  by  his  last  will,  under  his  hand  an^ 
seal,  devised  part  of  the  lands  within  the  power  to 
Us  wife  for  her  life.  It  was  objected,  that  this  con*^ 
veyance,  being  by  a  will,  was  not  warranted  by  the 
IK>wer,  which  directed  that  it  should  be  by  deed ; 
and  a  will  was  a  voluntary  conveyance,  and  there- 
fere  not  to  be  aided  in  a  court  of  equity.  But  Sir 
Joseph  Jekyll  said,  this  was  a  provision  for  a  wife 
who  had  none  before ;  and  within  the  same  reason 
as  a  provision  for  a  child,  not  before  provided  for. 
And  as  a  court  of  equity  would,  had  this  been  the 
case  of  a  copyhold  devised,  have  supplied  the  want 
of  a  surrender  j  so  where  there  was  a  ,defective  exe- 
cution of  a  power,  either  for  payment  of  debts,  or 
provision  for  a  wife  or  children  improvided  for,  he 
woidd  supply  any  defect  of  this  nature.  The  legal 
estate  being  in  trustees,  they  were  decreed  to  convey 
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an  estate  to  the  widow  for  life^  in  the  IftDds  devised 
to  her  by  her  husband's'  will. 

.  9.  A  court  of  equity  will  also  supply  a  defect  in 
an  appointment  made  by  a  wife,  in  favour  of  an 
intended  husband. 

10.  A  copyhold  estate  was  surrendered  by  C.  Lay» 
a:nd  Elizabeth  his  wife,  to  the  use  of  Elizabeth  for  life,  j 
.  aitd  afterwards  to  such  uses  as  she,  by  any  writing,  or 
by  her  last  will,  attested  by  three  witnesses,  should 
appoint.  Upon  the  death  of  C.  Layer,  Elizabeth 
did,  by  deed  or  writing  attested  only  by  two  witnesses, 
upon  a  man^bge  agreed  to  be  had  between  her  and 
one  Cotter,  covenant  to  surrender  the  premises,  to 
the  use  of  her  intended  husband  and  herself;  and  the 
heir  of  Cotter ;  who  covenanted  on  his  part  to  settle 
an  annuity  of  30  /•  a  year  on  the  said  Elizabeth  for 
life.  It  was  objected^  that  these  articles  by  Elizabeth 
Layer,  to  settle  the  copyhold  premises  on  her  second 
husband,  were  attested  by  two  witnesses  only,  so  not 
pursuant  to  the  power,  and  consequently  void.  But 
Lord  King  said,  these  articles  being  for  a  valuable 
consideration,  namely,  that  of  marriage,  though  not 
in  strictness  pursuant  to  the  power,  he  should  supply 
the  want  of  circumstances ;  in  the  same  manner  as 
he  would  the  want  of  a  surrender. 

1 1.  William  Pitt  married  Mrs.  Speke,  and  by  the 
marriage  articles  it  was  covenanted,  that  if  there 
should  be  one  son  only,  and  no  younger  cbildfen, 
and  the  wife  should  survive  the  husband,  i^e  should 
have  the  pcJwer  of  disposing  of  4,000/.  by  deed  or 
will^  executed  in  the  presence  of  three  witnesses,  to 
any  person  she  should  appoint ;  and  this  sum  was  to 
be  charged  upon  the  real  estate  of  the  husband. 
Mr.  Pitt  died,  leaving  only  one  son,  and  Mr.  l^ke 
married  the  widow  \  but  before  her  second  marriage, 
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ahe^  bjr  articles  executed  in  the  presemce 'of  two  wit* 
Dcsses  only;  appomtsed  the  sum;of  2,000  L  out  of  the 
4,000^/.,  to  be :  for  the  use  and  benefit  of  her  intended 
husband,  during  the  coverture. 

Lord  Hardwicke  said,  the  question  was,  whether 
the  articles  entered  into  upon  Mrs.  Speke's  marriage 
with  Mr.Speke  amounted  to  an  appointment  within 
the  power.  He  was  of  opinion,  that  it  was  a'  good 
appointment  of  2,000  L  for  the  benefit  of  Mr.  Speke : '  " 
-and /notwithstanding  it  was  insisted  that  it  was  a  ' 
de^tive  appointment,  because  there  w^re  only  two 
witiiesses,  yet  the  Court  of  Chance|ir^  would  supply 
the  defect,  where  it  was  executed  for  a  valuable  con- 
sidaration ;  much  more  where  it  w^  an  execution 

« 

of  a  trust  only  :  and  though  the  appointment  was  in- 
accurately ^expressed,  and  in  an  informal  manner,  it 
should  still  amount  to  a  grant  of  the  S,000/.  to 
Mr.Speke. 

12.*  A  covenant  will,  in  equity,  be  deemed  a  gbod  In  favour  of 
execution  of  a  power,  where  it  is  entered  into  for      *  ^ ""' 
the  benefit  of  youpger  children  :  because  parents  are 
under  a  moral  obligation  to  provide  for  them. 
.  .   13.  A  person  settled  lands  to  the  use  of  himself  for  Smith  r. 
life,  and  then,  as  to  part,  to  his  wile  for  life,  for  her  ^^^^^\^^ 

'  *-  .  Glib.  R.  1 00. 

jointure,  then  to  the  issue  male  of  his  own  body,  with 
several  remainders  over;  with  a  proviso,  that  if  he 
should  have  any  younger  children,  it  should  be  law- 
liilforhim,  by  deed  or  will,  executed  in  the  pre- 
sence  of  two  or  more  credible  witnesses,  to  limit  and^ 
appoint  any  of  the  said  lands,  except  those  limited 
in  jointure,  to  such  persons  and  for  such  estates  as  he 
should  think  fit,  for  raising  500/.  a  piece  for  younger 
.  children ;.  to  be  paid  at  sudi  times,  and  in  such  man-* 
iier,r'as  he  by  such  deed  or  will  should  declare ;  and' 
covenanted  tp  do.  accordingly.   The  person  to  whom> 
Vox-.  IV.  T 
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ti^ia  pawer  ivaa  giv^n  di0d»  leaviiig  Bevwal  ywu^gfer 
'dlil^farw ;  but  did  JM)t  moke  atiy  ^pqiotliMiit.    De- 
creed^  that  this  was  a  (^ar|^  19011  tiie  buMks,  Mtfl 
bound  the  issue  in  tail ;  tiie  eevetiant  Mng  iMbdd 
Upon  88  an  executioi^  of  th^  appouitment^  in  pursu- 
ance of  tbe  power, 
p^'k^'^  ^'  tPd      ^^'  "^^  having  a  power  toi  ehaig^  laacfe  irith  %000£ 
10  Mod.  467.  fo^  youn^ger  children,  by  any  writing  under  hifthali4 
GUb,  R.  168.  attested  by  three  witnesses,  did,  in  feat  of  suvifcift 

deatl^  and  being  absent  from  home,  andM^nolMi^ 
able  to  have  a  sight  of  the  deed  in  whieh>  this  power 
wa3  contained,  Jby  a  paper  attested  by  two  witnesses, 
dm^  hia  estate  with  8,000/»  instead  of  7,000il  fitf 
his  younger  children.  The  Court  of  Chanceoy  si^ 
plied  the  defect  for  the  7,0002. 
Though  pro-.  X5»  Lcord  Hardwicke  has  ss^id,  that  in  cases  ef 
^  *       ittding^  the  defective  execution  of  a  poww,  eitb(» 

for  a  wife  or  a  child;  whether  the  provision  has 
been  for  a  valuable  consideration  or  not,  haa  never 
entered  into  the  view  of  the  Coort  But  bejog" 
intended  for  a  provision,  whether  voluntary orniai, 
has  been  ^al ways  held  to  entitle  the  Court  of  Chaifllwp 
to  give  aidt  to  a  wife  or  child,  to  carry  it  into  exe-. 
cutioQ,  though  defectively  made.  Neither  it  it  im/^ 
terifU  that  a  wife  or  child  who  comes  for  tbe  aid  oi, 

tfa^e  Court,  to  supply  a  defective  execntion  of  a  powefv 
must  be.  entkely  unprovided  for.  The  geoetal  rola 
that  the  husband  or  father  are  tlie  proper  jndjgea 
what  was  the  reasonable  provision  for  a  wife  orcfaiM^ 
was  a  good  and  invarial^e  rule.  And  when  a  §iAm 
had  done  any  thing  extravagant,  the  Coujct  did  QOt 
breaJk  through  the  general  rule,  when  4hey  set  it 
aside,  but  went  upon  a  collateral  reason,  that  tU^  > 
extravagant  provision,  either  for  a  wife,  or  €Mie  chiUt 
only,  was  a  prejudjk^e-and  injury  to  the  rest  <^  tb)^ 
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ftmily ;  and  that  one  branch  ought  not  to  be  impro- 
perly preferred,  to  the  ruin  of  the  rest. 

16.  It  is  laid  down  by  Lord  C.  J.  Treby,  in  Bath  and  In  favour  of 
Montague's  ca^,  that  where  a  person,  having  a  power  3c^i!!^'89 
of  appointment,  executed  it  for  the  payment  of  his 

debts,  but  the  circumstances  of  the  power  were  not 
exactly  observed,  there  should  be  relief  in  equity. 
Because  payment  of  debts  was  a  most  conscientious 
thing,  and  fit  for  a  court  of  conscience  to  take  care  PolkrdT. 
of,  and  see  performed ;  and  the  precedents  had  all  /cha!  b.  98 
gone  that  way. 

17.  Purchasers  for  a  valuable  consideration  iiave  Andof  Pur» 
always  been  favoured  in  equity.    For  there  the  sub-  I  ^*^ble' 
atantial  part  of  every  contract  is  the  consideration,  Conside- 
and  for  that  the  right  is  transferred.     It  also  being  .3Cha.Ciu 
a  rule  in  equity,  that  what  ought  to  have  been  done  ^• 

is  considered  as  actually  done  ^  the  Court  of  Chan- 
cery will  supply  any  defect  in  the  execution  of  a 
power,  where  there  is  a  valuable  consideration. 

18.  It  has  been  g^ierally  understood,  that  equity  ante,  c.  15,  - 
would  not  ^pport  a  defective  execution  of  a  power  '   * 

of  leasing  against  a  remainder-man.    It  is  however 

said,  by  Sir  J.  Trevor  M.  R.,  that  where  a  lease  is  Ad.  2  Freem. 

votuntaiy,  there,  if  it  be  iiot  good  at  law,  it  shall  not  ^^^* 

be  made  good  in  equity.     But  if  a  lease  is  made  to  a 

tmant  at  rack  rent  without  fine,  which  is  voluntary  j 

yet,  if  the  tenant  has  been  at  any  considerable  ex- 

pence  in  building  or  improving,  equity  will  supply 

the  defective  execution  of  the  power. 

19.  In  modern  times  a  lessee  at  rack  rent  has  been 
considered  as  a  purchaser  for  a  valitoble  consideration. 
AncLLord  Kenyon  has  laid  it  down,  that  a  lease  being  7  Term  It 
granted  for  a  valuable  consideration,  and  merely  de-  gJJJ;^^^^^ 
fective  in  point  of  form  j  a  court  <jf  equity  would  Brad«treeC 
interfere,  and  direot  a  |>foper  lease  tt)  be  granted.       Jjcho.  h^ 

T  2  -    ' 
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But  not  for     •  30.  It  shoul^  however  be  observed,  that  courts  of 
.  o  unteen.    ^qyij-y  ^,^  gjy^  ^0  assistance,  where  both  parties  are 

volunteers.  For  where  the  question,  as  to  the  exe- 
.  cution  of  a  power,  lies  between  an  appointee  under 
fhe  power,  without  consideration,  and  a  remainder-' 
man ;  the  latter  having  a  vested  interest,  will  be 
clearly  entitled  against  the  former,  unless  the'  ap- 
pointee can  show  that  the  interest  of  the  remainder- 
man is  devested,  by  an  actual  execution  of  the  power 
in  due  form. 
^Qte.  21.  In  the  case  of  Serjeson  v.  Sealy,  the  widow  of 

Mr.  Pitt  made  a  voluntary  disposition  of  2,000  i.,  the 

r  • 

remainder  of  the  4^000/.    And  Lord  Hardwicke  said,- 
that  this  was  not  an  appointment  for  a  valuable  con- 
.sideration,  but  only  a  voluntary  disposition ;  and  there- 
fore, as  the  will  imder  which  it  was  given,  was  not 
executed  in  the  presence  of  three  witnesses,  it  had  not- 
pursued  the  power,  and  consequently  was  a  void  ap- 
pointment. 
Where  there      .^2.  As  it  is  one  of  the  principal  objects  of  a  court 
3Cha"ca      of  equity  to  relieve  against  fraud  and  deceit,  it  has' 
8d.92. 122.    been  long  established,  that  where  a  party  interested 

prevents  a  strict  compliance  with  the  circumstances 
required  in  the  execution  of  a  power,  from  immoral 
motives,  there,  if  the  person  who  has  the  power, 
does  any  act  that  plainly  evinces  his  intention  to  ex- 
ecute it,  such  act  will  iti  equity  be  deemed  a  good 
execution  of  it. 
Glib.  Cha.  23.  Thus,  where  the  remainder-man  gets  the  deed 

into  his  possession,  and  will  not  allow  the  tenant  for 
life  to  have  a  sight  of  it ;  there  the  tenant  for  life  inay  * 
execute  conveyances,  and  though  he  does  not  pursue 
the  terms  of  the  power,  yet  equity  will  relieve,  even  in 
favour  of  a  vcdunteer ;  because  the  remainder-man 
shall  not  take  advantage  of  his  own  wrong,  by  with-* 
holding  from  the  tenant  for  life  the  sight  of  his  power. 


306. 
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24.  It  is  also  an  object' of  a  court  of  equity  tto  re-  Where  a* 
lie ve  against  all  manner  of  accidents,  even  in  favour  Execution  b 
of  volunteers,   it   beinef  unconscionable   for  a  re-  prevented  by 

.     ,  11  /.I  T  accidtnt. 

mainder-maif,  to  take  advantage  of  tiiem.  it  was 
therefore  agreed  in  Bath  and  Montague's  case,  that  if  5^^  ^•^ 
a  person  made  a  conveyance,  with  a  power  of  revo- 
cation by  a  deed  executed  in  the  presence  of  four  privy . 
councillors ;  and  he  was  sent  by  the  king  to  Jamaica, 
where  that  circumstance  could  not  possibly  be  complied 
with ;  equity  would  allow  him  to  revoke  without  it. 

S5.  Although  a  court    of  equity  will,  in  many  ButaNon-^ 
instances  aid  a  defective  execution  of  a  power ;  yet  ^u^^^e 
it  will  never  interpose  in  the  case  of  a  non-execution  auppUed^ 
of  a  power ;  which  always  leaves  it  to  the  free  will  and  2  P.  Wmi.. 
election  of  the  party  to  whom  the  power  is  given, 
either  to  execute  it  or  not.    For  which  reason  equity 
will  not  say  he  shall  execute  it ;  or  do  that  for  him, 
which  he  does  not  think  fit  to  (To  for  himself.    And 
the  intervention  of  death,  between  a  man's  resolving 
to  execute  a  power  and  his  actually  executing  it,  is* 
not  of  itselfj  even  in  cases  where  the  act  is  of  su^jji 
a  nature  as  a  man  is  under  an  obligation  to  perform, 
a  ground  for  the  interposition  of  a  court  of  equity  in 
favour  of  the  person  intended  to  have  been  benfited  pln^^^T* 
by  the  doing  thereof ;  although  some  st6ps  be  taken  2  Vera.  69. 
towaids  completing  such  intention.     .  ^  ^^** ^*^ 

26.  A.  having   a  power  of  revocation,   by  any  f"^*!**^^* 
writing  under  his  hand  and  seal,  and  being  desirous  to  Fincb,  273. 
provide  for  his  daughters,  prepared  notes  in  writing,  j  cSI™Ca. 
which  he  declared  should  have  the  effect  of  his  last  264. 
will,  and  which  he  called  instruments  for  his  counsel 
to  draw  up  his  last  will  in  form.     His  counsel  drew  a 
writing,  and  had' the  same  engrossed,  leaving  blanks* 
for  the  names  of  the  trustees.   A.  died  without  exe- 
cuting-this  will.     A    bill   being  exhibited   by  the 
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.  daughters^  for  the  portions  given  them  by  these  in- 
structions, an  issue  was  directed  to  try  whether 
these  notes  were  part  of  the  last  wiU  of  A.,  and  a 
verdict  was  given  that  they  were  a  wiH ;  whereupon 
the  Court  decreed  them  to  be  a  good  execution  of 
the  power. 
Tr^t.ofEq.  S7*  Mr.  Fonblanque  observes,  that  this  case  has 
B.i.c.4.§25.  jjggjj  cited.to  prove  that  a  non-execution  of  a  power 

will  be  aided  in  equity ;  but  that  it  is  clear  from  the 
circumstance  of  directing  an  issue  to  try  whether 
these  notes  amounted  to  a  will,  that  the  Court  did  not 
think  the  accident  of  the  father's  deaths  before  he 
had  completed  his  intent  towards  his  younger  chiU 
dren,  a  sufficient  foundation  for  relief;  it  therefore 
directed  a  trial  to  ascertain  whether  these  notes  weie 
a  will  'y  and  it  being  found  that  they  were,  the  questios) 
then  was  reduced  to  this,  whether  the  Court  could 
relieve  the  younger  [children,  in  respect  that  the  wiU 
wanted  circumstances  which  were  required  by  the 
power  to  attend  the  execution  of  it  j  which,  as  be-t 
tween  the  younger  children  and  the  heir,  it  certainly 
iC&uld  do }  the  case  being,  by  the  verdict^  a  case  of  a 
defective  execution  only. 
Pi^got  r^  S8.  A  married  woman  having  a  power  of  revocation 

c^!  U'eoti     ^^^  appointment,  and  being  sick,  wrote  a  letter  to 
350.  her  attorney  who  had  drawn  her  settlement,  desiring 

he  would  prepare  a  deed  whereby  she  might  give  the 
inheritance  to  her  niece,  and  on  the  back  of  the 
letter  it  was  written  that  the  attorney  should  keep  it 
a  secret.  The  attorney  however  communicated  this 
letter  to  the  husband,  and  several  days  intervened,, 
during  which  the  attorney  swore  that  he  did  not 
propose  any  method  to  the  husband,  or  use  any  meanSr 
to  prevent  the  revocation.  The  question  was,  whether^ 
this  letter  amounted  to  a  revocation  in  e^ty  ^  an4 
it  was  decreed  that  it  did  not* 
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flft.  I*  ^kt  one  o£  LiMeUa  r.  Lord  Cor&iMatis,  2  VerD.465. 
lami  JKeeper  Wrighl  aakl»  the  Comt  of  ChaocMy 
iiad  ttdt  gone  id  ftr^  as  wlierp  e  pman  had  a  {Hnrar 
to  ftiifie  mMki/f,  if  he  neglected  to  exerd»  thttt  |Mi«mr» 
to  d6  it  for  hitti)  although  he  thdiight  it  might  I19 
raa^coiable  emw^h^  and  agreeaUe  to  equity^  in  &vi>itr 
of  credttors*  But  in  a  aiodem  caaa  it  iwa  heidi  thet 
whei«  a  {>erMn  had  a  pewer  of  ol«iguig  lands  with 
11,000  L  wbidh  he  iieter  e^ecuied,  the  power  eoold 
not  te  eMflid«)red  aa  aaMMs  fto*  pa^^ent  of  debts. 

SO.  By  the  settLement  made  between  Sir  John  Holnm  n 
Coghill  and  his  son»  certain  estates  were  limited  to  7  Ves.  4M» 
him  for  life,  with  a  power  to  charge  them  with  the 
payment  of  2,000  L    Sir  J.  C.  having  died  in  debt» 
his  creditors  contended  that  this  sum  was  assets,  &t 
pajnnent  of  his  debts. 

The  Master  of  the  Rolls  (Sir  W.  Grant)  dedared, 
that  the  power  not  having  been  executed,  the  money 
could  not  be  raised. 

Upon  an  appeal,  LordErskine  said,  the  gaaeral  i2Vet.20C. 
question  was,  whether  the  sum  of  2,000/.  whicb 
Sir  J.  C.  had.  power  to  raise,  was  to  be  considered  as 
assets.     The  first  ground  upon  which  that  might  he 
maintained  was,  that  jus  dispomendi  was  to  be  con- 
sidered as  property  itself.    If  there  was  no  case 
directly  in  point,  the  result  of  the  authorities  was, 
that  a  general  power  of  disposition^  not  restrained  as 
to  the  objects  or  the  mode,  was  in  effect  property : 
The  distinction  between  power  and  property  being, 
that  the  former  was  subject  to  some  restraint,  either 
as  to  the  objects,  or  the  mode  of  disposition  ^  the 
latter  consisting  in  general  and  unconfined  dominion. 
2*.  There  was    no    doubt,  where   an    attempt  was  iCox.Repb 
made  to  execute  a  power  in  favour  of  creditors,  but 
tile  execution  was  defective,  the  defect  would  be 

T4 
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-  vSUf^UecL     The  law  of  the  Court  was  also  admitted^ 

that  if  a  power  was  e:j(ecuted.  in  due  form,  but  in 

favour  of  a  volunteer,  the  Court  would   take,  the 

.subject  from  that  person,  and  give  it  to  the  creditors 

of  him  who .  had  the  power.    But  where  there  was 

a  comjdete  want  of  execution,  it  could,  not  be  .sup* 

.  plied  for  creditors.    The  decree  was  affirmed. 

Coke*8  Case,  .    31.  Where  a  person  has  a  power  of  revocation,  by 

Jenk.  Cent.7.'*h®  exercise  of  which,  he  may  acquire  an  estate  in  fee 

Ca.  19-         simple,  the  land  will  be  liable  to  debts  due  to  the 

.Crown. 


George  ▼. 
Milbanke» 
9Ves,  190. 
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CHAP.XVIIL 
.  Hc^  Pouaers  may .  he  extinguished  and  destroyed* 


!•  A  complete  Extcuiwn. 

3.  Powers  relating  to  the  Land 

may  bereletised, 
5.  Powers  appendant  barred  by 

a  Feoffment, 
6*  By  a  Fku  or  Recovery. 
7.  And  by  a  Bargain,  and  SalCt 

*c- 
9.    May     be     turrendered    or 

merged. 
l\,  A  Power  to  lease  not  barred 

by  a  Charge, 


13.  Powers  in  Gross  not  barred 

by   a  Conveyance  of  tke 

Land* 
15.  Unless    the  Estates  are  df 

vested. 
18.  Collateral  Powers  not  barred 

by  any  Conveyance, 

22.  A  Power  may  be  forfeited  to 

the  Crown, 

23.  In  what  cases  it  inay  be  exe. 

'  cuted. 
2S.  A  Power  may  be  merged. 
30.  Where  there  is  no  Object  of^ 

Power^  it  becomes  void. 


Section  1. 

np'HE  first  and  inost  obvious  mode  by  which 
^  powers,  whether  relating  to  the  land,  or  col- 
lateral to  it,  may  be  extinguished,  is  by  a  complete 
execution  of  them.  And  it  was  formerly  held,  that 
even  a  partial  execution  of  a  power  operated  as  an 
extinguishment  of  it ;  but  this  doctrine  is  not  now 
deemed  to  be  law. 

*  2.  If  a  power  reserved  over  a  legal  estate,  is  de- 
fectively executed  at  first,  it  may  be  executed  over 
^n,  and  the  last  execution  shall  stand  j  the  first 
being  amere  nullity. 


Aoom^eie 
EiecutioD. 


Zouch  r. 
WoolstoD, 
ante,  c.  16. 
(39. 

Baraad.R. 
111. 
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Powers  re-         3.  Powers  relating  to  the  land,  whether  appendant^ 
Lanf  i^y  be  ^^  ^^  gFoss,   may  be  destroyed  by  a  release  to  any 
released*        person  having  an  estate  in  possession,  remainder,  or 
^'      ^'  reversion,  in  the  lands  to  which  the  power  relates : 
for  where  powers  are  given  to  a  person  having  an 
estate  or  interest,   either  present  or  iuture,  in  the 
land,  the  exercise  of  them  is  considered  as  a  species 
of  property,  advantageous  to  him ;  and  there  is  bo 
reason  why  he  should  not  be  allowed  to  depart  with, 
or  exclude  himself  from,  the  benefit  of  it. 
Albany'^  4,  Francis  Bunny  enfeoJBTed  Miles  Hitchcock,  Ito 

iRep.  110&.  ^^^  US6  ^f  the  said  Francis  for  life,  and  after  to 
the  use  of  David  Bunny  in  tail,  &c.,  with  a  proviio 
that  it  should  be  lawful  for  the  said  fVaacis  to  alter, 
change,  or  determine  any  of  the  uses  limited  in  the 
said  deed.  Afterwards  Francis  Bunny,  by  his  deed,, 
did  remise,  release  and  quit  claim  to  the  said  Miles 
and  David,  the  said  condition,  proviso,  and  agree* 
ment,  and  all  his  power,  liberty,  and  authori^  afore- 
said. It  was  resolved  that  the  power  was  destroyed 
by  this  release. 

5.  Powers  appendant  may  be  barred  by  the  feoff 
ment  of  the  persons  to  whom  they  are  given ;  because 
a  feoffinent  with  livery  is  of  such  force  that  it  excludes 
the  feoffi>r,  not  only  from  all  present,  but  also  from 
all  future  rights  and  titles ;  and  in  Albany's  case  it 
was  agreed  by  the  Judges,  that  a  power  to  revoke  and 
limit  new  uses  might  be  utterly  gone  and  extinguished 
by  a  feoffment. 

6.  Powers  appendant  may  also  be  barred  and 
extinguished  by  fine,  or  common  recovery ;  of  ^vbiA 
an  account  will  be  given  under  those  titles. 

7*  Powers  appendant  may  also  be  extingui^ied  \ff 

any  of^those  conveyances  which  derive  their  effect 

1  Inst.  342  h,  from  tfie  statute  of  uses :  a»d  which  are  said  t& 
11. 1.  . 


Powers  ap» 
pendant 
barred  by 
feofibient. 
aflftCy  c  4. 

ante,  (  4. 


By  Fiiie  or 
RecoFery. 


And  by  Bar- 
gain and 
Sale,  &c. 
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4)perate  without  transmutation  of  possession ;  as  a 
bargain  and  sale,  covenant  to  stand  seised,  and  lease 
and  release.  For  wboerer  has  any  estate  in  the  land,  . 
may  convey  it  to  another ;  and  it  would  be  unjust  • 
that  he  should  afterwards  be  admitted  ta  avoids  or  db 
any  thing  in  derogation  of  his  own  act.  Any  assurance 
thereibre  of  this  nature,  which  carries  the  whole  a£ 
the  grantor's  estate,  operates  as  a  total  destruction  of 
the  powers  appendant  to  it. 

8.  It  should  however  be  observed,  that  a  feoffinent,  i  Inst.  237  a. 
or  other  conveyance  of  part  of  the  land,  is  an  ex- 
tinguislunent  of  the  power,  as  to  that  part  only ;  and 
the  .power  remains,  as  to  the  residue. 

9*  Where  a  person  having  a  power  appendant,  Maybesus- 
makes  a  feoffinent  or  other  conveyance,  only  for  the  charffcdT*^ 
purpose  of  creating  a  particular  estate^  as  an  estate 
for  life,  or  a  term  for  years ;  this  only  suspends  the 
execution  of  the  power,  during  the  continuance  of 
the  estate  created.  And  where  such  as^rance  only 
creates  a  charge  on  ^  the  O^tate,  it  necessarily  subjects 
the  estate  to  that  charge. 

10.  Where  a  person  who  had  a  power  to  revoke  a  Bullock  v. 
use,  made  a  lease  for  years,  and  levied  a  fine  for  Moo.eie* 
assurance  oi  the  lease,  without  express  use;  the 

power  oi  revocation  was  held  not  to  be  extinguished 
by  the  fine,  but  only  suspended  during  the  term. 

11 .  In  some  cases  a  power  of  leasing,  reserved  to  a  A  Power  t<r 
tenant  for  life,  will  not  be  extinguished  or  suspended  b^d  by  it 
by  his  conveyance  of  the  estate  j  where  such  convey-  Charge. 
aaoeismadeoniytocreateaparticularcharge,  anddoes 
oMamount  to  a  departing  with  the  whole  estate. 

12.  Lord  Onslow  being  tenant  for  life,  under  his  Ren  v. 
marriage  settlement,  with  power  to  make  leasesji  con-.  ^"^^^^M. 
veyed  hts  life  estate  by  lease  and  release  to  one 
Biiscoe  aiidfais  heirs,  in  trust  to  apply  the  profits  m 
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payment  of  an  annuity  of  150  /.  during  the  life  of 
.  Lord  Onslow,  and  to  pay  the  surplus  to  Lord  Ondow 
,  himself.  In  the  year  following  Lord  Onslow  con- 
veyed all  his  estate  to  trustees  for  99  years,  if  he 
should  so  long  live,  for .  payment  of  his  debts ;  :but 
with  an  express  reservation  as  to  all  leases  granted, 
or  to  be  granted.  Lord  Onslow  afterwards  made  a 
iease  of  the  premises  in  question  for  21  years,  pur- 
suant to  his  power ;  and  the  question  was,  whether  the 
conveyance  to  Briscoe  had  destroyed  the  power  of 
leasing.  Lord  Mansfield  said,  powers  came  into  ihe 
coiuts  of  common  law  with  the  statute  of  uses ;  and 
the  construction  of  them,  by  the  express  direction  <rf 
the  statute,  must  be,  the  same  as  in  courts  of  equity. 
The  creation,  execution,  and  destruction  of  them 
depended  on  the  substantial  intention  and  purpose 
of  the  parties.  It  was  said,  first,  that  the  grantor^  in 
this  case,  was  not  in  possession,  and  that  it  .was 
necessary  he  should  be,  to  execute  the  power::  but 
he  thought  possession  here  meant  the  receipt,  of 
the  rents  and  profits,  which  were  applied  to  his.use. 
If  actual  possession  were  necessary,  a  leasing  power 
. .  could  never  be  executed  where  land  was  in  the  hands 
of  a  tenant.  Secondly,  it  was  contended,  that. by 
granting  away  his  life,  estate,  he  extinguished  his 
power.  Certainly  where  the  whole  life  .  estate  was 
,  granted  away,  by  the  intention  of  the  parties,  the 
power  must  be  at  an  end  and  could  not  afterwards 
be,  exerqised,  to  the  prejudice .  of  .the  grantee:  but 
the  conveyance  here  ¥ras  only  to  let  in  a  particular 
charge,  subject  to  which  the  rents  and  profits  still 
belonged  to  Lord  Onslow,  and  the  lease  could  not 
prejudice  the  security,  nor  the  remainder^raan,  for 
the  best  rent  must  be  reserved.  It  would. tiierefore 
be  contrary  to  the  intention  of  all  parties^ .  to:  hdi 
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that  the  power  was  extinguished,  by  the  conveyance 
to  Briscoe. 

13.  With  respect  to  those  powers  relating  to  land,  Powcn  in 
which  are  called  powers  in  gross  ;  as  the  estates  to  be  barred  by  a 
created  by  them  do  not  fall  within  the  compass  of  the  ^^^^•J*'^^ 
estate  of  the  person  to  whom  they  are  given,  a  mere  GUb.  Uses, 
alteration  of  that  estate  will  not  affect  them  :  hence  if  ^^^'  ^* 
a  tenant  for  life,  with  po^er  to  settle  a  jointure,  or 
to  create  a  term  for  years,  to  commence  from  his^ 
decease,  conveys  away  his  life  estate  by  bargain  and. 
sale,   covenant  •  to  stand  seised,  or  lease  and  release,  jenldas  v. 
these  conveyances  will  not  destroy  his  powers ;  and  if  ^^yj^'^A 
he  should  even  make  a  conveyance  in  fee,  by  any  of  103. 
these  assurances,  as  they  pass  no  greater  estate  than^ 
the  grantor  has  a  right  to  convey,  the '  power  would' 
not  be  affected  by  them. 

14.*  A  man  settled  lands  by  fine,  to  the  use  of  Edwards?, 
himself  for  life,  with  a  clause,  that  if  he  should  ^^®  Hard 'iL 
a  jointure  to  hi'  wife,  and  make  a  lease  for  31  years,  410. 
to  commence  kfler  his  death,  for  raising  3,000/.  for' 
his  daughters  portions,  that  then  the  cognizees  should 
stand  seised  to  those  uses;  and  limited  several  re- 
mainders over  in  tail,  the  reversion  in  fee  to  himself/ 
Afterwaids  he  made  a  jointure  pursuant  to  this  power, 
and  then  bargained  and  sold  the  lands  to  other  per- 
sons in-  fee,  by  deed  enrolled,  in  trust  to  raise  por- 
tions. '  The  bargainee  afterwards  conveyed  the  lands 
\fi  him  by  feo8ment.     Then  he  made  a  lease  for  31 
years,  to  begin  after  his  death,  for  raising  3,000  A 
for  the  portions,  of  two  of  his  daughters  only ;  and  he 
and  his  wife  after  that  levied  a  fine,  sur  cognizance 
de  droit,  &c.  \  and-  afterwards  he  died.     A  person,  by 
the  direction  of  the  lessee  for  31  years,  entered ; 
And  whether  his  entry  .were  lawful  or  not,  was  the. 
question. 
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'Lord  Hale  and  Baron  Rainaford  were  o£  opinioq,^ 
that  the  power  to  make  a  lease  for  31  years»  to  conw 
m^nce  after  the  death  of  th6  lessor,  was  not  de- 
stroyed by  the  bargain  and  sale  (contrary  to  the 
opinion  of  Baron  Tura^),  because  it  was  a  power 
in  gross,  and  the  estate  for  life  had  no  concern  in  it : 
and  yet  such  a  power  might,  by  apt  words,  be  de- 
stroyed by  release,  or  by  fine  or  feofiment,  which- 
carried  away  and  included  all  things  relating  to  the 
land.  But  an  assignment  of  totum  statuin  staauj  or 
other  alteration  of  the  estate  for  life,  did  not  af&ct 
such  a  power. 

15.  Where  a  tenant  for  life,  with  a  power  to  join- 
tmre^  or  to  create  any  other  estate,  to  commence  after 
his  own,,  conveys  away  his  estate,  by  feoffinent,  to 
a  stranger  and  his  heirs ;  as  this  species  of  assunmoe 
not  only  transfers  the  estate  which  the  feoffor  might 
lawfuUy  pass^  but  ako  a  tortious  fee,  it  follows  that  the 
w^Mife  inheiitance  is  devested ;  and  the  iseisin^  out  of 
which  the  uses  created  by  the  power  Were  to  be  fed, 
is  liestroyed  ;^  by  which  means  tlie  power  becomes 
extinct.  And  k  the  tenant  for  life  levies  a  ftiey  or 
suSers  a  common  recovery  of  the  lands^  the  pam^t 
wall  also  be  destroyed ;  for  n^asons  wUcb  will  be 
stated  lubder  thoae  titlea 

16.  If  the  whole  feo  is  iA  the  teraBtenai^  siAjject 
to  the  power  ;  as  where  an  estate  is  limited  to  A»  £9V 
life,  temakidflr  to  sudi  uses  as  he  shatt  appoint,  re-^ 
maflider  to  A»  in  fee;  tbere^  if  A.  conveys  the 
whole  egtaibe  by  lease  and  release  to  a  danger  in 
fee,  has  power  of  appcHntm^nt  ip  diestroyed^  not- 
withstanding it  is  in  the  nature  of  a  power  in  gross. 

17.  Where  a  tenant  for  life,  with  powers  of  lesB* 
isig,  jojutiiring,  atid  chaiging,  is  obliged  to  part  with 
the  beneficial  interest  in  the  estate,  he  conveys^  it  tec 
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a  person  for  99  years^  if  he  shall  so  long  live ;  by  which 
means  the  freeh<4d  reoiains  still  in  hiin»  and  his 
powers  are  not  destroyed.  And  where  he  joins  with  i  inau  203  h. 
tb.  remainder-mal.  ia  .ufering  a  oomnum  recoveiy ;  «  >• 
the  i^nveyaace  to  make  a  tenant  to  the  pracipe  is 
usually  during  the  joint  lives  of  the  tenant  for  life^ 
and  the  intended  tenant  to  the  prwdpei  by  which 
means  the  reversion  remains  in  tine  tenant  for  life,  and 
all  his  powers  are  thereby  preserved. 

18.  At  common  law  a. naked  authority  isnotbarsed  Collateral 
by  a  release  or  say  other  conveyance  of  the  land*  iJSiTS*by*anT 
ThuSy  Lord  Coke  says»  if  a  man  by  his  will  devised  CoDTcyance. 
that  his  executors  should  sell  his  lands,  and  died  \  if  340 1.* 
his  executors  released  all  their  right  and  title  to  the 
land  to  the  heir,  this  was  void ;  ibr  that  they  had 
neither  right  nor  title  to  the  land^  but  only  a  bare 
authority. 

19*  Upon  the  introduction  of  uses,  this  doctrine  Idem, 
was  adheied  to;  and  it  was  held  in  15 Hen.  VU^  iRep.llla. 

i^iere  cestui  que.  u$e  devised  that  his  feofieea  should 
SQ&  hia  land,  and  died ;  and  afterwards  the  fSeofiees 
loade  a  feaffment  ovtr ;  that  the  feoffees  mi^ht  sell 
j^atnst  thctf  own  feoffinet^;  because  the  power  to 
lell  was  merely  collateral  to  the  ri^ht  of  the  land. 

90.  When  powers  of  revocarion  and  appointment 
Vire  introduced,  the  Judges,  reasoning  by  analogy 
from  the  prteedii^  cases,  laid  it  down,  that  powers 
coUatend^  to  the  land  could  not  be  released,  nor  were 
^y  extinguished  or  destroyed  by  a  feoffineot^  or 
«iy  Qlhiea:  conveyance  of  the  land:  for  dieae  powers 
being  giv^d  to  strangers,  for  the  benefit  of  some  third 
person,  the  extinction  of  them  would  be  isgurious  to. 
^  person. 

Ill  Thus  it  said  by  Popham,  Ch.  Just  in  D^^s's  i  Rep.  174  a. 
ca«B,  fehatif  a  feoffinent  infee  be  made  to  A.  to  divers  ^"^^  '^^* 
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• 

uses,  with  a  proviso,  that  if  B.  shall  revoke,  theuMB 
shall  cease :  there  B.  cannot  release  his  power ;  and  a 
feofiment  by  him  shall  not  extinguish  it^  for  the  p<ywer 
ofB.  is  merely  collateral,  and  the  land  doth  not 
move  from  him,  nor  shall  the  party  be  in  by  .faim. 

Vide  Tit.       nor  under  him  ^  and  neither  a  fine  nor  a  recovery  wiH 

m  this  case  operate  as  a  bar  to  the  power. 

A  Power  may      g2.  A  power  of  revocation  may,  in  s<Mne  cases,  be 

tothe  Crown,  forfeited  to  the  Crown,  by  an  attainder  for  high 

treason,  and  by  that  means  become  vested  in  the 
King.  Thus,  if  a  person  is  tenant  for  life,  with  a 
power  of  revocation  over  the  estates  in  remainder, 
and  he  is  attainted  of  high  treason,  his  estate  for  Hfe, 
and  his  ^ower  of  revocation,  will  both  be  forfeited. 

In  what  Cases      23.  In  a  case  of  this  kind,  if  the  execution  of  the 

It  may  be 

executed.       power  of  revocation  be  attended  with  circumstances 

inseparably  annexed  to  the  person  of  him  to  whlwi 
the  power  is  given,  it  cannot  be  executed  by  the 
•   Crown. 
R^^^l  24.  Thomas  Duke  of  Norfolk  conveyed  his  estate  ' 

Case,  cited     to  trustees,  to  the  use  of  himself  for  life»  remainder 
7  Rep.  13  a.  ^^  ^jj^  ^^^  ^f  j^jg  eldest  SOU  in  tail,  wiA  several  re- 
mainders over,  with  a  proviso,  that  it  should  be  law- 
ful for  the  duke  to  revoke  tiiose  uses,  by  any  writii^ 
under  his  proper  hand,  subscribed  by  three  witnMes. 
The  duke  was  afterwards  attainted  of  high  toeasofi; 
and  it  was  determined  that  this  power  of  i« vocatioo, 
although  forfeited,  could  not  be  executed  by  Queen 
Smith  V.        Elizabeth  {  because  the  circumstances  pvsKrSied  in 
1  Ventri28.  ^^  execution  of  the  power  were  so  inseparably  an- 
nexed to  the  person  of  the  duke,  that  no  one  bot 
himself  could  execute  them.    - 

S5.  But  if  the  execution  of  a  power  of  revocatioiiF 
be- not  attended  with  circumstances  inseparsbly  sn- 
nezed  tothe  person  of  him  to  whom  iJie  poweMi^ 
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ffveA  y  there,  in  case  of  an  attainder  for  high  treason, 
the  po^r  may  be  executed  by  the  Crown. 
'  26.  Sir  Francis  Englefield  left  the  kingdom  in  the  EnglefieM*s 
fcst  year  of  Qneen  Elizabeth  by  licence,  amd  re- 7r1>,  n. 
mained  abroad  beyond  the  time  of  his  licence.     The . 
Queen,  by  her  warrant  under  the  |»ivy  seal,  required 
him  to  reftim,  and  upon  his  not  complying,  seised 
his  lands.  ^  Sir  Francis  Englefield,  by  indenture  exe- 
cuted at  Rome,  and  made  between  him  and  Francis 
Englefield  his  nephew,  covenanted  for  the  advance- 
ment of  his  blood,  &c.  to  stand  seised  to  the. use  of 
himself  for  life,  remainder  to  the '  use  of  his .  said 
nephew  and  the  heirs  male  of  his  body,-  remainder  to 
the  use  of  the  right  heirs  of  his  nephew  ;  with  a  pro- 
viso, that  as  his  nephew  was  an  infant,  so  that  his 
proof  was  not  then  seen,  and  because  the  uncle  did     * 
not  4liink  it  convenient  to  settle  the  said  inheritance 
in  the  nephew  absolutely,  so  long  as.  the  uncle  should 
live,  therefore  if  the  uncle,  by  himself,  or  by  any 
other,  should,  during  his  natural  life,  deliver  or  o^r 
to  the  nephew,  a  gold  ring,  to  the  intent  to  make 
void  the  uses,  then  all  the  uses  should  be  void.  .    . 
^ '  Sir  ^Francis  Englefield  was  afterwards  indicted  for 
h^  treason^  for  comp  sing  the  Queen's  death,  on    . 
wUeh'  he  was  ontlaweu.    And  in  28  Eliz.  an.  act  of  . 
sttakider^for  high « treason  was  passed  against  him.^ 
Queen  Elizabeth,  by  letters  patent,  reciting  the  settle- 
ttest»*  and  power  of  re^M>cation,  oa  tender  of  a  gold 
Bngy^appotnted  two  perscms  to.  deliver  a  gold  ring  to 
Snuotis  Englefidd, . wfaichhe  refused,    '^e  question 
was»  whether  thid>  tender  :of  a  gold  ring  to  Francis 
En^efield,  was  a  good  reviocation  of  the  uses. 
<•   It  was  argued,)  that  the  execution  of  this  power 
was  not  givan  to  the^  Queea  by  the  act  of.  attainder, 
'tecaiise  it.was  inseparaMy.  .ap|ie:(ed  to  the  person  of 

Vol.  IV,  U  . 
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Sir  fVands  Englefield*  For  although  the  tender  of  a 
ring  was  a  thing  that  might  be  done  by  any  persoB, 
yet,  as  that  circumstance  was  only  a  mark  of  the  in- 
tention of  Sir  Francis  Englefield,  which  intentioa 
•must  arise  from  the  opinion  he  himself  should  form 
of  his  nephew's  future  disposition  and  conduct,  there- 
fore no  person  but  Sir  Francis  himself  could  direct 
the  tender  of  the  ring.  But  the  Judges  h^ld,  that 
the  whole  force  and  effect  of  the  power  of  revocatioa 
depended  on  thetender  of  the  ring,  so  that  the  Qoeen 
might  lawfully  execute  the  power,  and  therefore 
judgement  was  given  for  the  Crown* 

9IJ.  Lord  Coke  observes,   that  the  counsel  of 
Francis  Englefield  were  not  satisfied  with  this  judge- 
ment ^  and  therefore  advised  a  writ  of  error  {  but  at 
the  next  parliament  a  special  act  was  passed  to  esta- 
I  Hale  p.  c«  Uish  the  forfeiture  in  the  Queen.    And  Lord  Hale 
^^'  has  observed  on  this  case,  that  if  Sir  Francis  Engle- 

,,. .  ,,    .     fi^ld  had  died  before  the  Queen  had  made  the  tender. 

Vide  Hwci- 

win  v.  then  the  condition,  which  was  only  limited  to  him 

]p^"^42ii  du™g  ^  ^^>  ^^^  1^^^  determined,  and  the  Queea 

Lai. 24.  could  not  have  tendered;  for  the  attainder  could 

Whaler,  ^^'  lengthen  the  condition,  longer  than  the  first 

1  Vent.  130.  limitation.  )r 

A  Power  may      28.  A  power  given  to  a  person,  having  a  particular 
be  merged,    ^j^te  in  the  land,  may  be  merged  by  his  ac^piisition 

of  the  fee  simple. 
CrosB  V.  29.  An  estate  was  limited  to  J^n  Hay  for  life, 

iB^^ao  ^^^^^^^  *^  his  wife  for  life,  remainder  to   the 

children  of  the  marriage  in  tail,  remainder  to  the 
survivor  of  the  husband  and  wife  in  fee;  with  # 
power  to  the  husband,  by  deed  or  wiU,  to  qhaige  the 
lands  with  a  rent.  Thare  was  90  issue ;  and  the 
husband  in  the  lifetime  of  his  wife,  by  wiU^  lecitiiig 
the  power,  devised,  in  execution  of  his  power,  and  of 
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all  other  powers,  a  rent  of  100  L  a  year  ;  and  survived 
his  wife. 

iiOrd  Thurlow  said  the  power  was  merged ;  but  he 
was  also  of  opinion,  that  though  the  power  was  gone, 
and  t}ie  will  purported  to  be  an  execution  of  the 
power  y  yet  as  he  evidently  meant  the  charge  should 
take  place  on  the  estate  at  all  events,  it  must  be 
si^stained  as  a  charge  on  the  estate,  out  of  the  interest 
he  had  at  his  death.  ^^^^  ^y^^ 

30.  Where  there  is  no  object  for  the  execution  of  w  no  Object 

'.     r  u    ..  -J  of  a  Power, 

a  power,  it  of  course  becomes  void.  it  becomes 

31.  Thus  where  a  person  had  a  power  ffiven  him  ^^- 

,  .  .  ,  -1,1  Roev.Dunt, 

by  his  rnams^e  settlement,  to  appomt  the  lands  to  2Wiis.  R. 
the    children  of  the  marriage;  and  for  default  of  ^^^* 
uppointment,  then  to  all  the  children  equally ;  and 
there  was  but  one  child ;  an  appointment  to  that 
child  was  held  to  be  void,  because  he  took  under  the 
limitation  in  the  settlement 
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Section  1. 

TN  the  construction  of  deeds,  there  are  two  sorts 
A  of  rules :  one  general,  and  applicable  to  every 
kind  of  deed :  the  other  particular,  and  applicable 
only  to  some  kind  of  deeds ;  or  to  some  particular 
part  of  a  deed. 

2.  With  respect  to  the  first  sort,  it  is  a  maxim  of 
the  highest  antiquity  in  the  law,  that  all  deeds  shall 
be  construed  favourably,  and  as  near  the  apparent 
intention  of  the  parties  as  possible,  consistent  with 
the  rules  of  hw-^Bemgnce  sunt  faciendce  interpret 
tationes  chartarumy  propter  smplicitatem  lakortan; 
ut  res  magis  valeat  qttam  pereat. 

3.  If,  however,  the  intention  of  the  parties  be  con«^ 
traiy  to  the  rules  of  law,  it  will  then  be 
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for  it  would  be  highty  improper  and  mconvenient  to 
permit  private  persons  to  contradict  the  general  rules 
of  taw*     Thus,  if  a  person  conveys  lands  to  another  vhax.  44J  h. 
and  his  heirs  for  21  yesj^ ;  the  executor  of  the  grantee, 

and  not  his  heir,  will  be  entitled  to  the  land ;  because  it 

* 

is  a  rule  of  law  that  a  term  for  years  is  but  a  chattel. 

4.  Quoties  in  verbis  nulla  est  ambiguitaSf  ihi  nulla  2SattiMLl67» 
ejppositio  contra  verba  eapressa^fienda'  est.  And  where 
the  intention  is  clear,  too  minute  a  stress  ought  not  to 
be  laid  on  the  strict  and  precise  signification  ofwords :. 
.according  to  another  maxim — qui  haret  in  Uterai 
Jujeret  in  cortice. 

•    6.  The  construction  ought  to  be  made  on  the 
entire  deed,  and  not  merely  on  any  particular  part 
of  it     Ex  antecedentibus  et  consequentibus  Jit  opHma  carter,  98: 
inlerpreUttio.    Therefore  every  part  of  a  deed  ought,  n2.  i  P. 
if  possible,  to  take  effect ;  and  every  word  to  operate;  vaueb  167.. 

6.  Verba  posterwra  propter  certitudinem  additaad 
priora^  quas  certitudine  indigent  sunt  refbrmda^    And 

if  certainty  once  appears  in  a  deed;  and  afterwards  in  4  i^b.  248? 
the  same  deed  it  is  spoken  indefinitely,  referenc£i 
shall  be  to  the  certainty  which  appears. 

7.  Subsequent  words  shall  not  defeat  precedent  Hard  94. 
opesy  if  by  construction  they  may  stand  together.  ^  ***^    '• 
But  where  there  are  two  clauses  in  a  deed,  of  which 

the  latter  is  contradictory  to  the  former,  there  the 

former. shall  stand. 

.  8.  Qjuando  carta  eontinetgeneralemclavsulam^postea'' 
que  descendit  ad  verba  specialia^  qua:  clausuke  generali 
sunt ,  consentanea  ;  interpretanda  est  carta  secundum 
verba  specialia.  But  it  is  also  a  maxim,  that  generalis  Canh.  120. 
clausula  non  porrigitur  ad  ea  quce  antea  spedaliter  sunt 
^comprehensa.  Therefore,  when  the  deed  at  first  con^ 
tains  special  words,  and  afterwards  concludes  in 
general  words ;  both  words,  as  well  general  as  special, 

U  3 
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stiatt  stand :  for  otherwise  the  general  words  wodd 

have  no  eflfect* 
6  Rep.  38  &.      9»  ilfoiitr  granrnatka  mm  t)Uud  charimz  so  tkU; 
CromweU  v.   nje^jther  bad  Latin»  nor  bad  Englisfa,  wifl  make  a  deed 

1  Ld.  Rftym.  VOld* 

^^  Re  10.  The  law  ytSI  construe  that  part  of  a  deed  ta 

Auo  r.       *  precede^  which  ought  to  precede*    As  if  a  person 
^BuUk2^    makes  a  lease  reserving  rent,  AaAmcfom  for  20  years ; 

so  that  the  reservation  is  pkced  before  the  habendum^ 
yet  it  is  good ;  and  the  Judges  by  their  constructioD 
axe  80  to  marshal  the  words^  as  to  make  it  a  reser- 
vation of  rent  for  the  whole  term. 

11.  It  is  a  maxim  of  law»  that  idem  semper  referhr 

I  last.  20  h.  Jtroa^hno  antecedenti.    Therefore  if  a  man  gives  lands 

to  A.  in  tail,   remainder  to  B.   m  eadem  forma; 

B.  will  take  an  estate  tail.    But  if  an  estate  be  limited 

to  A.  for  life,  remainder  to  B.  in  tail,  remainder  to 

C  in  forma  prmdkta  ;  it  is  void  for  uncertainty. 

Bro.  Ab.  1^*  Ancient  charters  are  to  be  taken  according  to 

^i*T*'  loR   *^^  ancient  usi^ :  for  there  are  many  dd  grants 

generally  and  insufficiently  made,  so  that  at  this  day 
they  would  be  void :  but  being  before  tune  of  memory^ 
and  havii^  been  used  since,  therefore  they  are  good ; 
and  many  liberties  and  franchises  used  thereby  are 
lijkewise  good. 
Host.  183  a.      1^*  ^  da&tA  is  always  construed  most  strongly 

against  the  grahtor. — Verba  chartanan  fortius  aedph 
witur  contra  proferentem;  et  qwelibet  eoncessh  Jbr- 
tissime  contra  donatorem  mterpretanda  est.  For  fbe 
principle  of  self-interest  will  make  men  sufficiently 
careful  not  to  prejodice  themselves,  by  using  words 
of  too  extensive  a  meaning.  And  all  manner  of  deceit 
is  hereby  avoided  in  deeds  ^  for  people  would  always 
affect  ambiguous  expressions,  if  they  were  afterwards 
at  liberty  to  put  their  own  construction  on  them. 
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14»  Thus,  if  lands  be  let  in  the  preioiaes  of  a  dcied.  i  Intt*  42  a. 
or  a  rent  granted,  generally ;  an  estate  fm  life  will  ^^  *• 
pass.  So.  if  a  man  makes  a  lease  for  the  lite  of  S|.>  and 
afterwards  releases . to .  A.  all.  bis  right  m  tlie  land, 
A.  will  take  an  estate  for  his  own  life ;  because  that^s 
higher  than  anestate  &r  the  life  of  another* 

15.  Where  general  words  stand  aionciia  a  rdea^e^ 
unqualified  by  any  recitals,  they  shall  be  eonstnied 
most  strongly  against  the  releasipr.  But  where  there 
is  a  particular  recital  in  a  deed,  and  general  words 
of  release  are  afterwards  inserted ;  the  generality  of 
tha  words  shall  be  qualified  by  the  recitals. 

16.  A  rdease  was  executed  in  pursuance  of  an  HeniiT;. 
award ;  in  which  a  release  of  all  demands  was  in*  j  |id«^4K 
serted.    It  was  contended,   that  the  words  were 
Sufficient  to  release  a  growing  rent :  but  it  was  deter-  Tborpe  t. 
mined,  that  they  should  not  have  so  extensive  an  ][^IJ^-to 
effect ;  because  they  were  qualified  by  a  particular  295. 
recital. 

17.  A  distinction  ifiust  however  be  made,  in  cases  1  Leon.  246. 
of  this  kind,  between  an  indenture  and  a  deed-poU.  g Mod.  3^2! 
For  the  words  of  an  indenture  executed  by  both 

parties  are  to  be  considered  as  the  words  of  both  : 
but  in  a  deed-poll,  they  are  the  words  of  the  grantor, 
and  shall  be  taken  most  strongly  against  him. 

18.  If  the  words  of  a  deed  will  bear  two  different  1  Iwt.  42  «. 
senses,  the  one  conformable  to  law,  and  the  other 

against  it ;  that  sense  shall  be  preferred  which  is 
i^onformable  to  law :  for  it  is  also  a  maxim,  piod  legis 
emstruotia  nonfacit  mjuriam.  Thifc  if  a  tenant  in  tafl 
creates  an  estate  for  life  generally,  it  shall  be  only 
for  the  Hfe  of  the  tenant  in  tail  j  for  otherwise  it 
woidd  operate  as  a  wrong. 

19.  The  word  and  is  sometimes  construed  in  a. 

disjimctive  sense,  in  order  to  support  the  intention 

of  the  parties. 

U  4 
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Chapman  t.       SO.  A  person  leaaed'landg  for  21  years^  and  cove-' 
Plowd?289.   n^nted  with  the  lessee  to  make  to  him  and  his  as»gnab 
1  in»t.225  a.  a  lease  for  21  years,  to*  commence  after,  the  end  of 
the  first  term.     The.  lessee  died,  and  his  executor 
brought  an  action  of  covenant  for  a  second  lease. 
The  Court  held  that  the  word  and  should  be  construed 
or,  in  the  disjunctive ;  therefore  that  the  lessor  was 
bound  to  make  a  new  lease  to  the  executor  of  the 
lessee,  as  being  his  assignee  in  law. 
4  Mod.  156.       21.  It  was  held  in  the  case  of  Davis  v.  Speed,  that 

DO  estate  will  arise  by  implication  in  a  deed :  though 
in  conveyances  deriving  their  operation  from  the 
statute  of  uses,  a  use  may  arise  to  the  owner  of  the 
estate  by  implication;  to  which  the  statute  will 
transfer  the  legal  estate. 

22.  In  some  cases  deeds   have   been  constraed 

according  to  the  manner  in  which  the  parties  them- 

Cook  r.         selves  appeared  to  have  understood  them.    But  this 

infra,  c.  24.    doctrine  has  been  lately  denied  j  and  it  has  been  laid 

down,  that  a  legal  instrument  shall  not  be  construed 
by  the  acts  of  the  parties. 
Words  some-      23.  Where  there  are  any  words  in  a  deed  that 
Jected.  evidently  appear  repugnant  to  the  other  parts  of  it, 

and  to  the  general  intention  of  the  parties,  they  will 
be  rejected,  as  insensible.  For  the  words,  are  not  the 
principal  things  in  a  deed,  but  the  intent  and  design 
of  the  -parties. 
Tit.  16.C.1.  24.  Tims,  in  the  case  of  Berrington  v.  Parkhujst, 
*  "^  '  where  lands  were  limited  to  A.  for  99  years,  if  he 

should  so  long  live  ;  and  from  and  after  the  death  of 
A.  or  other  sooner  determination  of  the  estate  linut^ 
to  him  for  99  years,  to  the  use  of  trustees  and  their 
heirs,  during  the  life  of  A.,  to  preserve  contingent 
remainders ;  it  was  determined  that  the  words  "  and 
from  and  after  the  death    of  A.'*  should  be  re- 
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jected^  as  insensible  and  repugnant  to  the  subsequent 
words. 

S5.  An  evident  omission  or  mistake  will  be  supplied  Omissioiif- 
in  a  deed.     Thus  in  a  case  where  the  name  of  the 
bargainor  was  omitted  in  the  operative  part  of  a 
bargain  and  sale,  it  was  supplied* 

26.  Lord  Say  and  Sele  conveyed  his  estate  to  B.  K.,  Uoji  t. 
for  the  purpose  of  making  him  tenant  to  the  pngcipet  i  l^ik,  341. 
by  a  deed  of  bargain  and  sale,  which  was  worded  in  ^^  ^^  ^^* 
the  following  manner :  — "  Witnesseth  that  for  and  in 
.consideration  of  five  shillings  by  the  said  B.  K.  to  the 
said  Lord  S.  in  hand  paid,  as  also  for  the  cutting  off 
.of  all  entails,  &c.,  and  for  settling  and  assuring  the 
same  to  the  said  Lord  S.  and  his  heirs,  doth  bargain, 
sell,  and   confirm  unto  the  said  B.  K.,  &c.  *  The 
.  Court  was  of  opinion  that  this  deed  passed  the  free- 
hold ;  because  such  was  the  plain  intention  of  it. 

,    Upon  a  writ  of  error  in  the  House  of  Lords,  it  was  4  Bro.  Pt^U 

Cft.  73 
contended,  that  this  bargain  and  sale  could  not  convey 

any  estate,  because  it  was  not  mentioned  therein  that 

any  person  did  bargain  and  sell.     On  the  other  side 

it  was  ai'gued,  that  it  appeared  prima  facte  that  the 

,  consideration  money  was  paid  ^by  B.  K.  to  Lord  S., 

and  that  it  was  for  barring  all  entails  and  remainders 

,  in  the  'premises,  and  assuring  the  same  to  Lord  S. 

and  his  heirs.     That  it  appeared,  as  well  by  this  deed 

as  by  the  evidence  on  the  trial,  that  the  lands  therein 

mentioned  were  the  estate  of  Lord  S, ;  and  that  the 

intent  of  the  deed  was  to  make  B.  K.  tenant  of  the 

freehold,  in  order  that  a  common  recovery  might  be 

suffered  :  therefore  the  Court  of  K.  B.  was  of  opinion 

that  the  freehold  was  well  conveyed  by  the  deed. . 

The  judgement  was  affirmed. 

S7.  Where  there  is  an  evident  mistake  in  a  mar-  Settlements 

ria^e  settlement,  the  Court  of  Chancery  will  rectify  it*  '•c^^^*- 
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Uvedale  v.  gg.  In  a  settlement  lands  were  Umited  to  the  hos^ 
^F.'^r*  band  for  Ufe,  remainder,  as  to  part,- to  the  wife  ihr 
i^l-  life,  remainder  of  the  whole  to  the  first  and  other  som 

of  the  marriage  in  tail  male,  remainder  to  tmstees  for 
500  years,  to  raise  portions  for  the  younger  sons  and 
daughters :  the  trust  of  the  term  was  declared  ta  be 
to  secure  maintenance  for  the  younger  children  from 
the  husband's  death,  and  to  pay  the  portions  of  die 
younger  sons  at  21,  and  of  the  daughters  at  21  or 
marriage.  The  eldest  son  suffered  a  recovery  of  the 
estate  tail.  A  bill  was  brought  to  rectify  the  mistake 
in  the  settlement,  in  placing  the  term  after  the  limi- 
tation to  the  first  and  olher  sons  in  tail ;  wheresK^ 
the  term  should  have  come  in  before  that  limitation* 
Targus  v.  Sir  J.  Jekyll  ^decreed  that  the  settlement  should  be 
2  VC8/194.     rectified,  by  pladng  the  term  of  500  years  before  the 

estate  tail. 
Where  aDeed      gg^  Where  the  words  of  a  deed  are  so  uncertain 

18  uncertain,       ,,,.-•,  -  1.     j.  1 

it  is  void.        that  the  intention  of  the  parties  cannot  be  discovered^ 
1  Inst.  20  b.   ^Yie  deed  will  be  void.    Thus  a  gifl  to  A.  or  B.  or  ta 

one  of  the  children  of  J.  S.,  he  having  four  children,  is 
void  for  uncertainty. 
Windsmore        SO.  Lands  were  demised  to  T.  H.,  habendum  to 
Hob.  313*.      the  said  T.  H.  and  three  other  persons  sticcesshi* 

Resolved,  that  no  one  could  take  immediately  but 
T.  H.,  because  he  was  the  only  party  to  the  deed,  for 
the  rest  were  only  named  in  the  hahendvm  :  and  that 
the  others  could  not  take  by  way  of  joint  remainder, 
on  account  of  the  word  stiCcessivS^  nor  in  succession ; 
on  account  of  the  uncertainty  who  should  take  first, 
and  who  should  follow. 
Some  Opera-      31.  Where  a  deed  cannot  operate  in  the  manner 

tion  IS  always  •  »  , 

Wen  to  a      intended  by  the  parties,  it  will  be  construed  m  such 


JU^*  ^       a  manner  as  to  operate  in  some  other  way.    Quando 

quod  ago  non  mlet  ut  ago,  vakat  quantum  vaS^ep&tesL 


TUle  XXXIL    Deed.    C3k.  xix.  S  «1— S5.  209 

Ib  consequence  of  this  principle  it  has  been  deter- 
mined, that  a  deed  whicfa  was  intended  to  operate  as 
a  lease  and  rdease,  or  bargain  and  sale,  but  could  aDte»ch.9. 
not  take  effect  in  that  manner,  should  operate  as  a  \^l^  ^*  ^^' 
covenant  to  stand  seised. 

SS.  A  deed  intended  to  cerate  as  a  bargain  and 
sale,  but  which  was  void  for  want  of  a^  pecuniary 
^consideration,  has  been  held  to  operate  as  a  con- 
firmation. 

3S.  A  father  by  indenture,  in  consideration  of  the  Otbora  v. 

Cliiircti  ma  ii 

love  he  bore  his  son,  bargained,  sold,  gave,  granted,  Cro.  Ja.  127. 
and  confirmed  certain  lands  %o  him  and  his  heirs. 
The  deed  was  enrolled ;  and  the  question  was,  whether 
die  lands  should  pass.  It  was  held  they  should  not, 
unless  money  had  been  paid,  or  estate  were  executed ;  , 
for  the  use  should  not  pass :  but  because  the  son 
was  then  in  possession,  it  was  held  to  enure  by  way 
of  confirmation. 

84.  So  where  a  conveyance  was  void  as  a  lease  and 
release,  because  the  releasor  had  only  a  term  for 
years  in  the  land,  it  was  resolved  that  it  should  operate 
as  a  grant  and  assignment. 

35,  A  person  possessed  dPlands  for  a  term  of  999  A^^nlMJl  r. 
years,  by  lease  and  release  for  a  valuaUe  conudera-  Gilb.R.  143. 
tioB,  granted,  baigained,  sold,  and  demised  them  to 
trustees  and  their  heirs,  to  the  use  of  himself  and 
h^  wife  for  their  lives,  remainder  to  the  heirs  of  the 
wife ;  and  covenanted  that  he  was  seised  in  fee.  It 
was  argued,  that  nothing  passed  by  this  conveyance ; 
for  it  being  only  a  term  in  gross,  no  use  passed  to 
the  trustees  by  the  statute  27  Hen.  VIIL,  which  onl}^ 
nuses  a  use  out  of  a  freehold :  that  no  use  passed  by 
the  lease  for  a  year^  or  bargain  and  sale,  and  there- 
fwe  the  release  could  not  operate  br  way  of  enlarge- 
ment   But  the  Chancellor  was  of  opinion,   that 


Doer. 

WillianUy 
infra. 


ante»  c.  4. 
§45. 


GoodUtle  V. 

Bailey, 

Gowp.597. 
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although  the  conveyance  wa£  void  as  a  lease  and 
Teieis^ry  jetj^  the  husband  being  in  possession,  and 
the  word  grant  being  inserted  in  the  release,  it  should, 
take  effect  as  a  grant  or  assignment  of  his  whole 

interest  at  common  law. 

I.. 

36.  A  release  will  be  construed  to  operate  as  a 
grant  of  a  reversion,  in  order  to  effectuate  the  Int^'-^ 
tion  of  the  parties. 

37.  Robert  Edwards  being  entitled  to  a  reversiott 
in  fee,  expectant  on  an  estate  for  life,  by  deed  of 
release,  renounced,  remised,  released,  and  for  ever 
quit-claimed  all  the  said  premises  to  A.,  and  the  hein 
male  of  his  body ;  and  all  his  right,  title,  and  interest 
therein.  It  was  contended,  that  nothing  passed  by 
the  release  in  this  case,  for  want  of  proper  operative 
words.  There  were  appropriated  terms  to  every. con- 
veyance ;  and  where  the  word  grant  was  used,  being 
genus  generalissimumj  if  the  instrument  could  not 
take  effect  according  to  its  proper  form,  it  should 
operate  in  some  other,  if  by  law  it  could.  But  here 
the  words  were,  renounce,  release,  and  quitrclaim ; 
which  were  the  special  form  of  words  adapted  to  a  re- 
lease only :  therefore  it  could  not  operate  as  a  grant 
1  Inst.  301  b.  "  A  release,  confirmation,  or  surrendei^ 
&c.  cannot  amount  to  a  grant."    In  the  case  of 

ante,  cb.  10.  Roe  v.  Tranmer,  the  word  grant  was  used  ;  and  so  it 
was  in  the  cases  there  cited :  but  here  there  was  np 
such  word,  nor  any  thing  equivalent  to  it ;  conse- 
quently, nothing  passed  by  the  deed.  Lord  Mansfield 
said,  the  rules  laid  down  in  respect  of  the  construc- 
tion of  deeds,  were  founded  in  law,  reason,  and 
common  sense ;  that  they  should  operate  according 
to  the  intention  of  the  parties,  if  by  law  they  mij^t; 
and  if  they  could  not  operate  in  one  form,  thej 
should  operate  in  that  which  by  law  would  effectuate 


§5. 


7SW?. XXXII.    Deed,    a.xix.  S  37—41.  301 

1^^  intention.  But  an  objection  was  made  in  this 
case,  which,  it  was  said,  took  it  out  of  the  general 
rule,  and  the  doctrine  of  the  authority  cited :  that 
was,  that  in  the  release  in  question^  the  word  grant 
mss  not  made  use  of.  But  that  the  intention  of  the 
^parties  was  to  pass  all  the  right  and  title  of  the  plain* 
liiT  in  the  premises,  was  manifest  beyond  a  doubt. 

Mr.  Justice   Aston    observed,  that  this  was  the  Vide  Chester 
^mmoH  wording  of  a  releasee ;  but  though  in  the  g^^!^^* 
shape  o£  a  release,  if  there  were  sufficient  words,  it  Scaweo. 
might  operate  as  a  grant.  T^zrlts?*^* 

Judgement  was  given  upon  another  point. 

38.  Where  a  deed  of  bargain  and  sale  is  not  en*  1 1  Ves.  625. 
loUed,  relief  may  notwithstanding  be  had  in  equity 
i^pon  it,  as  an  agreement  to  convey :  an  obligation 
arising  upon  it  from  the  payment  of  the  money.     It 
may  also  be  good  as  a  grant  of  the  reversion^  if  the  «»tc,  c,4. 
lands  are  in  the  occupation  of  tenants. 

d9«  All  modem  deeds  contain,  in  the  granting 
part,  a  great  number  of  the  most  operative  technical 
words.  .  Thus,  in  a  release,  the  words,  grant,  bargain, 
sell,  release,  and  confirm,  are  always  used :  because, 
if  the  conveyance  should  not  happen  to  be  good  as  a 
release,  jt  may  operate  as  a  grant,  a  bargain  and 
sale,  or  a  confirmation. 

49.  Where  a  deed  may  enure  in  different  ways,  the  Where  the 
person  to  whom  it  is  made  shall  have  his  election  ®'^^««.lw» 

'^       .  an  Election 

which  way  to  take  it.    Thus,,  if  a  deed  be  made  by  how  to  take, 
the  words  dedi  etconcessi  j  this  in  law  may  amount  to  ^^^^^'  ^* 
a  grant,  feoffinent,  .gift,  lease,  release,  confirmation, 
or  surrender.     And  it  is  in  the  choice  of.  the  grantee 
to  plead  or  use  it  the  one  way  or  the  other. 

.4L  Sir  .R.  Heyward,  being  seised  in  fee  of  the  Heyward'« 
«MMK)r  of  D.  &c.,  and  of  divers  lands  and  tenements,  2  r4>.  35* 
th^Keof  part  was  in  demesne,  part  in  lease  for  years. 
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with  cents  reserved,  ami  part  in  copyhold ;  by  indent- 
ture,  in  consideration  of  a  sum  of  money  paid  to  hiia 
by  R.  W.  and  E.  P.,  demised,  granted,  bargained, 
and  sold,  to  the  said  R.  W.  &c.,  the  said  manors^ 

r 

lands,  tenements,  and  the  reversions  and  remainders 
of  them,  with  all  rents  reserved  on  any  demise ;  to 
hold  to  them  and  their  assigns,  presently  after  tiie 
decease  of  the  said  R.  Heyward,  for  the  term  of 
17  years ;  which  indenture  was  enrolled.     Afterwanb 
the  said  Sir  R.  H.,  by  another  indenture,  covenaated 
with  T.  F.  and  others,  to  stand  seised  of  the  premises 
to  the  use  of  himself  and  the  heirs  of  his  body ;  and 
no  attornment  was  made  under  the  first  conveyance. 
The  question  wsis,  whether  the  bargainees  shocdd 
have  election  to  take  by  the  bargain  and  sale  in  Mtf, 
notwithstanding  tiieir  general  entry ;  or  whether  the 
estate  which  passed  as  an  interest  at  cc^nmon  law, 
should  be  preferred  before  the  raising  an  use.    It  was 
resolved  by  Popham  and  Anderson,  chiefjusiices,  and 
the  whole  Court  of  Wards,  that  R.  W.  and  E.  P.  had 
election  to  take  it,  either  by  demise  at  the  common 
law,    or  by  baigain  and  sale:  for  where  a  perscm 
seised  in  fee,  for  money,  demises,  grants,  bargain^ 
dnd  sella  his  lands  for  years,  he  who  is  owner  of  ihe 
land,  by  his  express  grants  gives  electiott  to  fheiessee 
to  take  it  by  the  one  way  or  the  other ;  for  hehatii 
sole  power  to  pass  it  by  demise  or  bargain^  and 
therefore  the  law  will  not  n^^ke  constraction  agaiitft 
such  express  grant :  and  namely,  in  this  case,  whefe 
it  would  tend  to  the  pi^udice  of  the  lessees ;  Smt  tf 
the  law  should  force  them  to  take  it  by  demise^  tteft 
they  would  lose  the  rents  reserved  upon  the  teastt 
for  years.    It  was  also  resolved^  that  this  ti^'(f 
election  continued,  notwithstanding  the  aiteratioii'fif 
the  estate  by  the  second  indenture,  the  ^featlt  d!^ 
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kflsor,  and  the  Queen's  right  to  the  wardahip  cf  the 
heir.     Aild  that  where  an  estate  passes,  and  the  i  ingt*  14S  «• 
donee  or  grantee  has  a  right  of  dection,  such  tight 
descends  to  his  heirs  or  executors. 

4S«  A  lease  was  made  tp  A^foivSO  years,  rendering  Damll  t. 
lent.     A.  entered ;  afterwards  the  lessor  for  money  ^^^^ 
paid  by  B^ydemised,  granted,  and  tofannlet  to  ]^  the  206. 
lame  land  for  four  years  from  the  date  of  the  said  787,01.7/ 
Indenture;  and  afterwards  enfeoffed  by  deed  the 
fecond  lessee,  before  he  had  elected  to  take  the  lease 
by  way  of  bargain  and  sale,  or  otherwise,  and  before 
any  rent  paid  to  him :  and  neither  upon  the  deed  of 
ieofiment,  nor  after,  did  he  declare  what  way  he 
took  the  lease;  nor  had  he  any  attornment  from  the 
ibst  lessee :  and  therefore  Jones,  Just,  was  of  opinionf 
that  B.  had  election  to  take  it  by  demise  at  commoo 
law,  or  by  way  of  bargain  and  sale,  executed  by  the 
Stat.  27  Hen.  VIII.,   according  to  Heyward's  and  v»te, 
fox's  case :  but  till  election,  he  should  take  it  as  a 
lease  at  common  law ;  and  if  there  was  no  attommenl^ 
k  was  as  a  future  interest :  but  if  he  had  received  the 
nnt  of  the  first  lessee,  this  hadbeen  an  election  in 
law  to  take  it  by  way  of  bargain  and  sale.  . 

4Sk  It  is  laid  down  by  Jenkins,  i^  that  against  a  No  Arer- 
ooBsideration  alleged  in  a  deed;  or  an  use  declared,  Joined 
ao  avMment  to  the  contrary  can  be  received.    So  of  ^^'^ 
indentures  upcm  fines  and  recoveries,  where  the  fines 
sad  recoveries  pursue  them.    Nihil  C9t  tarn  rmturak 
fum  quilHet  dtssolviy  eo  modo  qtu)  UgaiCjr.    Contract 
^y  contract ;  deed  by  deed ;  record  by  record ;  par* 
fiwent  by  parliainent.     And  since,  the  statute  of 
frauds,  by  which  all  contracts  for  lands  must  be  in 
writing,  no  averment  founded  on  parol  evid«ce, 
which  tends  to  contradict  or  vary  a  written  agreement 
^mgenetalt  admi9sibl^» 


3M 

Meres  y. 
AnselU 
3  Wils.  R. 
275. 


Pteston  V. 
Meroeau, 
2  Black.  R. 
1249. 
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^    44.  Upon    a  motion  for  a .  new  trial,   the  facts 
were,   th^  an   agreement  in  writing  was  entered 
into,  by  which  it  was  stipulated  that  the  grass  and 
vesture  of  hay,  of  a  close  called  Boreham  Meadow, 
was  to  be  taken  by  one  Ansell.    The  subscribii^ 
witness  to  the  agreement  deposed,  that  when  the 
written  agreement  was  made,,  it  was  also  agreed  by 
the  parties  by  parol,  that  Ansell  should  not  only 
have  the  hay  of  Boreham  Meadow,    but  also  the 
whole  possession  and  soil  thereof,  and  of  anotha: 
close  called    MiUcroft.    .Lord   Mansfield  adnutted 
this  evidence;   but  the  Court  .of  Common  tHe^ 
sakl,-*-*<  We.  are  all  clearly  of   opinioQ,  iJiat  no 
parol  evidence  is  admissible  to  disannul,  ai^d  sub* 
stantially  to  vary,  a  written  agreement   Xhe  parol 
evidence  in  the  present  case  totally  annuls,  asd 
substantially  alters  and  impugns^  the  written  agree- 
ment/' 

.  45.  An  action  on  the  case  was  brought  for  the  use 
and  occupation  of  a  house,  of  which,  Jt  was- agreed  in 
writing,  that  a  lease  should  be  let  by  Christiana 
Preston  to  Abraham  Gamage,  for  Qt years^at ^t 
per  annum.  Gamage  died,  and  made  Merceaii  his 
executor,  who  paid  into  court  S6/.  for  Cfne  yearns  rent. 
On  the  trial  the  plaintiff  oSered  to  show  by  parol, 
evidence,  that  besides  the  26  Lp^  anmmy,  the.d^ 
fendant  had  agreed  to  pay  2L12  s.6d.  a  year,  being 
the  ground*rent  of  the  premises,  to  the  ground  land-, 
lord;  but  no  ^evidence  was  offered  of  the  actual  | 
payment  of.  such  ground-rent  during  the  testator's 
life ;  without  which,  Ld.  Ch.  Just  de  Grey  thought 
such  parol  evidence  inadmissible,  and  nonsuited  the, 
plaintiff.  Upon  a  motion  to  set  aside  the  nonsuit  ^ 
Mr.  Justice  Blackstmie  declared  his  opinion  ,that  it 
was  right  to  reject  this  evidence.    That  courts  shoiild 
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be  very  cautious  in  admitting  any  evidence  to  supply 
or  explain  written  agreements,  else  tlie. statute  of 
firauds  would  be  eluded,  and  the  same  uncertainty 
mtroducediy  by  suppletoiy  or  explanatory  evidence, 
which  diat  statute  had  suppressed  in  respect  to  the 
principal  object.  It  never  ought  to  be  suffered  so  aa 
to  contradict  or  explain  away  an  explicit  agreement ; 
for  that  was  in  effect  to  vary  it.  Here  was  a  positive 
agreement  that  thet^iant  should  pay  262.  Should 
the  court  admit  proof  that  this  meant  28/.  125.6 1/.? 
What  was  it  to  the  tenant  to  whom  the  rent  was  to 
be  paid,  so  as  he  was  obliged  to  pay  more  than  his 
contract  expresded.  The  qouxt  could  neither  alter 
the  rent,  nor  the  term. 

46.  The  same  doctrine  is  established  in  equity;  2Atk.384. 
for  Lord  Hardwicke  has  said,  that  to  add  uiy  thing  to  b.  i.  c.3. 
an  agreement  in  writing,  by  admitting  parol  evi-  j[^'* 
dence,  which  would  a£fect  land,  was  not  only  contrary  Tinnej, ' 
to  the  statute  <^  frauds,  but  to  the  rule  of  the  common  T\^^*  ^*  ^* 

y  19 

law,  before  that  statute  was  in  being ;  and  it  has 
been  laid  down  by  the  Court  of  Exchequer,  that  BiiiBtetd  y; 
where  there  is  an  airreement  in  writinir  executed,  no  S®^?^"* 
evidence  can  be  given  to  supply  any  defect  m  it, 
which  was  intended  to  be  part  of  it,  but  not  inserted ; 
for  that  would  be  to  evade  the  statute  of  frauds,  and 
introduce  more  peijury, 

.  47.  There   are»  however^    some  cases  in  which  But  admitted 
averments,  founded  m  parol  evidence,  •  of  collateral  IhOTu***"* 
&cts,  tending  to  sup^tprt  or  explain  a  deed,  have  been  5  Rep.  68  h. 
sdmitted.  Thus,  in  the  case  of  a  bargain  and.  sale  to 
ases,  an  averment,  that  a  pecuniary  consideration  was  T2l\  ^ 
given,  might  have  been  made  before  the  statute  of  iReD.i76a. 
finuds,  and  is  still  allowed ;  because  such  an  aver-  786.  N.pi/]. 
jnent  stands  with  the  deed.  BedeU^RCase, 

Vol.  IV,  A  '  fi7. 
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«nte»  i  45. 


The  King  ▼. 

Scainmea- 

den, 

4  Terra  R. 

474. 


The  King  r. 
Laindon, 
8  Term  R. 
379. 


And  where 
there  is  an 
Ambiguity. 


fiarding  y. 
Suffolk^ 
1  Rep.  in 
Cba.  74. 


48.  In  the  case  ofFtestonv.Merceai^SkW.  Black 
stone  observed,  that  with  respect  to  collatfffal  msiifi^ 
parol  evidence  might  be  admissible:  the  plaintii 
might  show  who  was  to  put  the  house  in  repfui>,^a 
the  like,  concerning  which  nothing  was  said  i  but  he 
could  not  by  parol  evidence  shorten  the  term.ta 
fourteen,  or  extend  it  to  twenty-five  years  j  or  make 
the  rent  other  than  96L  a  year* 

49.  In  a  modem  case,  the  consideration  expressed 
in  a  deed  of  conveyance  was  28  L^  but  parol  evidence 
was  admitted  to  prove  that  SO  /.  waa  the  reaj  ccmsider* 
ation ;  and  Lord  Kenyon  said,  it .  was  dear  that  tb^ 
party  might  prove  other  considerations  than  tho^ 
expressed  in  the  deed ;  it  was  permitted  in  all  cases 
of  covenants  to  stand  seised  to  uses. 

50.  In  a  subsequent  case,  pared  evidence  was  re* 
ceivedy  to  provei  that  a  sum  of  money  was  paid  as  an 
apprentice  fee ;  though  no  mention  of  that  ci^uqi- 
stance  ^was  made  in  the  contract  of  appienticesliip : 
and  Lord  Kenyon  observed,  that  this  parol  evidence 
was  not  ofiered  to  contradict  the  written  agreement^ 
but  to  ascertain  an  independent  fact,  and  thetefoii 
it  was  properly  received  in  evidence.  J 

51.  In  the  case  of  an  ambiguitas  patens^  thatis»  a« 
ambiguity  which  appears  upon  the  face  of  the  iustru^i, 
ment,  no  averment  is  allowed ;  but  in  the  case-  of 
ambigidtas  latens,  an  averment  supported  by  p^ 
dence  is  admissible.  Hence  Lord  Bacon's  max 
4fnbiguUas  verbarum  latens  verificatione  mtppktwr 
nam  ipiod  exjacto  oritur  cmUguumt  wrfficaiUme 
toUitur.    Thus  if  a  feoffinent  be  made  of  *  th6 
of  Sm  and  tiie  feoffiM*  has  a  manor  called  North 
and  another  called  South  S.,  parol  evidence  wiU 
admitted  to  show  which  manor  was  meant 
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59;  Thifl  doctrine  is  not*  altered  by  the  statute  of 
Ihtuds }  it  bebg  now  held  that  parol  evidence  is  ad- 
missible in  all  cases  of  latent  ambiguities.  And  in  the 
.Cfue  of  Meres  v  Ansell,  the  Court  of  Common  Pleas  ante,  §  44. 
wi^  that  in  some  cases  of  deeds,  where  there  were 
j^  Johns  named,  or  two  black  acres  mentioned, 
.parol  evidepce  might  be  admitted  to  explain  which 
.Jphn,  or  w^ich  bl^ckacre,  Wjiis  meant. 

53.  In  a  modern  case  Lord  Thurlow  said — "  If  i  Wn>*  R* 

*****  OOQ 

jthere  be  a  latent  ambigiiity,  it  must  be  explained  by 
parol  evidence ;  for  though  the  words  do  not  prima 
Jack  import  an  ambiguity,  yet  if  sudi  ambiguity  can 
^bemade  %o  jc^ppear  from  parol  evidence,  it  must  be 
.adtqitted  to  explain  it,  as  well  as  to  raise  it :  but  if 
.  words  ha^ye . ,  in  themselves^  a  positive  precise  sense, 
il  jtiaye  no  idea  of  its  being  possible  to  change  them  ; 
^  I  take .  it  to  be  ^n  established  rule  that  words 

« 

(Cannot  be  changed  in  tl^at  manner/' 

^.  Where  it  is  alleged  in  a  court  of  equity  that  a  ^^  '^^'^ 
material  part  of  an  agreement  has  been  omitted  by  Fraud  or 
fraud;  or  that  the  intention  of  the  parties  has  been  ^^%£^ 
laistak^n,  and  misapprehended  by  the  drawer  of  the  B.  i.  c.3. 
deed ;  parol  evidence  will  be  admitted  to  prove  such  ' 
fraud  or  mistake. 

55«  It  is  a  rule  of  law  that  a  person  shall  always  be  Where  a 

-  j3eeil  oD6« 

^flkOHped  by  has  own  deed )  that  is,  he  shall  not  be  rates  as  an 
allowed  to  aver  anything  in  contradiction  to  what  he  ^^ppel. 
b«|.oiioe  so  solemnly  and  deliberately  avowed. 
I    56.,  Thus  if  a  person  makes,  a  lease  for  years,  by  ^^^  ^34' 
iture»  of  lands  wherein  he  has  nothing  at  the 
and  after  purchases  those  lands,  the  lease  will 
good  I  because  the  lessor  is  estopped  to  say  he  did 
demke  them.    If  however  such  a  lease  be  made 
deed*poll»  the  lessee  will  not  be  estopped  from 
verring  t^t  the  lessor  had  nothing  in  the  land  at  the 

X  2 
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time  of 'the  lease  made ;  because  the  deed-poll  is  only 
the  deed  of  the  lessor ;  whereas  the  indenture  is  the 
deed  of  both, 

Iifeni.  57.  When  an  interest  actually  passes  by  a  lease, 

there  is  no  estoppel ;  though  the  interest  purported 
to  be  granted  be  really  greater  than  the  lessor,  at  that 
time,  had  power  to  grant.  !As  if  A.,  lessee  for  thtf 
life  of  B.,  makes  a  lease  for  years  by  indenture,  andi 

Iteham  v.     '  ufterwards  purchases  the  reversion  in  fee,  and  then! 

^ro  Cw-'  109  ^*  ^®®  >   ^'  ®^*^  avoid  his  own  lease,  though  the 

years  expressed  in  the  lease  be  not  expired. 
1  Inst.  45  a.        58.  If  A.  seised  of  10  acres,  and  B.  of  other  10 

acres,  join  in  a  lease  for  years,  by  indenture,  these 

are  several  leases,  according  to  their  several  estates, 

'  and  no  estoppel  is  wrought  by  the  indenture  to  either 

<  party ;  because  each  has  an  estate  whereout  sudi 

*'lease  for  years  may  be  derived^     For  the  reason  whj 

estoppels  ^ere  at  any  time  allowed  was,  because 

""  otherwise,  when  the  party  had  nothing  in  the  kndai 

the  deed  must  be  absolutely  void. 

i'  inst.  352'«.      59.  'Every  estoppel  ought  to  be  reciprocal ;  that  i 

to  bind  both'  parties.  This  is  the  reason  that  re 
a  stranger  shall  neither  take  advantage,  nor  be 
by  an  estoppel.  Privies  in  blood,  as  the  heir  ;  privies 
-estate,  as  the  feoflfee,  lessee,  &c. ;  privies  in  law,  asl 
*  by  escheat,  tenant  by  the  curtesy,  tenants  in  do 
and  others  that  come  in  by  act  of  law,  or  in  the 
shall  be  bound,  and  take  advantage  of  estoppels 
Skipvriib  60.  A  lessee,  is  not  estopped  by  the  description 

1  StrarS'io.    the  lands  contained  in  his  lease,  for  this  is  not 
FairtiUe  V.      essence  of  the  deed:  he  may  therefore  show' 

2  Term  R.    *  ^hat  is  there  called  meadow,   has  been  somi 
J  69.  ploughed. 

<c<Histrttction       6l.  It  was  formerly  held,  that  conveyances  to 
wicet  toSsies.  should  be  constnied  like  wills  j  that  is,  according 


SKOeXXXn.   Deed.   Ctuxix.  S6J,  6«.  30ft 

tbe  intention  of  the  parties,  though  not  expressed  in  Carter  r. 
the  proper,  legal,  and  technical  words,  required  in  p*"^**^' 
conveyances  deriving  their  eflect  from  the  common ,  208. 
law.     This  doctrine  is  partly  denied  by  Lord  Hard-  j^^  '' 
wicke,  who,  in  a  case  where  the  question  was,  whether,  Carth.  343. 

in  a  covenant  to  stand  seised,  the  words  were  to  be  vaSie"  ^' 
construed  strictly,  said — "  It  is  objected  that  there  2  Vet.252. 
is  no  warrant  to  construe  a  deed  to  uses,  as.  to  the- 

I  limitations  and  words  of  it,  in  a  greater  latitude  than- 
a  conveyance  at  common  law ;  and  if  construed  in  a 
difierent  manner,  would  cause  great  confusion  ;  which 
I  hold  to  be  true  in  general.    For,  the  statute  joining 

I  .the  estate  and  the  use  together,  it  becomes  one  en* 
tire  conveyance,  by  force  of  the  statute ;  and  the 
•  words  are  to  be  construed  the  same  way:  but  this  is 
to  be  taken  with  some  restriction.  As  to  the  words 
of  limitation  in  a  deed,  they  are,  to  be  sure,  to  be 
construed  in  that  manner,  viz.  in  the  same  sense : 
but  where  they  are  words  of  regulation  or  modifica- 
tion of  the  estate,  an^  not  words  of  limitation,  I 

*  •  t 

.think  there  is  no  harm  in  giving  them  greater  latitui^ 
in  deeds  on  the  statute  of  uses,  which  are  trusts,  at 
common  law;  than  in  feoffinents,  which  are  strict 
conveyances  at  common  law." 
.    62.  If  it  should  be  established  that  conveyances^^, 
.to  uses,  which  are  now  become  the  common  assur-- 
.ances  of  the  realm,  were  to  be  construed  in  the  same 
oianner  as  wills,  even  with  respect  only  to  the  words, 
.of  regulation,  or  modification  of  the  estate ;  such  » 
doctrine  would,  in  sooie  degree,  tend  to  introduce 
,    all  that  latitude  and  uncertainty  which  now  prevails 
,    in  the  construction  of  testamentary  dispositions.    Of 
,    this  opinion  was  the  late  Mr.  Booth,,  the  most  able 
conveyancer  of  the  last  century  j  who  says,  in  one  of 
^    his  opinions,  ^*  If  deeds  of  use3  must  be  governed  by 
.  X  3 
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the  same  rules  as  prevail  with  respect  to  wiUs,  th^ 
a  limitation  to  a  man's  male  descendants,  or  fluSK^ 
children,  may  create  an  estate  in  tail ;  and  an  aKsfi^ 
lute  inheritance  may  pass  by  a  limitation  to  the  usfr 
of  the  grantee  for  ever ;  which  will  piroduce  iofinitt 
confusion." 

63.  Mr.  Booth's  opinion  is  confirmed  by  Lord  C.  3. 
Willes  and  his  brethren,  in  the  case  of  Tapnirv, 
Marlott ;  where  he  say*— "  As  to  what  wais  insisted 
upon,  that  a  conveyance  to  used  is  td  be  constraed^ 
as  a  wiU,  and  in  a  different  manned*  from  other  con- 
veyances,  we  are  all  clearly  of  a'  contrary  optnion. 
For  since  the  statute  of  uses,  an  iise'  is  turned  intoi 
legal  estate,  to  all  intents  aiid  purposes ;  it  moist  be 
conveyed  exactly  in  the  same  manner;  and  by  tM 
same  words :  and  if  it  were  otherwise,  as  most  coin 
veyances  are  now  made  by  ^^ay  of  uite,  endless  conft^ 
sion  would  ensue. 

64.  Lord  Thiu*low  and  Lord  Kenyoii  have  iiilfy 
assented  to  this  doctrine.  Hibrefore  it  may  now  be 
laid  down  as  settled,  that  conveyances  to  uses  are  to 
be  construed  in  the  same  m&tlteer  as  deeds  dieriving 
their  eiSfect  from  common  law. 

65.  Declarations  of  trust  are  cdiistrued  iii'tiie  satee 
manner  as  common  law  cohveyhnc^^  ^efre  kn  estate 
is  finally  limited  by  a  deed,  withodt  kny  land  of  ie^ 
ference  to  a  furtlber  execution  of  ihe  trust,  by  a  dttn- 
veyance  directed  to  be  msiAe.  For  in  such  ^dtes  any 
occasional  conveyance  thab'iiiay  at  any  Hme  be  re- 
quired of  the  legal  eatate  from  the  trustees,  rndy  well 
be  deemed  a  matter  of  form  Only ;  and'itiot  btkerwflfe 
requisite  than  for  the  mere  purpose  of 'investing  the 
subsistiiig  trustd,  whatever  they  ifaay  be,  ^tdth  their 
commensiirate  legal  'estates. 
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66.  But  8  dedaratton  of  trust,  whose  effect  is  re-  Idem., 
feired  to  another  conveyance,  directed  to  be  made  l  Atk.  608. 
for  its  establishment,  which  was  formerly  called  an      ^'  ^  ^' 
executory  trust,  may  reasonably  be  considered  as  left 

tf  some  dj^ree  of  modification,  by  that  supplemental  ^ 
part  of  the  deed,  viz.  the  conveyance  to  which  the 
completion  of  the  trusts  is  referred.  And  such  con- 
veyance may  be  directed  to  be  made,  so  as  to  effec- 
tuate the  intention  of  the  person  creating  the  trust, 
mik  less  regard  to  th^  strict  rules  of  construction, 
than  in  a  case  of  a  trust  executed. 

67.  Articles  of  agseement  being  only  considered  Of  AnicW 
as  preparatory  to  something  which  is  to  be  completed  ^e^T*". 
afterwards,    the  construction  of  them  is  diflferent 

from  that  of  regular  conveyances :  it  being  a  rule  2  Atk.  545^ 
to  Took  on  them  merely  a»  the  heads  of  what  has  ^}^1^^J!^* 

"'  .  vt>L2.  374. 

been  agreed  upon  between  the  parties,  and  only  as 
minutes  drawn  up  by  them,  to  lay  before  counsel^ 
in  order  to  direct  and  guide  them  to  cany  the  intent 
and  scheme  of  the  parties  into  execution.  There- 
tote  the  Court  of  Chancery  wiU  mould  them  in  such 
a  manner,  as  to  comprehend  n^hat  appears  to  be  the 
manifest  intent  and.  design  of  the  parties^  witiiout 
payii^  a  nice  attention  to  the  le^^al  sense  or  opera- 
tion 4»f  the  words  winch  may  be  made  use  of  in 
framing  the  articles. 

68.  This   doctrine    is   particularly  applicable  to  iofra,  22. 
aMidefl^  of  agreement  made  previous  to  marriage. 

And  where  a  covaiant  to  convey  property  at  aLinoolnv. 
filtnre  time  is  inserted  in  a  marriage  settlement^  it  inf^^,  23^ 
1^  be  omstraed  in  the  same  manner  as  an  article  of 
sgreeoMnt. 
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Section  1. 

HAVING  stated  the  general  rules  and  princ^les 
established  for  the  construction  of  deeds»  I 
shall  proceed  to  the  exposition  of  the  formal  parts 

aate.  c  2^      of  a  deed ;  in  the  order  in  which  they  have  be^ 

mentioned. 

Date.  2.  With  respect  to  jthe  date  of  a  deed^  which  is 

the  description  of  the  time  when  it  was  made»  by 
inserting  the  day  of  the  month,  the  ^eiEur  of  the  Kingi 
and  the  year  of  onr  Lord ;  it  may  be  placed  either 
at  the  beginning  or  the  end.  In  deeds  indented, 
it  is  now  usually  placed  at  the  beginning ;  and  in 
deeds  poll,  at  the  end. 

I  lost.  6  d*         3.  In  former  times  deeds  were  not  dated,  bec^auae 

the  limitation  of  prescription,  or  time  of  memoiyy 


»- 
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often  changed ;  and  then  it  was  held  for  law,  that  a  Tit«  31.  o.  2.  ' 
deed  bearing  date  befbre  the  limited  time  of  prescript 
tion,  was  not  pleadable.     But  it  became  customary, 
about  Jthe  time  of  Edward  IL,  to  ipsert  the  date  in 
all  deeds,  which  has  been  practised  ever  since. 

4.  It  is  not,  however,  absolutely  necessary  that  a       ^ 
deed  should  be  dated ;    for,   as    has  been  already  c.  2.  §  80. 
stated,  if  a  deed  has  no  date,  or  bears  an  impossible 

date,  it  will  take  effect  from  the  time  of  its  delivery. 

5.  Deeds  take  place  according  to  the  priority  of 
their  dates,  or  times  of  delivery ;  it  being  a  maxim 
of  the  common  law,  qui  prior  est  tempore,  potior  est 
injure.     But  it  has  been  shown  that  there  are  many  Tit  12.  c.  3. 
cases  where  a  purchaser  or  mortgagee  may,  by  ob-  xu^js.  c5 
taining  an  assignment  of  a  prior  legal  estate,  obtain  f27. 

a  preference  over  a  person  claiming  under  a  prior 

deed :  and  in   consequence  of  the  register  acts,  a 

deed  duly  registered  will  take  place  of  a  pnor  deed  infra,  c.  28. 

not  registered. 

6.  Where  two  deeds  bear  the  same  date,  and  ma-  Taylor  r. 
nifestly  contain  but  one  agreement,  that  deed  shall  j  ^^^^  ^q^ 
be  presumed  to  be  first  executed,  which  will  best 
support  the  clear  intention  of  the  parties. 

7*  With  respect  to  the  patties  to  a  deed,  they  are  Parties, 
either  active  or  passive.  Those  who  grant,  demise, 
or  release,  are  the  active  parties,  and  are  called  the 
ipmtors,  lessors,  and  releasors  ;  those  to  whom  lands 
are  granted,  demised,  or'  released,  are  the  passive 
parties,  and  palled  the  grantees,  lessees,  or  releasees. 

8.  If  several  persons  join  in  a  deed,  some  of  whom  i  Inat.  45  «. 
are  capable  of  conveying  or  taking,  and  others  inca-    ^^  ' 
pable,  it  shall  enure  and  be.  construed  as  the  deed  of 
those  only  who  are  capable  of  conveying;  and  to  those 
only  who  are  capable  of  taking ;  for  the  incapacity 
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of  .some  of  the  parties  will  not  render  it  invalid,  aa  to 

*  ... 

those  who  are  capable. 
1  Rep.  76  a.       9,  Although  a  tenant  for  life  can  only  grant  away 
"~       *     his  own  life  estate^  yet  if  he  is  joined  in  the  deed  by 
the  remainder-man  or  reversioner,   they    nmgr   to- 
gether convey  the  inheritance;  for  each  passes  his 
own  estate. 
How  to  be         10«  The  parties  to  a  deed  ought  to  be  described  by 
^"^  ^^'      their  proper  christian  and  simames,  their  rank,   prch 
fession,  and  place  of  residence.     But  mistakes  in  the 
description  of  the  parties  will  not,  unless  very  gross, 
make  a  deed  void ;  for  if  the  description,  however 
imperfect,  is  sufficient  to  distinguish  the  person  de- 
scribed  from  all  others,it  will  be  goodL—NihH  constat 
error  nominiSf  cum  de  corpore  constat 

11.  Persons  who  have  several  christian  names,  as 

VMS  «         .  .'        I  '  j^ 

Thomas  Henry,  &c.,  frequently  use  only  the  first 
name :  ind  in  that  case,  if  they  are  described  in  a 
deed  by  the  first  name  only,  it  will  be  good.    For 

188  6^  this,  there  is  an  authority  inBracton,  who,  speaking 

of  legal  proceedings,  in  which  the  description  of  the 
parties  should  be  particularly  accurate^  sayieH-^i  qtds 
binomims  Juerit,  sive  in  nomine  proprio,  sive  in  cog' 
nomine^  iUud  nomen  tenendum  erit,  quo  soktjrequen- 
iius  ajp^liari. 

I  Inst.  3  a.  12.  If  lands  be  granted  to  Robert  Earl  of  Pem- 
broke, when  his  naine  is  Heniy ;.  or  to  (^eoi^e  Bish6^ 
of  Norwich,  when  his  name  is  John ;  it  wul  be' good* 
For  in  these  and  the  like  cases^  no  doubt  or  iinCef- 
'  taittty  can  arise;  as  there  can  be  but- one  person 
having  those  dignities. 

Carth. 440.         ^^*  ^^^^  said  by  Lord. Holt,  that  a  grant  to  a 

duke's  eldest  son,  by  the  name  of  marquis ;  or  m- 
tbe  eldest  son  of  a  marquis  by  the  name  of 
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et  sk  de  simiUbus  ;  would  be  good :  because  of  the 
common  curtesy  of  £^i^a&d;  and  their  places  in 
heraldiy. 

14.  A  wife  is  a  good  name  of  purchase,  without  a  i  Insula, 
cfaristiati  name  i  and  so  it  is  itf  a  christian  name  be 
added,  and  mistaken ;  for  lOikper  inuHk  mm  vitiatur. 

But  if  an  ordinary  person  grants  by  his  simame  only, 
witfaoat  any  name  of  baptism ;  or  by  his  name  of 
baptism,  without  any  sirname ;  in  these  and  the  like 
cases,  the  deed  will  be  void  for  uncertainty :  unless 
there  be  some  other  matter  in  the  deed  to  help  it ; 
or  something  done  After  to  supply  the  defect. 

15.  Aiiame  acquired  by  reputation  only,  will  be  Idem: 
considered  as  a  sufficient  description ;  for  all  simames 
were  originally  acquired  by  reputation.     Hence  it 

has  been  often  held,  that  a  bastard  is  sufficiently 
described  by  the  name  by  which  he  has  been  usually 
known. 

l€.  A  po^on  to  whom  an  estate  in  reoaainder  is  idem.  ] 
limited,  may  be  deBcribed  in  a  deed,  without  meo- 
tionii^  either  his  christian  or  simame ;  as  if  aremain- 
der  is  limited,  primogenito  JUio^  or  semori  puerOf  of 
J.  iS.,  it'  wSi  be  good.  And  m  the  usual  limitation  of 
remainders  to  persons  unborn,  they  are  necessadly 
Inscribed  in  this  manner. 

17*  The  word  issue  is  a  good^description  in  a  deed,  Idem, 
and  ia  equivalent  to  tiie  words  child  or  ohilddcsn : 
therefore  a  remainder  to  the  issiie,4>r  issue. of  the  bo(^ 
of  A.,  is  good.  . 

'18.  In  consequence  of  the  maxim,  that  iienm  est  Titi  16.  c.  l. 
hterefi  vioenHSf  an  immediate  gmnt  to  the  heirs  of  A.   ^^^* 
is  void;    Buta  remainder  may  be  limited  to  the /heirs 
of  A {  wfaichiwilllie  ^ood,  in  caae  A* .dies  during  the 
emitmuanceof  the;particuiar  ^estate,*  or  at.the  iiMtafit 
of  its  determinttion.    And  a  grant  to  the  heirs.of  a 
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person  who  is  dead,  is  good;  for  in  that  case  the 
word  heirs  is  a  sufficient  description  of  the  person 
intended  to  take. 

19.  A  limitation  in  remainder  to  the  right  heirs  of 
A.  and  B.,  will  give  such  heirs,  if  their  paraits  die 
during  the  particular  estate,  an  estate  in  common* 
But  a  limitation  to  the  heirs  of  husband  and  wife  will 
be  con'sidered  as  a  limitation  to  the  heirs  of  them  both, 
according  to  that  relation ;  that  is,  to  the  children  of 
both. 

20.  The  word  heir^  in  the  singular  number,  is  a 
sufficient  description,  by  which  an  estate  may  be 
limited. 

21.  Lord  Coke  says,  if  a  remainder  is  limited  to 
the  heirs  female  of  the  body  of  A.,  and  A.  dies 
leaving  a  son  and  a  daughter,  the  daughter  can  take 
nothing  by  this  limitation,  because  she  is  not  heir : 
for  the  person  claiming  under  such  a  description  must 
fully  answer  it ;  and  consequently,  a  person  having 
only  half  the  description  will  be  excluded.  Now  the 
description  consists  of  two  parts  ;  one  requiring  that 
the  donee  should  be  heir ;  the  other,  that  the  donee 
should  be  a  female :  and  in  the  case  put  by  Lord 
Coke,  the  daughter  is  not  heir,  she  having  a  brother. 
This  doctrine  has  been  controverted ;  it  js,  howevex^ 

ilnst.  164a.  y^jy  ^bly  defended  by  Mr.  Hargrave  in  his  n«te  to 
Goodtitle  v. "  this  passage.  But  in  a  subsequent  note  he  has  men- 
?S^f  *^'  tioned  a  case  in  which  the  Court  of  Exchequer  re- 
fused to  apply  the  rule  to  a  marriage  settlement: 
and  held,  that  a  limitation  to '  the  heirs  female  of  the 
body  of  the  settlor  was  good,  though  tihe  person 
answering  that  description  was  not  also  heir  gen^aL 
22.  In  conveyances  by  or  to  coiporati(»isi  the 
description  of  the  coiporation  must  be  such  as  to 
distinguish  it  from  all  o£her  coiporattons^  .  But  there 
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is  no  case  where  a  grant  by  a  corporation  has  been 
held  voicU  on  account  of  a  variance  in  any' of  these 
four  circumstances ;  namely,  addition,  interposition, 
omission;  or  commutation ;  if  they  retain  the  four 
first  principles  of  substance,  viz.  name  of  persons^  of 
house,  foimdations,  or  dedications,  places  known  be- 
fore the  foundation,  in  which  the  house  is  situated^ 

23.  The  recital  is  a  narrative  of  such  facts,  deeds,  RcciuL 
or    agreements,    as  are   necessary    to    explain  the 
grantor's  title,  and'  the  motives  and  reasons  upon 
which  the  deed  is  founded.    Although  recitals  are 

not  absolutely  necessary,  yet  they  are  now  usually 
inserted  in  all  deeds,  for  the  purpose  of  showing  the 
'origin  and  derivation  of  the  title,  pr  of  stating  sudi 
facts  as  are  connected  with,  lOr  relate  to,  the  subject- 
matter  cff  the  deed. 

24.  A  mis-recital  of  a  former  grant  will  not  in-  WiUics  w. 
vsdidate  a  deed.    As  where  a  person  made  a  lease,  H^'^i28. 
habendum  from  the  feast  of  the  Purification  :   after-  Jjemt»  ▼. 
wards  reciting  the  lease  as  granted  from  the  feast  of  3  l^'  135. 
the  Annunciation,  he  granted  the  reversion  :  it  was  ^">.  Ja.  127. 
held  good.     In  a  subsequent  case  it  was  held,  that  Orchard/ 

a  miis-recital  of  the  estate  of  the  grantor  in  the  land,  **"•  ^^\ 
or  of  the  date  of  the  deed  by  which  he  acquire  the 
land,  did  not  invalidate  a  deed. 

25.  It  is  laid  down  by  Lord  Coke,  that  a  recital  1  inst.  352  b. 
does  not  conclude,  because  it  is  no  direct  affirmation. 

But  it  has  been  since  held,  that  though  a  person  shall 
not  be  estopped  by  a  general  recital  j  yet  he  may  be 
estopped  by  the  recital  of  a  particular  fact. 

26.  Thus  where  it  was  recited  in  the  condition  of  Shelley  n 
a  bond,  that  the  obligor  had  received  divers  sums  of  wilbaR..9i 
money  for  the  obligee,  which  he  had  not  brought  to 
accoiihty  but  acknowledged  that  a  balance  was  due 

to  theoWigee..   It  was  held,  that  the  obligor  was 


Ford  V.  Grey, 
6  Mod.  45. 
ante,  ell. 
§8. 

Conside- 
ration. 


S  Atk.  478. 
3-^112. 


Grantor 
Belease. 


3JL8  TiOe  XXXIL    Deed.   Ch.  xx.  S«6-^l. 

estopped  to  say  that  he  had  not  received  my  money 
far  the  use  of  the  .obligee. 

\37«  Where  it  can  be  proved,  that  a  deed  was 
actually  executed^  and  is  lost,  the  recital,  of  it  in 
another  deed  is  evidence  of  it. 

28.  Ailer  the  recitals  cpmes  the  witnessing  past, 
which  begins  with  an  account  of  the  conaideiBtion ; 
and  if  it  be  apecuniary  one,  the  payment  of  it  is  men- 
tioned, and  the  grantor  acknowledges  the  receipt  of 
it,  and  rdeases  the  grantee  from  the  payment  of  it 
And  it  is  alto  usual  to  indorse  a  receipt  for  the  con- 
sideration, where  it  is  pecuniary,  on  the  back  of  the 
deed,  which  should  be  signed  by  the  party  who  re- 
ceives the  money. 

:29*  The  next  thing  is  the  grant  or  release  by 
which  the  lands  are  transferred.  The  technical  words, 

^  where  nepessary,  by  which  this  transfer  is  made,  di£^ 
according  to  the  different  kinds  of  conveyance,  and 

.  have  been  already  stated. 

SO.  It  should  however   be  observed,:  that  some 

.di£ference  of  opinion  has  existed  respecting  the 
BndgemMi's  necessity  of  the  word  grant.  Sir  J.  Palmer  thou^it, 
^I!^'.     ^^^  ^  deed  to  pass  an  inheritance,  where  therewas 

r  a  Qommpn  in  gross,  the  word  grant  was .  absolutely 
necessary  j  for  it  could  not  gass  by  the  livery :  from 
which  it  was  supposed  that  incorporeal  hereditaments^ 
severed  from  the  inheritance,  could  oidy  pass  by  the 
word  grant.  This  must,  however  be  confined  to 
feofiments;  for  in  conveyances  derived  from  tha 
statute  of  uses,  advowsons,  commons,  and  all  other 
iocorporeal  hereditaments,  may  be  conveyed  without 
the  word  gran/. 

31.  When  any  thing  is  granted,  all  the  meana  to 
attain,  it,  and  all  the  fruits  and  effects  of  it,  are  also 
granted^  and  will  pass  inclusivig  together  with  the 

10 
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thing  itself,  without  the  words  cum  pertinentiis :  for  it 
is  a  maxim,  cukunque  atiquid  conceditur^  etiam  et  id 
sine  quo  res  ipsa  non  essepotuit 

32.  Thus  if  ^  person  grants  a  piece  of  ground  in  F^tz.  N.  B. 
the  middle  of  his  estate;   he  at,  the  same  time  im« 
pliedly  grants  a,  way  to  it,  aad  the  grantee  may  pass  Tit.  24.  §  u. 
oyer  the  land  of  the  grantor  for  that  purpose^  without 
being  guilty  of  a  trespass. 

S9.  The  grant  or  release  is  immediately  followed  Bescription 
hy  the  description  of  the  things  granted,  which  cannot  gramed/*** 
be  too  minute  and  accurate.    Every  thing  intended 


1  ( 


to  be   conveyed  should  be  particularly  mentioned,  / 

and  set  down  in  its  proper  order;  such  as  manors,/  .,  '"^ 
messuages,  farms,  lands,  tenements,  and  heredita- 
ments; all  which  should  be  described  by  their  situation, 
county,  hundred,  tithing  or  vill,  hamlet  and  parish, 
number  of  acres,  and  boundaries,  and  in  whose  tenure 
and  occupation. 

34.  Originally  the  kingdom,  in  reference  to  civil  i  Fieem. 
matters,   was  divided  into  counties,  hundreds  and  |  comiB. 
vills,  tithings,  or  townships :  for  parishes  were  divi-  ^5. 
akNis  only  in  reference  to  ecclesiastical  aflairs,  of 
which  the  common  law  took  no  notice ;  but  in  process 

of  time  parishes  became  divisions  allowed  in  reference 

to  ciril  matters. 

35.  Therewas  a  parish  and  also  a  vill  called  Street,  8tokev. 
and  a  person  having  lands  in  the  vill  of  Street^  and  21^11.  Ab- 
also  lands  in  the  parish  of  Street,  but  not  within  the  ^^* 

vill  of  Street,  conveyed  all  his  lands  in  Street  It  was 
resolved  that  the  lands  in  the  vill  only  passed ;  be- 
cause when  Street  was  named  generally,  it  must  be 
vnderstood  of  the  vill  only. 

9&.  The  word  manor  has  a  very  extensive  signifi.  l  Ift«t*  5  0.* 
cation }  for  it  will  pass,  1st.  All  the  demesnes ;  that 
is,  all  the  lands  whereof  the  lord  is  seised  within  the 
Hianor ;  and  also  the  freehold  of  all  lands  held  by 
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copyholdei:s  or  other  customary  tenants,  together 
with  all  the  wastes.  2d.  All  the  services,  such  as 
fealty,  suit  of  court,  rents,  &c.  3d.  All  courts  baron, 
courts  leet,  with  the  fines  and  perquisites  annexed 
thereto,  and  all  other  franchises  that  are  parcel 
oi^  or  appendant  to  the  manor  at  the  time  of  the 

Tanfield  ▼.     conveyance.     The  site  and  demesnes  of  the  manor 

Tit.  2  a  e.  1.  fiiay  however  be  separated  in  a  lease  from  the  manor 

*25v  itself. 

Twich.  92.         37.  An  advowson  appendant  to  a  manor  will  pass 

by  a  conveyance  of  the  manor,  even  though  the  word 
appurtenants  be  omitted ;  because  it  is  parcel  of  the 
^  manor :  but  things  which  are  not  parcel  of  the 
manor  will  not  pass  by  a  conveyance  of  the  manor ; 
unless  they  have  gotten  from  time  immemorial  a  re- 
putation  of  appendancy/ 

38.  Lands  held  in  fee  simple  of  a  manor,  are  not 
considered  as  parcel  of  the  manor,  although  the  rents 

)  Init.  324  h.  and  services  issuing  out  of  such  lands  are  parcel  of 

^  m^nor.  But  where  lands  which  originally  con- 
stituted part  of  the  demesnes  of  a  manor  are  granted 
out  for  life  or  in  tail,  the  reversion  remains  parcel 
pf  the  manor,  and  will  pass  by  a  conveyance  of  the 

fleco?.  42.      manor ;  for^  as   Mr.  Figot  observes,  when  a  person 

is  seised  of  a  manor  and  demesnes  in  possession, 
and  makes  a  lease  for  life,  and  parts  with  the  pos- 
session of  what  he  so  leases  ;  in  lieu  of  the  possession, 
be  has  th^  reversion  and  services,  which  are  annexed 
to  the  pianor,  and  constitute  a  part  of  it ;  and  the 
reversion  and  services  naturally  follow  the  right  and 
nature  of  the  land. 

Acum*8  Case,      39.  A  court  baron  beinff  incident  to  a  manor  of 

Dyer,  288.  .  i.     .1  ,  ,  . 

CJfQ,  Slia*      common  nght,  the  manor  cannot  be  granted  by » 
792.  private  person,  with  an  exception  of  the  court  bficon 

and  its  perquisites ;  but  may  be  so  granted  by  the 

King, 
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^   40.  It  has  been  ^tated,  that  although  many  manors  Difeseit.  c.  3. 
liave  been  destroyed,  yet  they  still  continue  to  be  {•inch's  Case 
called  manors,  though  in  fact  they  are  only  reputed  6R«p.66. 
manors  ;  and  a  reputed  manor  will  pass  in  a  convey- 
ance by  the  word  manor. 

41.  The  word  hundred  will  only  pass  the  franchise.  Bap  ▼.  Bird, 
not  the  lands  lying  within  the  hundred.  3^7]  ^^' 

42.  The  word  messuage  is  synonimous  with  dwell-  1  inst.  5  h. 
log  house;  and  a  grant  of  a  messuage  with  the  ^'^^^• 
appurtenances  will  not  only  pass  a  house,   but  all  2Saund.400. 
buildhigs  attached  or  adjoining  to  it;   as  also  its 
curtilage,  garden,  and  orchard ;   together  with  the 

close  in  which  the  house  is  built.  But  if  a  greater 
quantity  of  land  has  been  usually  occupied  with  the 
house,  yet  it  will  not  pass. 

43.  The  word  farm  comprehends  many  things;  Host. 5a. 
for  by  the  conveyance  of  a  farm  will  pass  a  messuage, 

arable  land,  meadow,  pasture,  wood,  &c.,  thereto 
belonging,  or  therewith  used;  because  this  wx>rd 
properly  signifies  a  messuage,  with  a  quantity  of 
demesnes  thereto  belonging. 

44.  The  word  land,  strictly  taken,  only  signifies 
arable  land.  For  in  the  ancient  prcecipes  we  con- 
stantly find  the  words,  terrOf  pratum,  etpastura ;  land, 
meadow,  and  pasture.  But  this  confined  meaning 
of  the  word  land  %as  only  adopted  when  used  in  a 
pTWcipet  in  an  adversary  suit ;  for  Lord  Coke  says  1  Inst.  4  a. 
land,  in  the  legal  signification,  ccmiprehendi^  any 
ground,  soil,  or  earth  whatever,  as  meadows,  pastures, 
woods,  moors,  waters,  marshes,  furzes,  heaths ;  and 

that  it  also  includes  all  castles,  houses,  and  other 
buildings  thereon  ;  which  will  pass  with  it. 

45.  Land  is  often  described  according  to  its '  ad- 
measurement;  and  in  that  ease  the  acres  shall  be  §?^.*^- 
taken  according  to  the  estimatiou  of  the  country  in  Cro.  Elis. 

Vol.  IV.  Y  ,         c«. 
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which  it  lies  ;  not  according  to  tl^jd  statute  de  terris 
mensurandis.    But  where  a  person  has  a  dose  con- 

Moigan  V.      taining  20  acres  of  land  by  estimation,  but  which  in 

Po**r55^'     reality  is  not  18,  and  he  grants  10  acres  of  that  close 

to  another,  the  grantee  shall  have  them  according 
to  statute  measure;  because  those  isK^res  were  not 
known  by  parcels,  or  by  metes  and  bounds. 

1  lost.  48  h.  46.  Where  a  person  has  a  moveable  estate  of  inhe- 
ritance in  1 3  acres  of  land,  parcel  of  a  meadow  of 
80  acres,  he  may  convey  it  by  the  description  of 
13  acres,  lying  within  the  meadow  of  80  acres,  with- 
out bounding  or  describing  it  in  certainty. 

1  Inst.  4L  47.  If  a  person  grants  to  another  the  profit  of  cer- 
tain  lands,  and  makes  livery  of  seisin  secundum  fix- 
mmn  chartce^  the  land  itself  will  pass,  together  with 
the  vesture,  herbage,  trees,  mines :  for  what  is  the 
land  but  the  profits  thereof. 

Idem.  48.  If  a  man  seised  of  several  acres  of  wood, 

grants  to  another  omnes  boscos  sttoSj  all  his  woods ; 
not  only  the  woods  growing  upon  the  land  pass,  but 
the  land  itself;  for  boscos  not  only  includes  the  trees, 
but  also  the  land  whereupon  they  grow. 

Idem.  49*  If  a  man  grants  all  his  pastures,  the  land  em- 

ployed in  the  feeding  of  beasts  will  pass ;  as  also  such 
pastures  and  feedings  as  the  grantor  has  in  another 
man's  soil.  And  if  a,  person  grants  omnia  prata  sua^  all 
his  meadows,  the  land  itself  of  that  kind  will  pass. 

Id.  11. 1.  50^  Lord  Coke  says,  a  grant  of  vesturam  iem 

will  not  pass  the  soil ;  but  only  the  com,  grass,  and 
underwood.  This  has  been  doubted;  and  it  has 
Been  contended,  that  the  words  vesture  of  UatdSy 
means  all  the  profits. 

d.  5  6.  51.  Where  a  person  has  a  forest,   park,  chase, 

Vivary,  and  warren,  in  his  own  ground,  and  grants 
them  away;  not  only  the  privilege  and  franchise, 
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but    the '  land  -  itself  passes ;     for  they    are  com- 
pound. 

5S.  If  a  person  grants  aquam  suanh  the  soil  will  Id.  4  6. 
\not  pass ;  but  only  the  right  of  fishing  in  that  water : 
for  the  proper  words,  in  that  case,  to  pas  s  the  soil» 
would  be^  so  many  acres  of  land  aqua  cooper tast 
covered  with  water..  But  the  word  stagnum,  or  pool, 
will  pass  both  the  water  and  the  land.  / 

53.  It  has  been  stated,  that  tithes   wHl  not  pass  Tit.  22.  §  3« 
under  the  denomination  of  land ;  and  that  a  release 
of  all  claims  arising  out  of  lands  would  not  affect  j 

them  ;  so  that  they  can*  only    be  conveyed  by  the 
word  tithes.  v  ' 

.  54.  The  word  tenement  is  of  greater  extent  than  l  loAt.  6  a. 
any  that  has  been  mentioned :  for  though  in  its  usual 
acceptation  it  is  only  applied  to  houses  and  other 
buildings;  yet  in  its  original,  proper,  and  legal  sense, 
it  signifies  every  thing  that  may  be  holden,  provided 
it  be  of  a  permanent  nature ;  whether  it  be  of  a  sub- 
stantial  and  sensible,  or  of  an  unsubstantial  ideal 
kind.  Thus,  the  words  liberum  tenefnentum^  or  frank 
tenement,  are  applicable,  not  only  to  land,  but  also 
to  rents,  commqns,  offices,  and  the  like. 

55.  The  wcH'd  hereditament  is  much  the  largest  and  i  inst.  6  a. 
most  comprehensive  one  used  in  deeds;  for  it  includes  ^y^g^*^*^" 
not  bnly  lands  and  tenements,  but  also  whatever  may 
be  inherited^  be  it  corporeal  or  incorporeal,  real> 
personal,  or  mixed.     Thus,  an  heir-loom,    or  piece  3  Atk.  82. 
of  furniture,  .which  by  custom  descends  to  the  heir, 
together  with  a  house,  is  neither  land  nor  tenement, 
but  a"~miare  moveable ;  yet  being  inheritable,  it  is 
comprised  under  the  general    word  hereditament. 
And  so  a  condition,  the  benefit  of  which  may  de- 
serad  to  a  person  from  his  ancestor,  is  also  an  here- 
ditament. 
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56.  Notwithstanding  the  maxim  (nijtis  est  solum^ 
hCy  a  lease  of  a  yard  will  not  pass  a  cellar,  situated 
under  that  yard ;  if  it  can  be  shown  by  evidence  that 
the  cellar  was  not  intended  to  be  demised* 

The  words,  all  lands  and  meadows  to  the  said  mes- 
suage or  mill  belong^ig,  or  used,  occupied,  or  en- 
joyed, or  deemed,  taken,  or  accepted  as  part  thereof, 
inserted  in  a  release,  have  been  held  to  pass  lease- 
hold, as  well  as  freehold  lands. 

57.  In  consequence  of  the  maxim,  id  cerium  est 
^uod  certum  reddi  potest,  lands  will  pass  in  a  deed  by 
the  words,— all  that  the  estate  in  the  tenure  of  J.  S., 
er  all  that  estate  which  descended  to  the  grantor 
from  J.  S.,  or  all  the  grantor's  lands  in  the  county 
of  B.  And  it  is  very  common,  after  a  particular  de- 
scription of  the  estates  intended  to  be  gnmted,  to 
insert  the  words ;  and  all  other  the  messuages,  &c. 
of  the  said  A.  B.  in  the  county  of  C. 

5&  Lord  Bacon  says,  Veritas  nominis  toUit  erro- 
rem  demonstratioms.  And  therefore,  if  lands  are  de- 
scribed, in  the  first  instance,  by  their  proper  name ; 
as  the  manor  of  Dale ;  or  by  their  abuttals,  as  a  dose 
of  pasture  bounded  on  the  east  by  Endsdenwood,  <hi 
the  south  by,  &c. ;  or  if  the  general  boundary  is  men- 
tioned, and  the  grantor  has  no  other  lands  in  the 
^ame  precinct ;  or  if  the  lands  are  described  by  their 
appendancy  to  other  lands  more  notorious,  as  parcel 
of  the  manor  of  A.  j  in  all  these  cases,  if  there  be  an 
error  in  any  addition  made  to  these  names. or  descrip- 
tions, it  will  have  no  efiect.     , 

59.  Thus,  if  a  person  grants  his  close  called  Dale,    j 
in  the  parish  of  Hurst,  iur  the  county  of  Hants,  and 
the  parish  extendsunto  the  cpiinty  of  Beiks^  and  the 
whole  close  of  Dale  lies  in  the  county  of  Berks  j.yet» 
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because  the  parcel  is  .especialiy  named,  the  falsity  of  Windham  ▼. 
the  addition  hurteth  not.  Dyer,  376*. 

60.  In  a  case  reported  by  Plowden,  where  a  lease  Wrottealcy 
was  made  of  all  that  the  farm  of  Brosley,  then  in  the  piowd!"i9K 
tenure  and  occupation  of  R.  Wilcox  ;  which  was  not 

the  fact  i  the  Court  said,  that  the  word  farm  had  a 
certainty  in  itself:  and  when  the  description  went 
farther,  and  said,  in  the  tenure  and  occupation  of 
R.  Wilcox,  this  was  of  no  effect ;  for  if  it  was  not 
in  his  tenure  and  occupation,  yet  it  should  pass  :  be- 
cause there  was  a  certainty  in  the  thing  demised,  viz* 
the  farm  of  Brosley  ;  and  so  another  certainty  put  to 
a  thing  which  was  certain  enough  before,  was  of  no 
manned  of  eflect. 

61.  But  if  there  is  an  error  in  the  principal  de- 
scription of  the  thing  Intended  to  be  granted,  though 

*  there  be  no  error  in  the  addition,  nothing  will  pass. 
Thus,  Lord  Bacon  says,  if  a  person  grants  tenement  Tra.  105. 
turn  suum,  or  omnia  tenementa  sua,  in  the  parish  of 
Sit.  B.  without  Aldgate,  where  in  truth  it  is  without 
Bishopsgate,  in  tenura  Gtdielm  A.,  which  is  true,  yet 
the  gtant  wfll  be  void :  because  that  which  sounds  in 
denomination  is  false,  which  is*  the  more  worthy ;  and 
that  which  sounds  in  addition  is  true,  which  is  the  ^^wiie's 

^^  Case, 

less.     And  though  the  words,  m  tenura  GuUelmi  A.,  3  Rep.  9. 
which  is  true,  had  been  first  placed,  yet  it  had  been  ^®^-  '^i* 
all  one.  y 

62.  Where  words  of  addition  are  mistaken,  and 
contrary  to  the  real  fact,  they  will  not  even  operate 
as  a  restriction  on  the  preceding  words. 

63.  A  corporation  demised,  in  these  words — all  that  |,^^  ^' 
their  glebe  land  lying  in  Chesterton,  viz.  78  acres  of  Cro.  Car. 
land,  and  also  the  demesnes  of  the  said  78  acres,  with  ^^^* 

all  the  tithes  of  the  said  parish  of  Chesterton,  and  also 
the  tithes  of  the  said  78  acres ;  all  which  lately  were 

YS 
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in  the  occupation  of  Margaret  Peto  deceased.     The 
tithes  of  the  lands  demised  never  were  in  the  occu- 
pation of  Margaret   Peto ;   and    the  question   was, 
whether  they  passed  to  the  lessee.     It  was  urged  for 
the  plaintiff  that  the  words,  in  the   occupation  of 
M.  Peto,  were  a  clause  of  restriction,  which  ^owed 
an  intent  that  nothing  should  pass  but  what  was  in 
her  occupation.    But  all  the  Judges  held  the  lease 
good,  and  no  restriction  of  the  first  words,  because 
there  were  three  distinct  clauses  before.     1«.  The 
grant  of  the  78  acres  of  glebe.    S?.  The  grant  of  the 
tithes.     S\  The  grant  of  the  tithes  of  the  78  acrei 
of  glebe  :  which  were  all  distinct  several  clauses  hj 
themselves.     And  the  clause,  all  which,  &c.,  did  not 
depend  on  any  of  them ;  for  the  words,  "  which  were, 
&c."  was  a  restriction  ojoly,  when  the  clause  was 
general,  and  was  all  but  one  and  the  same  sentence ; 
and  not  ended  or  certain  before  the  end  of  the  sen- 
tence.    But  where  the  clause  was  not  in  one  entire 
sentence,,  but  distinct  and  disjoined  from  the  other, 
as  here  it  was, '  there  could  not  be  any  restrictioir. 
Also  this  being  in  the  case  of  a  common  person, 
addition  of  a  false  thing ;  viz.  false  possession,  shall 
never  hurt  the  grant :  for  the  addition  of  a  falsity 
shall*  never  hurt,  where  there  is  any  manner  of  cer- 
tainty before.     Wherefore  they  all  concluded  that 
th^grant  was  good ;  and  observed,  that  though  the 
words  "  which  were  in  the  tenure  of  M.  P."  when 
they  are  in  one  and  the  same  sentence,  may  be  con- 
strued to  be  a  restriction ;  yet  in  these  words,  "  all 
which  were,  &c."  the  word  all,  so  disjoined,  could 
not  be  a  restriction,  but  an  explanation. 

64.  Where  the  lands  are  first  described  generally, 
and  afterwards  a  particular  description  is  added,  that 
shall  restrain  the  general  words.    Thus  if  a  man 
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i;ra|nt8  all  his  lands  in  D.. which  he  has  by  the  gift  and  Bro.  Ab. 
feofiment  of  J.,  S.  nothing  wijl  pass  but  lands  of  the  ' 

gift  and  feofiinent  of  J.  S.  But  if  he  h^  granted  a^ 
his  lands  .in  D.  called  N.^^  which  was  the  estate  of 
J.  S.,  there  the  lands  called  N^  shall  pass  though  they 
never  were  the  estate  of  J.  S. 

65.  The  next  clause  usually  inserted  in  die  pre-  CUuie  w 
miisies  of  a  deed,,  where  the  fee  simple  is  conveyed,  is,  ^eeJ^ 
^*  together  with  all  deeds,  evidences,  and  writings^  < 

&c/'  For  although  in  general,  deeds  follow,  the  land,  l  Rep.  1  tu   . 
and  a  purchaser  in  fee,  without  warranty,  is  entitled  1 

bo  them,  thqugh  not  particularly  granted,  yi^t  it  is  not 
amiss  to  insert  this  clause.    And  in  conveyances  to  i  lost.  6  a. 
use^  it  ought  never  to  be  omitted,  because  in  that  ^*  ^* 
cate  there  is  a  doubt  whether  the  deeds  pass  to  the 
releasees  to  'tises,  or  to  the  cestui  que  use. 

6&.  In  Lord  Buckhurst's  case  it  was  resolved,  tha|t  l  Rep.  \. 
if  a  person  made  a  feoffment  with  warranty*  by  which 
he'  was  bound  to  rfender  ifk  value,  thejce,  without  an  infm^c.  24«. 
ejqt>i;ess  grant,  the  jfeoffee  should  not  have  the  charters 
thiit  comprel^ended  warrahly,  upon  which  the  feoffor 
might  have  his  warranty  paramount     . 

'  Gj.  The  next  clause  in  the  'premises  of  a  deed  is  Exception, 
that  whereby  the  grantor  excepts  something  out  of 
that  which  he  has  before  g)ranted ;  by  which  means  it 
does  not  pass  by  the  graqt,  and  is  severed  from  the 
thinjg  granted. 

68.  The  following  circumstances  are  necessary  to  Idem. 
make  a  good  exception.  1^  It  must  be  made  by 
apt  words.  2^.  The  thing  excepted  must  be  part  of 
the  thing  previously  grlmted,  and  not  of  any  other 
thing.  3^  It  must  only  be  a  part  of  the  thing  granted ; 
for  if  the  exception  extends  to  the  whole,  it  will  be 
void.  -  4p.  It  must  be  of  such  a  thing  as  is  severable 
from  the  thing  granted;  and  not  an  inseparable 

Y4 
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and irrecoQcileable  with  the  premises.  So  if  the 
grant  were  to  two  persons,  habendum  to  the  one  &r 
life,  remainder  to  the  other  for  life,  it  woujd  be  void; 
because  by  the  premises  the  grantees  were  joint 
tenants ;  so  the  habefidvm  would  sever  the  jointuie, 
and  make  the  one  to  have  the  whole  durii^  his  life, 
and  the  other  to  have  the  whole  after  him. 

2  Rep.  23  h.       79.  In  the  case  of  thing3  which  derive  their  eftct 

from  the  delivery  of  the  deed,  without  other  cere- 
mony, and  which  lie  in  grant ;  there  the  habendim, 
if  repugnant  to  the  premises,  is  void ;  ^  if  a  man 
grants  rent  or  ccHnmon  out  of  his  land,  in  the  pre- 
mises- of  a  deed,  to  one  and  his  heirs,  habendmn  to  the 
grantee  for  years,  or  for  life  the  habendum  is  re- 
pugnant and  void ;  for  an  estate  in  fee.  passed  in  the 
premises,  by  the  delivery  of  the  deed. 

80.  But  where  a  ceremony  is  requisite  to  the 
perfection  of  the  estate  limited  by  the  premises  ^  and 
nothing  more  than  the  mere  delivery  of  the  deed  18 
required  to  the  perfection  of  the  estate  hxAit^  by 
the  habendum ;  there,  although  the  habendum  be  of  a 
lesser  estate  than  is  mentioned  in  the  premises,  if 
the  ceremony  is  not  performed,  it  shall  stand. 

Baldwin's  81.  A  person  by  indenture  covenanted,  granted, 

2  ^ep.  23.     ^^^  demised,  and  to  farm  let,  certain  lands  to  A.  B. 

and  A.  her  son,  and  to  the  heirs  of  the  said  A ; 
habendum  to  them  from  the  date  of  the  same  indenture 
until  the  end  of  99  years:  no.  livery  of  seisin  was 
made.  It  was  resolved,  that  as  livery  of  seisin  was 
necessary  to  perfect  the  estate  limited  in  fee»  nothing 
would  have  passed  but  an  estate  at  will,  if  the  deed 
had  not  gone  &rther  :  but  as  an  estate  for  yean  wai 
limited  in  the  habendum,  that  was  good  presently 
by  the  delivery  of  the  deed.    And  so  it  appeared  to 


Title  XXXn,    Deed.   Ch.  xx.  §  81—88.  831 

have  been  the  intention  of  the  parties  that  the  deed 
should  take  effect  by  the  delivery. 

82.  There  are,  however,  several  cases  where  the  Aa-  But  may 
bendum  is  allowed  to  abridge,  or  rather  qualify  the  pre-  ^^^^^^^^ 
mises ;  for  we  have  seen  that  where  a  deed  first  speaks  enlargetham. 
in  general  words,  and  afterwards  descends  to  special  ^Qte^^c.  19. 
ones,  if  the  special  words  agree  with  the  general  ones,  i  ^- 

the  deed  shall  be  intended  according  to  the  special 
words. 

83.  Thus  where  no  estate  is  limited  in   the  pre-  1  Inst  183  a. 
mises,  and  an  express  estate  for  years  is  limited  in  ^  ^*P*  ^^  ** 
the  habendum^  this  will  qualify  and  abridge  the  general 
intendment  of  the  premises,  by  which  an  estate  for 

life  would  otherwise  have  passed. 

84.  If  lands  are  given   in  the   premises  to  A.  8  Rep.  1546. 
and  his  heirs,  habendum  to  him  and  the  heirs  of  his  Th*""*"*** 

"  .  Case, 

body,  he  will  only  take  an  estate  tail ;  because  the  i  Roll.  Ab. 

habendum  may  qualify  and  restrain  the  general  import 

of  the  word  heirs.  -    • 

S5.  Where  lands  were  granted  to  A.  and  his  heirs,  Pilsworth  r.. 
habendum  to  him  and  his  heirs  for  three  lives  j  the  tl  jones,4. 
habendum  was  construed  so  as  to  abridge  the  estate 
given  in  the  premises,  to  an  estate  for  three  lives, 

86.  If  a  lease  be  made  to  two  persons,  habendum  ^  In^t.  183  k 
the  one  moiety  to  the .  one,  and  the  other  moiety  to 

the  other,  the  habendum  makes  them  tenants  in 
common ;  whereas  by  the  premises  they  were  joint 
tenants. 

87.  The  estate  given  in    the    premises  may  be 
enlarged  by  the  habendum ;  thus  where  an  estate  is  i  inst.  299  a. 
giv^n  in  the  premises  to  the  grantee  for  life,  habendum 

to  him  and  his  heirs,  the  grantee  will  take  an  estate 

in  fee.  « 

88.  Where  the  premise  and  the  habendum  of  a  Som«^>««« 

DOt  con- 

deed  are  equally  clear,  the  fonner  will  not.be  con«  trolled  by  the 

Premises. 
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trolled  by  the  latter,  but  both  will  be  allowed  ta 
ante,  c.  19.     have  an  operation ;  it  being  a  rule,  that  a  deed  shall  be 

^  *  construed  in  such  a  manner  as  that  each  part  may  be 

effectual,  if  they  can  stand  together* 

8  Rep.  154  6.      89.  Thus  if  lands  are  given  in  the  premises  to  a 

person  and  the  heirs  of  his  body,  habendum  to  him 
and  his  heirs,  he  will  take  an  estate  tail,  with  a  fee 
simple  expectant. 
.  Turnman  v.        90.  Lands  were  given  to  husband  and  wif(^  and  to 

CrajTa!  476.  their 'heirs,  habendum  to  them  and  the  heirs  of  their 

bodies.  It  was  held  that  the  grantees  took  an  estate 
tail,  with  a  fee  simple  expectant.  Mr.  Hargrave  has 
observed,  that  this  case  was  attended  with  circum- 
stances particularly  showing  an  intention  to  pass  both: 
for  there  was.  a  reservation  of  tenure  to  the  lord 
paramoitnt,  which  could  not  be,  if  only  an  estate  tail 
passed  to  the  donee,  and  the  reversion  had  remained 

Tit.  2.  c.  1.     in  the  donor,  for  then  the  tenure  must  have  been  of 

*  the  donor. 

Words  of  91*  The  words  inserted  in  the  habendum  for  the 

andlS^Usep  purpose  of  showing  the  quantity  of  estate  intended  to 

be  given,  are  called  words  of  limitation  ;  in  contra- 
distinction to  the  words  in  the  premises  by  which  the 
lands  are  given,  aQd  which  are  called  words  of  pur- 

Cont.  Rem.    chase.    Thus  Mr.  Feame  says—*'  In  general,  words 

4th  edit.        ^^  purchase  are  those  by  which,  taken  absolutely, 

without  reference  to  or  connection  with  any  other 
words,  the  estate  first  attaches,  or  is  considered  as 
commencing  in  the  person  descri|;>ed  by  them :  whilst 
words  of  limitation  operate  by  reference  to  or  con- 
nexion with  other  words,  and  extend  or  modify  the 
estate  given  by  those  other  words.** 

Idem.  1074        92.  Mr.  Feame    had  previously  observed,    that 

**  when  the  word  heirs,  &c.  opearates  only  Jto  expand 
an  estate  in  die  ancestor,  so  as  to  let  the  beirai 
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described  into  its  extent,  and  entitle  them  to  take 
derivatively,  through  or  from  him,  as  the  root  of 
succession,  or  person  in  whom  the  estate  is  considered 
as  commencing,  they  are  properly  words  of  limitation. 
But  when  they  operate  only  to  give  the  estate  im- 
ported by  them  to  the  heii3  described,  originally^  and 
as  the  persons  in  whom  that  estate  is  considered,  as 
commencing,  and  npt  derivatively  from  or  through 
the  ancestor,  they  are  properly  words  of  purchase/' 

93.  In  some  cases  the  same  words  operate  as  words 
of  purchase,  and  also  as  words  of  limitation.  Thus 
Lord  Coke  says,  wiiere  a  remainder  is  limited  to  the  ^  Intt.  10  a. 
right  heirs  of  B.,  it  need  not  be  said,  and  to  their 
heirs ;  for  being  plurally  limited,  it  includes  a  fee 
simple ;  and  yet  it  rests  but  in  one  by  purchase. 

So  where  an  estate  is  limited  to  the  heirs  r'^ale  of 
the  body  of  A.,  the  eldest  son  of  A«  takes  by  pur* 
chase,  and  his  male  issue  by  descent. 


. . .  ^\ 
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Section  1. 


Whit  words 
create  an 
Estate  in 
Fee. 


WITH  respect  to  the  words  required  to  create 
an  estate  in  fee  simple,  it  is  laid  down  hj 
Littleton  and  by  Lord  Coke,  that  in  all  feoffinents 
and  grants  the  word  heirs  is  absolutely  necessary  for 
that  purpose,  and  cannot  be  supplied  by  any  other 

word  whatever. 

« 

,  _.  ^.  Mr.  Madox  contends,  that  this  doctrine  is  not 

AngUDisscrt.  ,     />       ,        ^         i 

SO  ancient  as  is  generally  supposed ;  for  that  formerly 
there  were  several  modes  of  expression  by  which  an 
estate  in  fee  simple  might  have  been  created,  with- 
out  the  word  heirs  y  such  as,  to  the  feotke  et  stUSf 

9 


Formulare 
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or  suis  post  ipsunii  or  habendum  et  jure  hcereditario 

perpetua  possidendtdm  ;   so  that  it  is '  probable  this  J  ^°8^-  23  6. 

maxim  was  not  fully  established,  till  the  principles 

of  the  feudal  law  were  generally  adopted :  in  which 

it  was  a  rule,  that  the  donation  of  a  feud  should  be 

construed  strictly,  and  not  carried  beyond  the  words. 

S.  The  form  of  a  gift  in  fee  simple  in  Bracton's  Bract.  17  fc. 
time  was,  habendum  tali  et  hoeredibus  suis  ;  or  taU  et 

9 

keredibus  suis^  vel  cut  terrain  illam  dare  vel  assign 
nare  volueril.  And  it  may  be  now  laid  down  as  a 
general  rule,  that  in  all  feoffinents  and  grants  to 
natural  persons,  and  also  in  all  conveyances  deriving 
their  effect  from  the  statute  of  uses,  no  word  but  the 
word  heirsy  however:  strong  the  intention  may  appear, 
will  create  an  estate  in  fee  simple.  And  it  is  observ- 
able, that  there  is  really  no  othei*  word  in  the  English 
language,  expressive  of  all  the  circumstances  which 
constitute  the  idea  of  an  heir.  «= 

4.  A  gift  to  a  ipan  et  heredibus,  with  livery  of  l  Inst.  8  h: 
seisin,  though  the  word  suis  be  omitted,  will  pass  an    /'^ 
estate   in  fee  simple:   because  the  livery  shall  be 

taken  most  strongly  against  the  feoffor.  But  if  one 
gives  land  to  two  persons,  to  hold  to  them  two,  et 
hoeredibuSj  omitting  suis^  they  only  take  an  estate  for 
life,  for  the  imcertainty7 

5.  Lord  Coke  says,  if  lands  are  given  to  a  man  i  Inst.  8  6, 
and  bis  heir,  m  the  singular  number,  he  will  not  "'  ' 
take  an  estate  in  fee.    But  Mr.  Hargrave  observes, 

that  according  to  many  authorities,  the  word  heir 

may  be  riomen  collectvpum ;  and  operate  in  the  same  J  Roll.  Ab. 

manner  as  heirs  in  the  plural  number. 

6.  It  was  determined  in  a  modem  case,  that  the  Doe  v. 
words,    to  the  use  of  all  and  every  the  child  or  chil-  ^xSi 
dren  of  a  marriage,  equally  share  and  share  alikt ;  if  Rep,  39. 
more  than  one,  as  tenants  in  common,  and  not  as 
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joint  tenants ;  and  if  but  one  child,  then  to  such  only 
child,  his  or  h«r  heirs  or  assigns  for  ever ;  should  he 
construed  so  as  to  create  aii  estate  in  fee  in  all  the 
children.  The  words  <<  his  or  her  heirs "  being 
allowed  to  operate  as  words  of  limitation  on  all  the 
preceding  words  in  the  sentence. 

7*  The  rule  that  the  word  heirs  is  absolutely  neces- 
sary to  create  an  estate  in  fee  simple,  admits  of  a 

1  Inst.  9  h.     few  exceptions.  Thus,  if  a  father  enfeoflb  his  son,  to 

n.  6.  }^Q2d  to  him  and  his  heirs,  and  the  son  re-enfeoffi  the 

father,  as  fully  as  the  father  enfeoff  him,  an  estate 
in  fee  simple  will  pass  to  the  father. 

Idem.  ^*  ^^  o^^  coparcener  or  joint  tenant  releases  all 

his  right  to  another,  it  wUl  pass  a  fee,  without  tbe 
word  heirs.    So  if  one  coparcener  grants  a  rent  to 

Id.  10  a.        ^^  other,  for  equality  of  partition,  an  estate  in  fee 

simple  in  the  rent  will 'pass,  without  the  word  heirs; 
for  as  the  rent  comes  in  lieu  of  the  inheritance,  it  has 
as  strong  a  relation  to  the  inheritance  as  if  the  word 
heirs  had  been  mentioned. 

ante,  c.  6.  9-  In  releases  that  enure  by  way  of  mitter  le  droit, 

^  ^^*  the  word  heirs  is  not  necessary  to  create  a  fee  simply 

as  has  been  already  stated. 

1  Inst.  9  b.      .    10.  In  conveyances  to  corporationsy  whether  add 

or  aggregate,  the  word  heirs  is  not  necessary  to 
create  a  fee  simple.  But  the  law  makes  a  distinction 
between  a  corporation  aggregate,  and  sole  corpora- 
tion: for  a  feoffinent  to  a  corporation  aggi^^gpite 
will  pass  a  fee  without  any  words  of  limitation; 
whereas  in  a  feoffinent  to  a  corporation  sole,  the 
word  successors  is  necessary. 

Idem.  .  11.  An  estate  in  fee  will  pass  to  the|)cing  vrithout 

the  words  heirs  or  successors,  partly,  on  account  of 
his  itrerogative,  and  partly,  because  in  judgement  of 
law  the  king  never  diei* 
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12.  With  tespect  to  the  words^  that .  are  necessary  What  Words 
to  create  an  estate  taiiin  a  deed,  it^is  said  by  Lord  Eg^tateTail 
Coke,  that  the  word  heirs  is  as  necessary  as  in  the  i  Inst.  20  a. 
case  of  a  fee  simple.  For  as  every  estate  tail  was  a  fee 
simple  at  common  law,  and  as  no  fee  snnple  could  be 
created  without  the  word  heirs,  it  followed  that  an 
estate  tail  could  not  be  created  without  that  word. 
Therefore,  if  lands  are  given  to  a  person  et  semini  ^'  20  h. 
suOf  or,  exitibm  vel  prottbus  de  corpore  sua  ;  to  a  man 
and  to  his  seed,  or  to  the  issues  or  children  of  his  body ; 
he  has  bi;t  an  estate  for  life.  For  although  the  statute  Nevii  v. 
de  donis  provides  that  the  will  of  the  donor  shall  be  j  ^*jj  ^^ 
observed,  yet  that  will  and  intent  must  agree  with  587. 
the  rules  of  law.     And  it  has  been  long  settled,  that  y.  FletdJer 
the  word  issue  cannot  operate  in  a  deed  as  a  wprd  ^^™-  ^-  457. 
of  limitation,  so  as  to  create  an  estate  tail.  794; ' 

18.  No  technical  words,  however,,  are  required  to  What  Words 
restrain  the  general  import  of  the  wor.d  heirs  to  t^e  wordHeira. 
hneal  descendants  of  the   grantee;    therefore  any 
words. that  show,  such  an  intention,  will  be  sufficient* 

14.  Thus,  Lord  Coke  says,  if  lands  be  given  to  B.  ^  ^nst.  20  A. 
et  hoeredibus.  quos  idem  B.  de  prima  uxore  sua  legi- 
time procrearet ;  this  is  a  good  estate  in  special  tail, 
although  B.  has  no  wife  at  the  time,  without  tjie 

words  de  corpore.  So  it  was  if  lands  were  given  to  a 
man  and  to  his  hdrs,  which  he  should  beget  of  his 
wife ;  or  to  a  man,  et  lueredibus  de  came  suay  or  et 
hiBredibus  de  se ;  in  all  these  cases  an  estate  tail  was 
created,  though  the  words  de  corpore  were  omitted. 

15.  Lord  Coke  also  says,  the  word  engendr^s,  or  Idem,  &«.3. 
begotten,  maybe  omitted;  and  if  the  word  be  pro-  ^^'^^^^^ 
creandiSy  or  qtios  procreaverit^  the  estate  tail  is  good  : 

and  as  tiie  word  procreaiis  shall  extend  to  the  issue 
begotten  afterwards  ;  so  procreandis  shall  extend  to 
the  issue  begotten  before.     But  Lord  Hale  has  ob- 
Vol.  Iv/  Z 
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served  on  this  passage,  that  miieie  the  words  were 
in  posterum  procreandis^  sons  born  before  dmil  he 
excluded,  on  account  of  the  peculiar  foroe  of  the 
words  in  posterum. 

16.  Lord  Talbot  held,  that  where  Uads  were 
limited  in  a  deed  to  C.  H.  for  life,  and  u&f^  his  de* 
cease,  to  the  heirs  male  of  his  body  ibsieBitex  to  be 
begotten ;  the  words  **  thereafter  to  be  begottefi''  4id 
not  confine  it  to  the  issue  bom  after,  but  woidd  lik^ 
wise  take  in  issue  bom  before. 

17*  Littleton  says,  if  a  man  has  issue,  and  dies ;  and 
land  is  given  to  the  son  and  to  the  heirs  of  the  body 
of  his  father  begotten,  this  is  a  good  entail,  tfao^gb 
the  father  was  dead  at  the  time  of  the  gift.  Lord 
Coke  has  observed  on  this  passage,  that  the  words,  At 
heirs f  were  observable  :  for  if  the  words  had  be^i  kis 
heirSj  it  would  have  altered  the  case.  Therefore,  if 
lands  were  given  to  the  son,  and  to  his  iieirs  of  tfae 
body  of  his  father  $  the  son  could  not  take  as  heir  €i 
the  body  of  his  father,  because  the  grant  was  to  him  and 
to  his  heirs,  &c.  But  if  there  were  grand&tfaer,  father, 
and  son,  and  the  father  died,  and  lands  were  given  to 
the  son,  and  to  the  heirs  of  the  body  of  the  grand- 
father, this  would  be  a  good  estate  tail  in  the  son. 

18.  Tke  word  heir  in  the  singular  number  may  in 
a  special  case  create  an  estate  tail.  Thus,  wheie 
lands  were  given  to  a  man  and  his  wife,  and  to  one 
heir  of  their  bodies  lawfully  begotten,  and  to  one 
heir  of  the  body  of  that  heir  only ;  it  was  held  an 
estate  tail. 

19-  It  has  been  stated,  that  where  lands  are  given 

in  the  premises  of  a  deed  to  A.  and  his  heirs,  habeM- 

dum  to  him  and  the  heirs  of  his  body,  he  will  oalj 

1  Init.  121  a.  take  an  estate  tail.     And  Lord  Coke  says,  if  lands 

are  given  to  B.  and  his  heirs,  if  B,  have  heire  of  his 


1  Inst.  20  a. 
&  6.  22  a. 


ante»  c.  20. 
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bpdy,  ^d  if  he  die  without  heixs,  that  it  shall  revert 
to  the  donor :  this  is  an  estate  tail^ 

^0.  It  has  also  been  stated,  that  where  a  person,  in  ante,  c.  20. 
the  premises  of  a  deed,  gives  lands  to  another  and  the  i  ]q,'^  21  a. 
hcuj^  of  his  body,  habendum  to  him  and  his  heirs  for 
ever,  he  will  take  ^  estate  tail  with  a  fee  simple  ex- 
pectant \  but  if  it  be  added,  that  if  he  dies  without 
heii*s  of  his  body,  the  lands  shall  revert  to  the  donor, 
\%  9^  ^  ^  estate  tail. 

21.  Littleton  says,  if  lands  are  given  to  a  man  and  S  ^l* 
his  heirs  ^lal^s,  or  to  a  man  and  his  heirs  females, 
the  donee  will  take  an  estate  in  fee  simple  ;  because 
the  gift  ^Loes  not  i^pecify  from  what  body  the  heirs 
;nfi^e  qf  female  shall  issue.  And  Lord  Coke  says,  it  '  Io>t«  27  h. 
wa9  adjud^d  in  Parliament,  that  where  lands  were 
j^ven  to  a  ipan  and  his  heirs  male,  this  was  a  fee 
simple ;  for  the  grant  oi  a  subject  shall  be  taken  most 
^pqgly  againi^t  himself. 

SS.  A  feoffment  was  made  to  the  use  of  the  feoffee  Abraham  t« 
ai)d  thp  heirs  oi*  h^s  body ;  and  for  default  of  such  ero%iz. 
iippe,  to  6.  p.  and  his  heirs  male  lawfully  engen-  ^78. 
dere4 ;  ^pd  for  d^^ult  of  such  issue,  to  the  light  heirs 
of  the  .ffip^or.     All  thp  Judges  were  of  opinion,  that 
G.  D.  took  an  estate  in  fee ;  and  that  it  could  not  be 
an  psjtat^  tail>  because  there  was  not  any  body  from 
>r)hom  J^  heir  male  should  come. 

9S.  Sivt  if  there  be  any  other  words  in  a  gift  of 
Uiif  )sff^  ^poa  wj^jifph  an  intention  to  restrain  the  ge- 
o^^rality  gf  the  vprds  heirs  male,  to  the  body  of  the 
graptee,  can  be  inferred,  such  gift  tnll  be  construed 
to  pass  an  estate  t^U 

24.  A  feo^e^t  nf  as  ma4e  to  the  use  of  the  feoilbr  Beresford*s 
forhfe,  remaimjer  to  the  use  of  G.  B.  son  and  heir  f^j^^*   41^ 
of  the  feoflfor,  and  the  heirs  male  of  his  body  law- 
fiiUy  begotten  ;  apd  for  default  of  such  issue,  to  the 


\ 
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use  of  Aden  Beresford  and  of  the  heirs  male  of  the 
said  Aden  lawfully  begotten  ;  and  for  default  of  such 
issue,  &c.  The  question  was,  what  estate  Aden  ^ook* 

^nte,  §  22.     It  was  contended,  upon  the  authority  of  Abraham  v. 

Twigg,  that  he  took  an  estate  in  fee  simple.  But  it 
was  resolved,  that  he  only  took  an  estate  taO ;  be- 
cause there  were  words  equivalent  to  the  words  de 
corpore. 

VVillesR.  Lord  Ch.  J.  Willes  has  said,  that  this  case  can 

374 

hardly  be  cited  as  an  authority  in  any  case  whatever : 

unless  a  deed  of  uses  should  happen  to  be  penned 

exactly  in  the  same  words. 

Limitation  to      05.  It  is  laid  down  by  Hales,  Just,  arguendo^  in 

Hetw  with  a   *  Edw.  VI.,  that  if  land  be  given  to  a  person  and  his 

Bemainder     heirs,  and  if  the  donee  die  without  heir  of  his  body, 

over 

Plowd.  53.     that  it  shall  remain  to  another ;  this  shall  be  a  good 
^'*'-  estate  tail,  by  the  equity  of  the  statute;  althou^  'iX 

be  out  of  the  words.     And  this  dpctrine  is  confirmed 

by  several  cases. 
Betk*s  Case,       26.  A  feofiment  was  made  to  the  use  of  the  first 
*  ■   '    Aon  of  James,  who  should  have  issue  male  of  his 

body,  and  to  his  heirs  ;  and  for  want  of  such  heirs, 

to  another.     This  was  held  to  be  an  estate  tail. 
Leigh  r.  27.  A  feoffment  was  made  to  the  use  of  the  feoffi>r 

5  Mod  2C6    ^^^  ^^^  remainder  to  the  use  of  his  son  Thomas  and  his 

1  Ld.  Rayin.  heirs  for  ever,  and  for  default  of  issue  of  the  body  of 

101 

the  said  Thomas,  to  the  use  and  behoof  of  the  right 

heirs  of  the  feoffor.     The  Court  said,  the  intention  of 

the  feoffor  was  plain,  that  an  estate  in  fee  should  not 

pass  to  the  son.     It  was  no  more  than  if  a  giil  had 

been  made  to  a  man  and  his  heirs,  viz.  to  the  heirs 

of  his  body ;  so  that  it  was  only  an  estate  tail. 

Idle  V.  Cook,.      28.  In  a  subsequent  case,  where  a  copyhold  was 

^0^  ^^™^'     surrendered  to  the  use  of  V.  and  A.  his  wife,  pro  el 

durante  termmo  vitarum  ^uartmiy  et  hceredum  et  assign 
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natamm  prcedictorum  V.  et  A.,  et  pro  defectu  talis 
eaituSf  to  the  use  of  the  right  heirs  of  the  grantor  for 
ever  ;  it  was  held  by  Lord  Holt,  Powis  and  Powell, 
that  this  was  an  estate  in  fee :  contrary  to  the 
opinion  of  Gould,  who  thought  it  should  be  con- 
strued an  estate  tail ;  that  being  the  intent  of  the 
grantor. 

29.  Littleton  says,  where  lands  are  given  to  a  Limitation  vo 
man  and  his  wife,  and  to  the  heirs  male  of  their  two  his  Wife  and 
bodies  begotten,  they  have  an  estate  tail.  Lord  Coke,  tjie  Heirs  of 

.     ,  .  ^  f .  _  ,         ^      '  their  Bodies. 

m  his  comment  on  this  passage,  says ;  but  what  if  the  Lit.  §  25. 
tenements  be  given  to  a  man  and  to  a  woman,  not  be- 
ing his  wife,  and  to  the  heirs  male  of  their  two  bodies  ? 
They  have  also  an  estate  tail,  albeit  they  be  not 
married  at  that  time.  And  so  it  is  if  lands  be  given 
to  a  man  who  has  a  wife,  and  to  a  woman  who  has  a 
husband,  and  the  heirs  of  their  two  bodies ;  they 
have  presently  an  estate  tail,  for  the  possibility  that 
they  may  marry. 

30.  If  lands  be  given  to  two  husbands  and  their  Tit.  18.  c.  1. 
wives,  and  to  the  heirs  of  their,  bodies  begotten,  they 

shall  take  a  joint  estate  for  life,  and  several  inherit* 
ances,  viz.  the  one  husband  and  his  wife  the  one 
moiety,  and  the  other  husband  and  wife  the  other 
moiety.  And  no  cross  remainder  or  other  possibility 
shall  be  allowed  by  law,  where  it  is  once  settled,  and 
has  taken  effect.  But  if  lands  be  given  to  a  man  and 
two  women,  and  the  heirs  of  their  bodies  begotten, 
they  have  a  joint  estate  for  life,  and  every  of  them  a 
several  inheritance ;  because  they  cannot  have  one 
issue  of  their  bodies.  Neither  shall  there  be,  by  any 
construction,  a  possibility  upon  a  possibility ;  viz. 
tliat  he  shall  marry  the  one  first,  and  then  the  other. 

The  same  law  is,  where  land  is  given  to  two  men  and 

I*  • 

one  woman,  and  to  the  heirs  of  theirbodies  begotten. 

Z3 
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§  26,  7,  ^.         3|.  Littleton  says,  if  lands  be  given  to  a  man  ^eosi 

his  wife,  and  to  tlie  heirs  of  the  body  of  the  man  ;  in 
this  case  the  husband  has  an  estate  in  general  taili 
and  the  wife  an  estate  for  life*  Also  if  lands  be  given 
to  the  husband  ^d  wifei,  and  to  the  hdis  of  die 
^  husband,  which  he  shall  beget  on  the  body  of  \m 
wife  ;  in  this  case,  the  husband  has  an  estate  in  speciftl 
tail,  and  the  wife  but  an  estate  for  life.  And  if  the 
gift  be  made  to  the  hVisblnd  and  wife,  and  to  the 
heirs  of  the  body  of  the  wife,  by  the  husband  be- 
gotten ;  there  the  wife  has  an  estate  in  special  taiii, 
and  the  hu£^nd  but  for  term  of  life.  But  V  lands 
be  ^ven  to  the  husband  and  wife,  lahd  to  the  hetrs 
which  the  husband  sh^l  beget  on  the  body  of  (he 
wife  ;  in  tiiis  case,  both  of  them  have  an  estate  tail ; 
because  the  word  htsirft  is  not  limited  te  the  mie, 
more  thah  to  the  othet. 

1  Inst.  26  a.       gg^  Lofd  Coke  has  observed  on  diis  ^aasi^e,  thai 

the  word  heirs  is  nomem  operativum  ;  to  wfaieh  of  thfe 
donees  it  is  litnited,  it  creates  an  estate  tail.  But  if 
it  incline,  no  more  to  the  one  than  to  the  other,  then 
both  do  tdce:  a1!id  therewith  accords  the  case  in 
3  EdW.  III.,  where  Robertus  de  S.  dedit  Jokcami  de 
Jlipariis  et  MaHldce  uxori  ejus,  et  hceredibus  fuos 
idem  Johdnnes  de  ccrpore  ipsius  MalUdcB  procredret, 
&c. ;  which  was  adjudged  to  be  an  estate  w  q>iciid 

Iln8t.2l9a.  tail  in  them  both;  because  the  estate  Was  equally 

tailed  to  tiie  heirs  of  the  baron,  as  to  the  heirs  of  the 
wife. 

Distinction         33,  In  conformity  to  the  above  caseis^  it  has  Iom 

l)6tW66n 

Heirs  of  the   heen  established,  that  whei^  a  limitation  is  made  to 
Body,  and      the  heirs  of  tiie  body  of  the  wife,  by  the  husband  to  be 

upon  or  on  "^  •' 

the  Body.      begotten^  the  wife  will  take  an  estate  tail.    But  if  the 

words  are  to  the  ^eirs  upon  or  on  the  body  of  thie 
wife,  by  the  husband  to  be  begotten,  both  husband 
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wife  take  an  estate  tail.     And  Mr.  f  earne  ob*  Rem.  46. 
serves,  that  however  light  or  frivolous  the  distinction  . 

in  these  cases  between  the  word  q/l  and  the  words  on 
or  by^  may  nx>w  appear,  yet  it  having  originally,  upoa 
prixic]{des  now  obsolete*  obtained  ground  in  judicial 
de^sions,  the  Courts  hold  themselves  bound  to 
observe  it. 

34.  Thus  where  a  limitation  was  to  the  husband  R^pp*  ^- 
and  wife  for  thdx  livi^s,  remainder  to  the  iirst  and  Vetv.  13K 
other  sons  of  the  body  of  the  wife,  remainder  to  the 
heirs  of  the  body  of  the  wife  by  the  husband  to  be 
begotten;  it  was  held  an  evtate  tail  in  the  wife. 
But  the  Court  said,  if  it  had  been  to  the  heirs  which 
the  husband  should  bc^t  im  the  body  of  the  wife,  it 
would  have  created  an  Estate  tail  in  both  \  for  which 
was  cited  19  Hen.  VI.  75  a.,  giving  the  same  reaso!) 
as  littleton  does;  because  the  word  heirs  was  in- 
diflferently  Imited  to  both. 

S5.  A  person,  in  consid^ratipn  of  marriage,  cove-  Duon  ▼. 
naitted  to  stand  seised  to  the  use  of  himself  and  his  JJf^Rep; 
wife  for  th^ir  natui'al  lives,  and  the  life  of  the  longer  431. 
liver  of  them ;  remainder  to  the  use  <^  the  heirs  im 
the  body  of  the  said  wife  by  the  said  husband  law- 
fully to  be  b^otten ;  and  for  default  of  such  issuei^ 
to  the  use  of  the  right  heirs  of  the  husband  for  ev^r. 
A  ifuestion  arose,  whether  this  limitation  raised  an 
estate  tail  solely  in  the  wife,  or  a  joiiat  estate  tail  in 
the  husband  and  wife.  Mr.  Justice  Ashurpt  said, 
the  question  depended  on  positive  determinations, 
rather  than  on  reasoning.  If  the  words  of  limitation 
had  been — "  the  heirs  oTthe  body  of  the  wife  by  the 
husband  to  be  begotten,"  the  case  would  be  otherwise, 
and  the  wife  would  take  an  estate  tail ;  but  as  the 
word  was  on  and  not  ^  all  the  daterminations  were  the 
ipther  way }  particularly  those  in  3  £dw.  III«  and  in 

Z4 
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'  Styles  ;  and  therefore  both  husband  sttid  wife  took  ail 
estate  tail.  If  the  Court  was  at  liberty  to  go  into 
the  intention  of  the  parties,  he  should  have,  been  in- 
dined  to  have  read  the  word  o/*instead  of  on,  because 
the  wife  ought  to  be  considered  as  a  purchaser,  but 
they  were  tied  down  by  express  authorities.  Judge- 
ment was  given  accordingly. 
Effe<5t  of  a  36.  An  estate  tail  may  be  created  fey  a  limitation 

theHeirs'of    *^  *^^  \ie\r^  of  the  body  of  A.,  provided  A.  be  dead 
the  Body  of    when  the  limitation  takes  eflect ;  and  will  vest  in  the 

person  answering  the  description  of  such  special  heir. 
And  in,  case  of  his  death  without  issue,  it  will  goto  the 
person  who  would  be  entitled  to  such  estate,  if  it  had 
originally  vested  in  the  ancestor  of  the  first  taker. 
Mandevill's         37-  This  doctrine  is  founded  on  the  authority  (£ 

1  Inst.  26  h.    ^^  following  case  in  17  Edw.  II. — John  de  MandeviU, 
220  a.  by  his  wife  Roberge,  had  issue  Robert  and  Maude. 

M.  de  Merwell  gave  certain  lands  to  Roberge,  and 
to  the  heirs  of  John  Mandevill  her  late  husband,  on 
her  begotten.  It  was  adjudged,  that  Robeige  had 
an  estate  but  for  life,  and  the  fee  tail  vested  in 
Robert,  (heirs  of  the  body  of  his  father  being  a  good 
name  of  purchase) ;  and  that  when  he  died  without 
Southcot  V.    issue,  Maude  the  daughter  was  tenant  in  tail,  as  heir 

2  Mod.'207.   ^^  ^^  body  of  her  father  ;  performam  doni. 

Cont.  Rem.         38,  Mr.  Fearne   observes,  that  in  the  case  of  a 

limitation  to  the  heirs  male  of  tlie  body  of  A.,  the 
devolution,  after  the  decease  and  failure  of  issue  male 
of  the  first  special  heir  of  A.  to  other  heirs,  equally 
falling  within  the  same  description,  has  been  styled  a 
descent  performam  doni.  But  this  sort  of  acquisition 
of,  or  succession  to,  an  estate  tail,  by  the  iieirs  male 
of  the  body  of  A.,  in  a  collateral  line  between  them- 
selves, is  not  strictly  a  descent ;  nor  does  it  operate 
as  a  purchase.     It  is  not  strictly  or  completely  ^ 
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descent,  because  the  estate  never  attach^  or  by 
possibility  could  attach,  in  the  ancestor,  or  be  derived 
from  or  through  him.  It  has  not  the  effect  of  a  pur- 
chase, because  the  estate  goes  in  the  same  course  of 
succession  as  it  would  have  done  under  a  descent, 
exclusive  of  persons  to  whom  it  would  have  gone,  if 
the  heirs  male  had  taken  absolutely  by  purchase. 

39.  In  a  subsequent  paragraph  Mr.  Feame  says —  Wcm,  112. 
*^  It  seems  in  truth  of  a  compound  or  intermediate 

^description,  betwixt  a  descent  and  purchase*  In 
point  of  acquisition,  it  has  the  quality  of  the  latter,  as 
not  being  derived  from  or  through  the  ancestor; 
but  in  regard  to  its  course  of  devolution,  it  is  refer- 
ribJe  to  tlie  former,  as  pursuing  the  very  same  channel 
of  transmissive  succession.  It  is  a  sort  of  entail  which, 
though  it  first  attaches  in  the  special  heir,  according 
to  the  nature  of  the  description,  yet  terminates  not 
in  him  and  his  representatives,  of  the  species  denoted, 
but  continues  its  progress  through  the  whole  race  of 
heirs  described,  in  the  same  course  as  if  it  had  been 
an  estate  vested  in  the  ancestor,  descendible  from  him. 
to  his  heirs  of  that  description. 

40.  The  usual  mode  of  limiting  estates  tail  in  set-  Usual  Mode 
tlements,  where  an  estate  for  life  is  given  to  the  Estates  llil. 
ancestor,  is,  to  the  use  of  the  first  son  of  the  body  of 

the  said  A.  B.  by  the  said  C.  D.  (his  intended  wife), 
and  of  the  heirs  male  of  the  body  of  such  son  lawfully 
issuing ;  and  for  defa^ult  of  such  issue,  to  the  use  of 
the  second,  third,  and  all  and  every  other  the  son 
and  sons-  of  the  body  of  the  said  A.  B.  by  the  said 
C.  D.  lawfully  begotten  j  severally,  successively,  and 
in  remainder,  one  after  anotlier,  as  they  and  every 
of  them  shall  be  in  priority  of  birth  ;  and  of  the  several 
and  respective  heirs  male  of  the  body  and  bodies  of 
all.  and  every  such  so0  aind  sons  lawfully  issuing  j  the 
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elder  of  such  sons,  and  the  heirs  male  of  his  hoiy 
issuing,  being  always  preferred,  and  to  take,  before 
the  younger  of  the  same  sons,  and  the  heirs  male 
of  his  and  their  bodies  issuing :  and  for  default  of 
such  issue,  &c. 
Owen  ▼.  41  •  In  a  modem  case,  there  was  a  limitation  in  a 

SmvtK 

2  HTBlack.    feoffinent  to  the  use  of  Nichdas  Smyth  for  life,  le- 
R«p.  594.      mainder  to  the  use  of  the  first  son  of  the  body  of 
Nicholas  Smyth  lawfully  issuing ;  dnd  for  default  of 
such  idsue,  to  the  use  and  behoof  e(  the   seoHid, 
third,  fourth,  and  all  and  every  other  -son  and  sods 
of  N.  Smyth  lawfully  issuing,  severely  and  succes* 
sively,  kc. ;  and  of  the  several  heirs  male  of  the  body 
and  bodi^  of  all  and  eveiy  sui^h  Bon  and  dons  respect* 
ivtely  issuing,  &c.    Upon  a  case  seat  from  the  Court 
of  Chancery  to  the  Court  of  Common  Pleas,  respect* 
ing  this  estate  which  the  eldest  son  of  N.  Smyth  took 
under  this  limitation.  Lord  Chief  JuMice  Eyre  said-*- 
*<  I  tiiink  this  is  one  of  the  cleareBt  cases  I  ever  saw: 
there  is  a  demonstratioti  ptiin  an  the  face  of  the  feo& 
ment,  that  it  was  the  intent  ^  the  pafties  that  an  estate 
tail  should  be  limited  to  the  eldest  son  of  N.  Smyth« 
The  ^gument  on  the  part  of  die  defbndant  has  occa^ 
sionally  shifted;   sometimes   admitting  Ae  intent, 
but  contending  that  the  wordi9  used  were  not  sufficient 
to  eflfectuate  that  intent^  which  I  thought  was  the 
true  way  of  considering ,  the  question ;  and  sooie^ 
thnes  denying  the  intent  it^lf.    But  no  man  can  read    i 
this  dieed  without  seeing  the  intent  I  have  mentioned ; 
thbugh  by  some  stmnge  blunder,  t^e  usual  woids  are 
omitted.     If,  indeed,  it  had  stopped  at  the  liaoitatioii 
to  the  first  son  of  Niehdas,  I  should  have  agreed  ^th 
th^  counsel  for  the  defendant ;  for  it  Certainly  doei 
not  iMlo\v,  Vttat  because  We  can  see  an  intent  on  the 
face  of  It  deed,^tbef^fbre  that  the  wolrdB  used  aif 
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sufficient  to  effectuate  that  intent.    But  the  intent 
here  d6es  not  rest  on  the  ftrst  expressions ;  but  the; 
other  part  of  the  deed  respecting  the  trusts  an<|  other 
limitations,  refer  to  an  estate  tail  in  the  first  son  of 
N.  Smyth;    The  intent  then  being  plaiti,  the  question 
is,  whether  vv^  can  find  sufficient  Words  P  I»  fbr  dne, 
adhere  to  the  rule  which  forbids  the  ritifting  estates  by 
implication  in  deeds,  and  think  that  we  ought  not  to 
grant  the  same  indulgence  to  inaccuracy,  in  the  con- 
struction of  deeds,  as  we  do  in  wills.     But  here  it  is 
not  necessary  to  resort  to  implicatidB)  or  to  inquke 
whether  the  same  latitude  is  to  b^  allowed  to  convey- 
ances to  uses,  as  to  wills ;  for  here  there  ar6  stHct 
technical  words;,  capAU^  of  b^t^  apf^ed  to  the 
limitation  of  the  first  sron  of  tiie  body  df  N.  Sfanyth^ 
so  ^  to  give  hinl  an  teiate  tait     The  iitnitikdoil  iA  to 
the  first  son,  and  for  default  M  iwdi  isdue,  the  whole 
Ime  of  sons  is  takeh  iA^  witikout  atiy  particular  Iteiit*- 
tion  to  th^m,  and  the  heirs  of  tfareir  bodies  nmhiMim  ; 
but  it  «s  to  the  several  heirs  male  of  the  body  and 
bodies  of  aU  alid  ev^ry  inch  skMi  and 'tons  re^ctiVely 
issuing.    Fortimately  it  is  not  said^  to  the  heirs  iMle 
of  the  body  and  bodies  of  rach  second,  third,  andothel* 
sons,  &c.    If  it  had  been  so,  it  could  iiot  perhaps 
havie  been  got  over.     But  ih^  limftatioh  is  to  the 
heirs  male  of  the  body  9nd  bodies  of  ei^efy  such  son. 
Now  the  case  of  Doe  v.  Martin  is  an  authority  to  ante. 
warrant  the  application  of  those  words  t6  t^e  limjta- 
lioA  of  the  firdt  son  of  N.  Smyth,  as  well  as  td  the 
others.     But  this  case  is  stronger  than  Doe  v.  Mattin ; 
ibr  it  does  not  even  require  the  assistance  i^  punc- 
taatibn.    Upon  the  whole,  therefek^  it  is  dear  ^at 
die  piamtiff  took  an  estate  tail  under  die  Iknitatioh 
in  this  deed  to  tiie  first  ton  t^  the  tody  of  N*  Sknyth.^' 
The  other  Ju^^  cobcnlrring  in  this  ot>inioD,  the 
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Court  certified  that  the  plaintiff,  who  was  the  eldesft 
soil  of  N.  Smyth,  took  an  estate  tail  in  the  lands  m 
question. 
What  Words       ^2.  With  respect  to  the  words  that  are  necessary 

create  an  ^  •    •  1  /» 

Estate  for      to  create  an  estate  for  life,  those  usually  inserted  for 
'^^^'  that  purpose  in  deeds,  are,  to  hold  to  the  said  A.  B. 

and  his  assigns  for  and  during  the  term  of  his  natural 

life.     But  it  has  been  already  stated,  that  if  lands 

ante,  c.  19.     are  conveyed  to  a  natural  person,  without  any  word* 

^     '  of  limitation  whatever,  he  will  take  an  estate  for  hi* 

own  life ;  unless  the  grantor  be  only  tenant  in  tail,  or 

tenant  for  his  own  life  ;  in  which  cases  the  grantee 

will  take  an  estate  for  the  life  of  the  grantor  only. 

Fitzherbert         43.  Under  a  limitation  to  the  fatlier  for  life,  re- 

4  V^794.  '  maindier  to  his  issue  male,,  and  for  want  of  such  issue 

to  the   father  in  fee ;  Lord  Bathurst  held  that  the 

issue  only  took  estates  for  life :  in  conformity  to  the 

opinion  of  Mr.  Fazakerley  and  Mr.  Wilbraham,   to 

whom  the  case  had  been  previously  referred. 

What  Words      44.  Estates  for  years  are  usually  created  ia  deeds 

Esute  for      by  the  words,  "  to  hold  to  the  said  A.  B.,  his  exe- 

Yeajrs,  or  at    cutors,  administrators,  and  assigns,  from  the  day  of 

the  date  hereof,  for  and  during  and  unto  the  full 
end  and  term  o£  twenty-one  years,  thence  next 
ensuing  and  fully  to  be  complete  and  ended :"  but 
any  other  words  showing  the  intention  of  the  parties 
will  be  equally  effective. 
Lit.  }  68.  45,  The  technical  words  for  creating  an  estate  at 

will  are,  to  hold  to  the  said  A.  B.  at  the  will  of  the 

lessor. 

What  Words      46.  With  respect  to. the  words  which  are  necessary 

Jobt^  *         *^  create  an  estate  in  joint  tenancy ;  it  has  been 

Tenancy.       already  stated,  that  where  lands  are  granted  to  two  or 

more  persons,  except  husband  and  wife,  to  hold  to 
them  arid  their  heirs,  or  for  the  terih  of  their  live% 
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w  for  the  term  of  another's  life;  without  any  re-  i  Inst.  180 6. 
strictive,  exclusive,  or  explanatory  words ;   all  the 
persons,  to  whom  the  lands  are  so  given,   take  as 
joint  tenants. 

47-  A  man   conveyed   his    house    and    farm   to  clerk?, 
trustees,  uppn  trust  that  his  sisters  might  inhabit  the  ?y  ^' 
house,  and  equally  divide  the  rents  and  profits  between  Wvd  v. 
them  ;   and  the  whole  to  the  survivor  of  them.   Re-  i  J^Trjivi 
solved,  that  this  was  a  joint  tenancy ;  for  although  422. 
the  words  equally  to  be  divided  sometimes  in  a  will 
make  a  tenancy  in  common,  yet  the  limitation  to  the 
survivor  will  oust  such  a    construction,  even  in  a 
mil. 

48.  In  the  case   of  Fitzherbert  v.  Heathcote,  a  ante, )  43. 
limitation  to  the  issue  male  was  held   to  create  a 

joint  tenancy  for  life. 

49.  Where  the  words  of  a  settlement  were,  "to 
permit  all  and  every  the  children  to  take  the  rents  to 
them  and  their  heirs  for  ever,"  they  took  as  joint 
tenants. 

50.  A  settlement  was   made  before  marriage,  in  Strattoor. 
trust  to  permit  the  husband  to  take  the  rents  for  99  ?^^»  « 

.  2  Bro.  Rep. 

years,  if  he  should  so  long  live,  and  after  his  decease,  233. 
to  permit  the  intended  wife  to  take  the  rents  for  her 
life,  for  her  jointure ;  and  after  the  decease  of  the 
survivor  of  them,  upon  trust  to  permit  and  suffer  all 
and  every  the  child  and  children  of  the  body  of  the 
husband,  by  the  wife,  to  take  the  rents  of  the  said 
premises,  to  them  and  their  heirs  for  ever,  in  such 
shares  and  proportions  as  the  husband  should  ap- 
point ;  and  for  want  thereof,  in  trust  to  permit  and 
isuffer  all  and  every  such  child  and  children  to  receive 
and  take  the  rents  and  profits  of  the  said  premises,  to 
tfeem  and  their  heirs  for  ever.  There  were  three 
children  of  the  marriage,  who  survived  their  father 
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and  mother,  (tnd  no  ^pppintment  was  made.  Tbe 
question  was,  whether  the  three  children  took  as 
joint  tenants,  or  tenants  in  common.  Lord  Thuilow 
declared  that  according  to  the  true  construction  of 
the  ^ettlem^t,  th^  estates  comprised  therein  were  to 
be  cpnat^ered  ay  settled  on  the  children  of  the  mar- 
riage in  joint  tenancy,  subject  to  t)ie  power  of 
appoiBim^nt,   which  was  never  executed. 

O9  an  app^  it  was  contended,  that  the  purpose  of 
tl»e  S!?ttlement  was  to  make  a  provision  for  all  the  chil- 
dren of  the  marriage,  a?>d  it  must  hay^  been  intended 
to  inside  ^s  l^^ne^dal  a  provision  as  possj)^]^.    Under 
the  first  clause  they  would  take  as  tenants  in  commoa. 
The  intention  of  t}ie  second  clause  was  to  regulate 
the  proportions,  not  to  turn  them  into  joint  tepaats. 
The  estate  was  first  given  in  shares  and  propop^tions ; 
ifiMi  ib^  ^ther  wfi^  to  regulate  their  shares ;  then  the 
aettl^oQ^nt  dipeoted  how  the  rents  and  profits  were  to 
\^  pai4»  if  tt^re  were  no  appointment.    Tlie  second 
clause  made  no  new  provision.   The  heirs  and  aas^s 
4>f  tl)(»  husband  wi^i^  not  to  tat:e  tD^  aljl  the  children  of 
the  ^an^e  were  dead  without  i^sije ;  it  was  there* 
fo^  mt^nde^  tl^t  the  children  of  a  ichild  who  should 
die  iff.  thf  lifetii^fb  of  t]^  husban4>  or  his  ^firife,  should 
hie  l^  in  to  talce :  and  in  or4er  to  etfectuate  this 
p^rJp^o^  ^e  children  niust  1;ak;e  as  tenant^  in  cook- 
mon.    One  word  in  th^  settlemenjt  implied  this  int^t 
very  strongly ;  it  was  the  word  every ^  which  implied 
in  a  degree  severalty ;  that  each  ^uld  take  somethiiig 
to  him  and  his  heirs  for  ever :  and  the   same  word 
being  repeated  in  the  secoi^d  clause^  where  it  was 
unnecessary  if  they  were  to  take  as  joint  tenants, 
showed  the  intention  to  be,  that  the  children  should 
take  in  severalty.    The  course  of  recent  determina- 
tions was  against  estates  in  joint  tenancy,  and  to  ; 
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fisivour  tenancies  in  common :  i^nd  the  CQuift  hM  taken    . 
h<dd  of  ai^y  w^v^s  it  coiild  for  that  purpose^  wherever 
it  w^  possible  to  discern  an  intention;!  that  the  estates 
should  be  in  comm(Hi9  and  not  in  joint  tenancy. 

On  the  p^her  side  it  was  said^  the  (A^^pction  taken 
from  the  wos^l  ef^^y  was  of  no  avail  i  that  word  was 
used  in  aU  ciaes  where  joii^t  tenancies  were  raised. 
^Supposing  the  wwd^  giving  a  power  of  appointmai^' 
had  even  beep  express,  as  tenants  in  common,  and  not 
Qs  joint  tenaate,  that  woald  not  have  affected  the  clause 
upon  which  4;he  question  turned  j  for  the  fom^ 
clause  nev^  operated,  the  father  haviqg  made  np 
a^piAtment.  It  ther^bre  came  to  the  subse^juent 
^timi9fi  i  "  and  Cor  woMt  thfo-epi^  to  py^init  all  ^q4 
<fvery  inch  akJid  %nd  (^uldren  to  t^e  t^ere^^  ^ 
to  them  and  their  b^iti^  A>r  ever :"  not  in  s^iares  an^ 
proportions;  $ipt  eq\M^ly  to  be  divided,  or  accom- 
.panied  by  any  wprds  tp  make  a  tenancy  in  common : 
without  $uch  mo^catipn  the  wprds  exviterminonfm 
.carried  a  joint  tenancy,  which  was  the  old  estatp 
known  to  the  law.  It  was  contended  that  the  io- 
.tentiw  opidd  npt  be  to  mal^fi  them  joint  tenant^ 
^lecause  a  ebild  finght  have  died,  leaving  a  child^  and 
Ihe  estate  ^Bsi^a^  have  s^vii^d  among  the  other 
^diiildrea :  but  it  migfaj;  equally  be  contended,  that  \f 
a  chfld  diefl  i^efpre  he  could  sever  the  jointure,  it 
5ras  inteqd^  he  should  not  take  his  share  from  his 
brotheis  ^d  sj^ters. 

Xiord  TJivwlpw  siid,  that  whether  the  settlement 
was  to  be  considered  as  the  conveyance  of  a  legal 
estate,  or  a  deed  to  uses,  would  make  no  difference ; 
and  that  it  was  a  joint  tenancy. 

51,  Where  it  was  coveiianted  in  marriage  articles 
to  lay  out  a  sum  of  money  in  the  purchase  of  lands, 
to  be  settled  on  the  husbsmd  and  wife  for  their  lives, 
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with  remainder  to  the  heirs  of  both  their  bodies ;  and 

also,  that  certain  leaseholds  should  be  in  trust  for  the 

children  of  the  husband :  the  children  were   held  to 

take  the  leaseholds  as  joint  tenants. 

Suples  V.  52.  Sir  Robert  Staples,  being  seised  in  fee  of  cer- 

4  Bro.  Pari.   ^^°  lands,  and  possessed  of  others  under  leases  from 

Ca.  580.        a  bishop,  for  terms  of  years,  renewable  on  payment 

of  fines,  by  articles,  covenanted  in  consideration  of 
marriage,  that  he,  his  heirs,  executors,  or  administra- 
tors, would  lay  out  2,000/.  in  the  purchase  of  lands 
of  inheritance,  to  be  settled  to  the  use  of  Sir  Robert 
for  life,  with  remainder  to  his  intended  wife  for  life ; 
remainder  to  the  use  of  their  heirs  of  both  their 
bodies.     And  it  was  also  thereby  covenanted,  that 
the  leases  for  years,  whereof  Sir  Robert  was  then 
possessed,  should  be  in  trust  for  the  said  Sir  Robert 
for  life,  and  after  his  decease,  to  the  u^e  of  and  in 
trust  for  the  children  of  the  said  Sir  Robert  by  his 
intended  wife.      Sir   Robert  Staples  died,    leaving 
three  sons  ;  and  a  question  arose,  whether  they  took 
the  leasehold  estates  as  joint  tenants,  or  tenants  in 
common.     The  Court  of  Exchequer  of  Ireland  de- 
creed,  that  they  took  as  tenants  in  common.     From 
this  decree  there  was  an  appeal  to  the  House  of  Lords; 
the  appellants  insisting  that  all  the  children  of  Sir 
R.  Staples  were  clearly  joint  tenants  of  the  leasehold 
estate.  They  had  the  same  interest,  accruing  to  them 
all  by  virtue  of  the  same  deed,  and  which  vested  in 
them  all  at  one  and  the  same  time,  upon  the  death 
of  Sir  R.  Staples.  There  was  nothing  hard,  severe,  or 
unreasonable  in  the  law  of  joint  tenancy,  there  being 
al>^rays  an  equal  chance  of  survivorship,  in  all  the 
joint  tenants.     And  wherever  that  equality  did  not 
subsist,  as  between  a  corporation  and  a  private  per- 
son, there  could  be  no  joint  tenancy.     If  any  of  the 
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joint  tenants  had  a  bad  opiinion  of  their  cmn  ihmi^ 
tbey  might  sever  the  joint  tenancy,  and  destroy  the 
r^t  of  sdrviyotship,  byadeedy  granl^hiig their  respec- 
tive diares  in  trast  for  themselves  ^  or  migltt  enter  into 
covenants  not  to  take  advimtage  df  each  other  by  sur* 
vivorship.  But  if  the  joint  tenancy  was  not  severed, 
it  was  an  evidence  of  intention  in  the  party^  to  submit 
to  the  chance  of  survivorship ;  or  of  that  supineness 
and  n^ect,  to  which  the  law  affi>rds  no  assistanoe. 

On  behalf  of  the  respondent  it  was  arguedt  that 
marriage  articles  were  considered  by  the  courts  of 
equity  as  minutes  of  the  intent  of  the  several  par- 
ties»  to  be  afterwards  carried  into  execution  by  a 
formal  settlement;    the  intent,    however,  was  the 
leading  and  capital  rule :  that  in  the  present  case 
tlfere  could  not  be  the  least  doiibt  of  the  intent 
of  the  several  parties  to  the  articles.    Hie  portions 
thereby  created  for  the  children,  were  clearly  meant 
as  separate  aad  distinct  interests  in  each  child,  for 
the  maintenance  of  each,  and  of  the  children  he  or  . 
die  might  have.    But  this  very  natural  and  rational 
intent  was  totally  overturned  by  the  notion  of  a  joint 
tenancy,  which  let  in  a  mischief  never  dreamt  of  by 
the  parties ;  for  if  the  younger  children  had  died  in 
the  father's  lifetime,  leaving  ever  so  many  children, 
the  eldest  son,  being  heir  of  the  father,  and  taking  a 
cmisiderable  real  estate  as  such,  would,  by  the  mere 
chance  of  survivorship,  have  carried  off  the  whole 
of  the  father's  real  and  personal  estate  j  and  the 
families  of  the  younger  brothers  would  have  been 
1^  to  beggary.    That  joint  tenancy,  originally  appli* 
cable  to  land  rights  only,  and  derived  from  feudal 
pimdples^  calculated  for  the  support  of  m^taiy 
teoureo,  lon|^  since  abolished,  was  now  constantly ' 
^oimtenaac^d  in  courts  of  law  :and  equity.    Every 
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jmrmt,  fe  piwidUag  fiw  Ml  childreii,  ^rbether  by  vffl 
byflztides,  or  iKy  B^ttfeinent,  wa»  natiwafly  aiRpawd 
t*  tove  in'  view,  not  only  h».  o*n  iaamediate  difl. 
Iben,  bottfkar  posterity  also  J  and  th»t  the  piiovui»B 
be  was  Miaking  for  his  chilAwn,  was  *ich  aa  aught 
enaUeliifim  to  miBrty,  and  provide  for  a  wife  and 
thdr  ksue.  And  if  this  heki  in  wills,  where  wen 
daldien  were  considered  as  volunteers;  afirtkri 
must  it  do  so  in  marriage  settfements,  under  whi<* 
they  were  considered  as  pnrchawers  for  the  most 
valoaUe  of  all  oonaderations. 

The  decree  was  reversed,  upon  the  principle  dut 
^e«hildren  to<^  as  joint  tenants. 
What  Wonb  52-  Litdeton  says,  if  lands  be  given  to  two,  to 
-f**^^  ^  .  have  and  to  hold  them,  sciHeet  the  one  moiety,  to  the 
S3L!*  OM  and  to  hfe  heim ;  and  the  other  moiely  to  Ite 
Lit.  ♦298.     ^^  guj  ^jQ  hig  1^^ .  they  are  tenants  in  (xmanoa. 

Lord  CkM  in  Ins  comment  on  this  passage,  says,  the 

reason  is,  beeausethey  have  s^raral  &e^okb^  and 

an  occupitftion f>ro  Mkntoi  and  that  the  habendum 

M,te,c.  20.     severs  Ae  premises,  that  prima  ,fiuie  seemed  to  he 

i  8«.  jmnt:   for    an  eq>re9s  estate  contrds  an  impfied 

olte. 
Anon.2Vent.      5».  A  person  covenanted  tostwttd  swsed  to  the  Bse 
365.  (^  A.  for  lifi^  aiad  after  to  two,  efaa%  to  be  divided, 

and  to  thek  Jidrs  imd  asc%as  fx  evctr.    IaxA  K. 

Noi^  declared,  that  date  inheritance  was  in  c<HDinoB. 

He  eaid,  it  had  been  hdd,  that  ¥diei«  the  words  was 

to  twot  eqpaUj  divided,  that  shoidd  be  in  < 

o&erwiae  if  the  liufi^were,  «fn%  to  be 

hvA  ^noe  tikkea  inbe^  one. 
HameU  54.  A  man  aM^ed  a  term  totaistees,  in  tntttto 

;!:"''!^ni..   nenBit  himself  to  lecdve  ^  ptofito  thereof  ^oriiig 
164.  hisl^B,  andefter  his  death,  »  tAist  to  penut  w 

two  dau^teis  B.  andC,  thai  exocutorB  and  admt' 

«o 


iHstmtorS),  ta  roceiifi^  the  profit 
tfae  term^  equally  to  be  di^ded  betiMreen  tiieoi; ;  4key 
pttying  80  mvffAk  within  two  years  to  his  twQ  older 
4liu^hteiq.  The  M^st^J?  of  the  Jlolk  (Sir  J^  Trevor) 
heldy  thi^  this^  h^uog  a  trust  of  a  personal  thing,  th^ 
w^fe  tffliwts  in  common ;  and  that  the  &ther*s  iit- 
tention  i^petn^  so  in  tibe  considerationr  which  waa 
to  make  ^^veinil  and  distinct  pro^sipns  for  his  two 
daughters  y  tmd  the  paying  of  th^  smna  2^<Hi[iteii  to 
tbeh*  two  Si3tq?q^  made  them  purchas^^. 

55.  A  copyholder  in  fee  had  issue  four  s<Mtoi  and  Fbher  t. 
two  daag^terSy  and  sucrende? ed  his  copjHbold  to  the  |  y%rm%. 
uae  of  his  wife  for  life;  and  after  her  deaths  to  the  ^^* 
use  or  his  three  younger  sons  and  two  daughters^  i  Ab*  £q. 
€iqa«IIy  to  he  divided,  and  their  reapective  heiis  and  ^^'- 
9Mgn8  for  ever.    The  question  was«  whether  these 
words  made  a  tenancy  in  common,  or  whether  the 
soii$  and  daughter^  to^  as  joint  tenants.  The  Judges 
ddivered  their  Oj^niom  seriatim.    Goulds  Jusfc-^The 
($0Rs  and  daughters  take  as  tenaixta  in  commoQ,  and 
not  a$  joint  tenants.    In  the  construction  dt  deeds 
ithia  rule  is  to  he  observed,  ym  to  make  all  parts  of 
tfa«m  take  efl^ectt  according  to  the  intent  of  the  par- 
tfe^  eoas  it  boiM^  eontca^tol^e  rui^  of  law ;  and 
it  will  not  be  iiKionsiatent  with  any  rule  of  law,  to 
e9t)9tnie  this^a  tenancy  in  common ;  1^  words  iipmi 
whi(^  we  tec  to  judge,  being  not  words  of  limitation, 
or  citation  of;  an  estato^  but  of  qnalificati<Mi  astd^cor- 
iQeti«n*    There  aw  no  preciae  words  zequisite  to 
BMke  a  tenancy  in  eammon }  the  words  equally  -to 
be  divide^  go  ^  tibe  qmdity  dF  the  estate,  and  not 
t«  Ifce  limitation  of  it    lie  intentibn  oS  the  aur- 
lfiD^e»iir  was  j4  make  provision^fiw  fads  younger  chfl- 
^Ma  aad.  their  heira;  vhfch  -^tOk  not  take  eflfect,  if 
iHb©aio»rt*eatate>    Siurenders  of  ropyhdld  land  to 
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VideTiuJf.  ti868  shall  have  the  same  favourable  constnicCion  as 

Mrilb,  and  are  not  to  be  tied  up  to  the  strict  rules  of 
common  law/  but  expounded  according  to  the  in* 
tendon  of  the  party.  The  words  equally  divided^  or 
equally  to  be  divided*  make  a  tenancy  in  common  id 
a  will*  beyond  dispute ;  and  we  are  here  in  the  ease 
of  an.  use*  which  bears  the  like  construction  with  a 
will.  Turton*  Just*  of  the  same  opinion*  and  argued 
much  to  the  same  eflfect  Holt*  Ch.  Just,  contra.  Copjr- 
hold  lands  do  not  di^r  in  construction  of  law  fixmi 
freehold  lands ;  and  surrenders  of  copyholds  must  be 
governed  by  the  same  rules  as  conveyances  at  com- 
mon law.  By  this  surrend^  the  sons  and  daughten 
are  joint  tenants*  and  not  tenants  in  common ;  for 
the  words  equally  to  be  divided*  signify  no  mon 
than  the  law  would  have  implied  without  them ;  and 
therefore  they  can  have  no  operation.  1  Inst  186  a 
'  One  joint  tenant  can  only  forfeit  or  dispose  of  his 
own  part ;  and  if  both  join  in  a^feofimeiit*  and  one 
/  die*  it  must  be  pleaded  as  the  feoffinent  of  both*  and 
not  of  the  survivor  only.  The  true  diflference  be- 
tween joint  tenants  and  tenants  in  common,  is  put  ii 
Littleton*  $  292.  Joint  tenants  hold  by  one  joint 
title*  but  tenants  in  common  by  several  titles.  Is 
our  case  the  title  is  joint*  and  all  claim  under  the 
same  conveyance.  The  word  equalfy  doth  not  alter 
the  manner  of  taking  the  profits*  there  being  no  dif- 
ference in  that  respect  between  joint  tenants  and 
tenants  in  common.  There  is  a  difibrence  between  wills 
sind  conveyances  at  law*  and  words  in  the  one  shall 
have  a  different  ponstroction  from  what  they  would 
have  in  the  other.  It  wad  after  some  time  and  de- 
bate that  these  words  (equaDy  to  be  divided)  ob* 
tained  to  make  a  tenancy  m  common ;  and  the  doubt 
proceeded  from  hence*  (sdL)  because  they  ^  did  nott 
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make  an  estate  a  tenancy  in  common  at  law;  for  if 
they  had,  liiere  could  then  have  been  no  doubt  upon 
a  will.  It  h«0  been  hitherto  the  constant  opinion,  both 
at  the  bar  and  at  the  b^ich,  that  those  words  wiDnot 
make  a  tenancy  in  common  in  a  deed*  Judgement 
was  given  that  it  was  a  tenancy  in  common. 

S6.  Greoige  JSverinden  by  deed-poll^  in  eonsidera-  Biffden  r* 
tion  of  natural  love  and  aflfection  to  his  wife  and  MSa!^ReiK 
children^  did  give,  grant,  and  confirm,  to  his  two  2  Vca.  252. 
dau^ters,  all  the  rents  and  profit^  of  two  tenements, 
during  the  life  of  his  wife>  equally  to  be  divided 
between  them,  paying  the  sum  of5L  per  annum  to 
his  wife ;  and  after  the  decease  of  his  wife,  his  twa 
daughters,  to  share,  hold,  and  enjoy  the  said  lands, 
to  the^i  and  their  heirs  for  ever,  equally  to  be  divided 
between  them.    One  of  the  dau^ters  died  leaving- 
children.  The  question  was,  whether  the  two  daugh- 
teri3  took  as  joint  tenants,  or  tenants  in  commoiu 

Lord  Hardwicke.— I  have  considered  thfii,caserifli 
well  as  I  could ;  but  after  I  have  delivered  my  opinio^ 
if  the  ptiTties  are  not  satisfied,  I  will  put  it  into  some 
other  method  of  argument,  considering  the  Bttmie  md 
nicety  of  the  question,  and  the  variety  of  dSdmBs  in 
the  bo<^.  .It  is  settled,  that  the  words  equally  to 
be  divided  do  in  a  will  make  a  tenancy  in  common : 
nay»  without  the.  word  divided,  if  it  be  only  said 
equcUbf,  or  share  and  share  alike.  But  it  was  objected, 
tjbat  in  a  deed  it  must  be  taken  otherwise :  now  I 
know  of  no  solemn  determination  that  these  words 
will  not  make  a  tenancy  in  common,  even  in  a,  deed. » 
The  principal  case  in  which  the  learning  upon  this, 
question  has  been  drawn  together,  is  Fisher  v.  Wigg«  ante,  i  55. 
It  was  said  indeed  to  be  of  doubtfiil  authority.  Lord 
Chief  JiiiMic^  Holt,  differing  from  the  other  two 
Judges,  md  the  judgement  said  to  be  reversed.    But  ^ 
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there  never  was  anj  leversal,  or  el^eii  n  writ  cf  ttilM 
bi:ought ;  and  therefore  it  ii  aa  authority  tt  to  n 
surrender  of  copyhold  lamhk    In  that  case  there  li 
another  anonymous  one  cited,  H  Vent.  S65.  upA 
a  oo¥enant  to  stand  seised,  whUb  is  directly  in  poolt 
to  the  present,  though  I  can  £dA  no  trace  of  it  iti 
the  Register's  book.    In  Lord  Raynumd's  report 
towards  tiie  end,  tliere  is  a  case  cited  of  Hamerton  ?• 
Clayton,  whereof  the  xoU  cannot  be  found ;  aa^  in 
anodier,  o£  Sadth  v.  Johnson,  which  is  said  to  have 
arisen  upon  a  feoffinent ;  which  last  Lord  H<^  when 
observing   upon  llie  antfawities  urged  by  the  two 
Judges,  avoidsdie  determinatioii  in,  by  saying  it  never 
came  to  a  final  judgement,  upon  account  4of  the  deadi 
of  ione  ^f  the  parties^    But  tliese  authorities  seem  es*' 
piiess  to  support  the  opmion  of  the  Couit  in  iisher  v« 
Wq^ :  .and  upon  the  best  consideration  I  oan'f^ve  tht 
questibo,  I  am  intelmed  to  think  that,  be  it  in  a  w3l 
or  deed,  these  wonls  will  make  a  tenancy  in  ccMiaMB; 
and  to  say  otherwise  would  almost  in  every  instanos 
oontaadiot  the  intent  of  the  pSrties.    I  have  tfcd 
greatest  reverence  &r  the  opmion  of  Lord  Hdlt ;  bat 
upon  weighing  the  aigumeots,  I  own  those  of  th6 
two  Judges  appear  to  cne  to  have  more  of  natuisl 
reason,  and  his  more  of  arti&ial  and  refined  leaming* 
Mr.  Justice  Gould's  aigument  is  an  extiaordinaiy 
good  )me,  and  not  answered  to  my  satisfacticm.   U 
is  true,  that  case  was  upon  a  surrender,  and  tiSM 
who  argued  to  constnie  the  words  into  a  tenancy  i& 
common,  compare  a  surrender  to  a  will.    Lord  Qiitf 
Justioe  Hdt  insisting  on  the  one  hand,  that  it  wa 
to  be  construed  as  a  deed,  and  rightfy  adds,  ihsts 
smrender  to  uses  is  not  like  a  deed  to  uses  or  tnisb; 
for  the  Borrenderor  continues  seised  till  -itlie  adaiit- 
tanee  oftbemnrenderee,  wbpo  is  tiot  i»Aa  4^ «^  Mr  is 


tiw  mettik  tim^  tat.wfam  acUnitt«l»  is  io  by  gsani  of 
the  lord,  and  the  statute  of  uaes  does  Qot  exteqd  t9 
0€)ipyh6Li^  Bi|t»  if  the  leMOBuig  of  the  other 
Judges  be  right»  upon  a  surcender^  it  is  mu^ 
arkrenger  aad  lessUable  todottbt  than  upon  a  covemxit 
to  stand  sdaed,  which  is  the  manner  the  CNwreyance 
in  ^piestion  must  opes^o.  No  Uveiy  was  cyer  nad^ 
upon  this  deed }  it  was  to  take  effect  after  the  death 
of  the  grantor,  which,  in  a  conveyance  at  coounon 
law,  would  be  making  an  estate  of  freehold  to  coia^ 
naonce  m^Siftiro.  It  is  made  in  oonsideeaticm  of  love 
a&d  affection  to  his  wife  aBd<^dldren#  andao  eanmik 
be  good  but  as  a  covwant  to  stand  seiaedi  It  waa 
indeed  said,  that  this,  though  a  deed  to  uae^  must 
be  construed  as  a  conv^ance  at  common  law,  saca 
otherwise  tibe  rules  of  construction  wiH  be  con* 
finmded :  now,  it  is  true  in  genoni^  that  the  coni> 
straction  of  the  words  ought  to  be  ao ;  but  that  hblda 
rather  as  to  the  limitation  of  the  estati^  than  to  the 
modificadon  of  the  tenuoe,  or  manner  of  holding ;  aa 
whethar  the  estate  given  be  a  joint  tenancy  or  a 
tenancy  in  common,  in  whidb  case  a  greater  latitude 
may  be  allowed^  the  law  havmg  no  technieal  words 
to  this  pmrpose,  aa  it  has  to  the  creatmg  a  &e  simple 
er  fee  taiL  1  Inst.  190  b.  <<  If  a  verdict  finds  that  a 
man  has,  duMfortu  mameru  in  ires  parte$  dfcwso^ 
ttris  shall  not  be  intendad  a  tenancy  in  coaunon. 
9nt  if  it  be  ja  A«f  partes  dwidendas,  then  it  somm 
thatihey  are  tenants  in  common  by  tibe  intendmeBt 
rfthe  verdicf  And  if  these  words  wiU  amouat  to 
a  tenancy  in  comnumin  a  verdict,  why  shall  not  they 
do  the  ^ame  in  adeed  to  uses ;  since  the  only  latitoda 
of  eenstmotion  allowed  to  a  verdiet,  beyond  an  aver* 
mCTt  M  a  ^ourt,  orpleainbar^  is  matter  af  lissrrip 
tion?  Thua  tltt  case  stands  vfn  comparing  it  with 
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tint  vf  JPUber  v.  Wigg,  and  the  JStkiiog  o^mus  of 
the  katned  Judges  who  debated  it 

But  thei^  are  other  reasons  and  cmmmatanoei 
which  strengthen  the  oonstruction  of  this  deed,  in  s 
court  of  equity.  Here  is  a  father  making  a  jmrnsiM 
£n  hi^  children ;  and  if  the  estate  given  be  construed 
a  jent^eoanc^  the  share  of  the  sister  so  dying  goM 
toiiie  survivor,  in  prejudice  of  her  own  children. 

This  Court  has  taken  the  liberty  of  making  a 
tenancy  in  common,  in  many  cases,  even  without 
the  words  equally  to  be  divided  :  as  when  mortgage 
money  has  been  lent  by  two  persons  in  eq/joi  mofefieB, 
and  the  security  taken  to  them  and  their  heirs ;  the 
Court  has  held  no  joint  tenancy  to  be  intended  by 
that  conveyance.  Indeed  in  purchases  where  the 
money  has  been  advanced  in  like  proportions,  it  bss 
been  said  to  be  otherwise ;  but  when  one  advances 
""  more  thaa  the  odier,  the  Court  has  always  held  it  s 

tenaacy  in  comaion,  upon  the  ground  of  inteodoo} 
ever  inclining  much  against  joint  tenancy  and  sar* 
viwxBhip.  The  fajther  has  put  his  own  conabrutrtjaa 
on  this  deed.  I  am  therefore  of  opinion  for  the  phun- 
tifl;  upon  the  autfao^ty  of  Fidier  v.  li^igg ;  streiq[tii- 
ehed  by  the  special  circumstances  of  this  case.  Bat 
as.  the  books  are  a  good*  deal  unsettled,  upon  the 
general  peimt,  if  the  defendant  is  not  satisfied,  I  inil 
send  it  to  be  argued  before  the  Lord  Chief  Bsnsi 
and  Mr.  Justice  Burnet,  at  their  ohambers,  whoin^ 
certify  their  (pinions  to  me :  for  the  estate  beisg  of 
small  value,  the  expenceof  making' a  case  for  the 
Court,  of  King's  Bench  would  be  too  heavy  on  tbe 
parties^.     . 

.  N»  Bi^Mr.  J^mey  Gbsneral,  the  deftndiat*s 
cwwdL  ;tdfK:laiing;hi9Me}f  satiisfiedwjth  the  opiiMn 
of  the  Cowt,  the  decree  was  accordingly. 
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sy.  John  Curly  by  indentures  of  lease  and  release,  o«)4litf  e 
conveyed  the  lands  vol  question  to  trustees,  to  the  {^^^^ 
use  of  himself  and  his  wife  for  their  lives,  remainder  34  h 
to  the  use  of  all  and  every  the  diildren  of  John  Curl, 
and  their  heirs,  equally  to  be  divided  amongst  them. 
The  question  was,  whether  thioy  took  as  joint  ti^nants 
or  tenants  in  common.   Lord  Ch.  Just.  Lee  delivered 
the  unanimous  opinion  of  the  whole  Court,  that:tbis 
beii^  a  deed  of  uses,  must  be  construed  according  to 
the  intait  of  the  parties,  which  most  plainly  was, 
that  the  children  should  take  in  common.     And  they 
relied  u|>on  the  case  Fisher  v.  Wi^,  where  the  same  •nte,  %  55. 
point  was  determined  in  the  case  of  a  copyhold, 
which  the  Chief  Justice  said   was  never  reversed, 
notwithstanding  what  is  said  in  1  Ab.  £q.  291*    The 
Court  also  cited  the  case  of  Rigden.  v.  Vallier ;  and 
gave  judgement  that  the  words  equally  to.  be  divided, 
in  a  deed  of  uses,  created  a  tenancy  in  common. 

58.  In  a  modem  case  Lord  .Mansfield  said,  the  Cowp.R. 

CCA 

opinion  of  the  two  Judges  in  Fisher  v.  Wigg,  who  dif-  * 
fered  from  Lqrd  Holt,  ajqpeared  to  be  the  better  one ; 
more  liberal  and  better  founded  in  law.  And  Mr. 
J.  AjMx>n  observed,  that  the  words  equally  to  be  di- 
vided, had  been  determined  to  create  a  tenancy  in 
coimnon  in  a  deed. 

59.  It  has  been  stated,  that  in  several  cases  where  lit.  18.  c.  i. 
two  or  more  persons  make  a  joint  purchase,  they  '  ^  »  '  ' 
shall  be  considered  in  equity  as  tenants  in  common.; 

though  the  words  equally  to  be  divided  be  not  inserted 
in  the  conveyance. 

60:  The  usual  manner  of  creating  a  tenancy  in 
coounon,  is  to  limit  the  estate  to  two  or  more  persons, 
equally  to  be  divided  among  them ;  they  to  take  as 
tenants  in  common,  and  not  as  joint  tenants. 
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What  Words      6l.  When  lands  are  given  in  undifvided  diai^to 
nomiiidrn    ^^o  Of  more  persons,  for  particular  ertates,  so  as  dm 

upon  the  determinatioii  of  the  particular  estates  ii 
anj  of  those  shares,  they  remain  over  to  liie  ednr 
grantees,  and  the  reniainder.*man  or  revettumer  m 
not  let  in  till  the  determination  of  all  the  particriiP 
estates ;  there  the  grantees  take  their  original  sham 
as  tenants  in  common ;  and  the  remainders  iitniled 
among  them,  on  the  failujre  of  the  particular  estfttei^ 
are  called  cross  remainders.  But  no  technical  wank 
are  necessary  to  create  such  remainders ;  for  any  es* 
pressions  which  sufficiently  indicate  the  intention  ef 
the  parties  will  have  that  effect 
iSaund.185.      gg.  It  is  however  a  fundamental  rule  of  law,  tint 

n  6 

cross  remainders  cannot  be  implied  in  a  deed«    Aad 

Mr.  Serjeant  Williams  observes,  that  the  reason  of  ddi 

Nerell  v.       rule  is  to  be  founded  in  1  Roll  Ab.  897*  R.  pL  ft, 

Nevell.         where  it  is  said,  that  if  a  man  makes  a  feoffinent  ii 

fee,  to  the  use  of  J.  S.  and  J.  D.,  and  the  heirs  nude 
of  their  bodies ;  and  for  default  of  such  ianie  of  eiAa 
of  them,  to  the  use  of  the  survivor  of  them,  tuming 
issue  male,  and  to  the  issue  male  of  such  issue  mik ; 
and  for  default  of  issue  male  of  theif  bodies,  the  i^ 
mainder  to  another :  by  this  gifl  J.  S.  and  J.  D.  have 
,  several  inheritances :  and  no  cross  remainder  n  taS  iB 
rdsed  by  the  wordsafter,  for  wantofthe  word  heirs; 
for  though  it  be  by  way  of  use,  yet  an  estate  tefl 
cannot  be  raised  without  the  word  heirs. 
Cole  V.  6S.  In  qectment  upon  a  long  special  veirdict,  Ae 

1  vi^224.  following  point  was  resolved  by  the  Court,  and  di^ 
dared  by  Lord  Hale  as  the  opinion  of  himself,  and 
the  rest  of  the  Judges :«— That  where  one  ooveaaatito 
«tand  seised  to  the  use  ef  A.  and  B.  and  the  heirs  of 
their  bediesy  of  part  of  liis  land,  and  if  they  Ht 
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without  issue  of  tbek  bodies,  then  to  remain,  &c. ; 
and  of  another  fmrt  of  his  bnd,  to  the  use  (rf'C.,  D., 
afld  £•»  and  the  hdrs  of  their  bodies,  and  if  they  die 
wiA^itt  issue  of  their  bodies,  then  to  remain,  &c. 
That  here,  there  are  no  cross  remainders  created  by 
in^lioBtion ;  for  there  never  shall  be  such  remain- 
der iqKm  the  construction  of  a  deed,  though  some- 
times there  afe  in  the  case  <tf  a  wilL 

64.  A»  upon  the  marriage  of  his  son  B.,  who  had  Doe  v. 
t#o  children  then  living,   conveyed  lands  by  deed  5TermIUp. 
to  trustees,  to  the  use  of  himself  for  lifo,  remaind^  ^13« 


to  B*  fbr  life,  remainder  to  trustees  to  preserve  con- 
tngent  remainders,  remainder  to  the  use  of  such 
difld  or  chfldien  of  B.,  and  in  such  shares,  &c.  as  B. 
should  appoint;  and  in  default  of  appointment;  to 
liie  use  <tf  all  and  every  the  children  of  B.,  and  the 
heirs  of  their  several  and  respective  bodies,  as  tenants 
in  common ;  but  if  only  one  child,  to  the  use  of 
such  only  child,  and  the  heirs  of  his  or  her  body ; 
and  in  defiwdt  of  all  such  issue,  to  the  ri^ht  heirs  of 
A*  for  ever.  B.  had  other  chfldren,  and  (tied  without 
havnig  made  an  appointment  It  was  held,  that  B.*s 
children  took  vested  interests  as  tenants  in  tafl,  not- 
withstanding the  power  of  appolntmeitt ;  and  that 
there  were  no  cross  remainders  between  them,  but 
on  the  death  of  each  t^d  witibout  issue,  his  diaie 
feU  into  tile  reversion. 

€$•  By  a.  settlement  made  previous  to  marriage.  Doe  v. 
Hmds  were  limited  to  the  use  of  all  and  every  the  J^^jJ^. 
daughter  and  daughters  of  the  marriage,  share  and  416. 
liune  al£ke,  equally  to  be  divided  between  them,  and 
(^the  heirs  of*  the  body  and  bodies  of  all  and  eveiy 
such  daii^;fater  and  daoghters  lawftdiy  issuing;  and 
for  default  of  such  isime,  to  the  use  of  the  r^t  heirs 
of  the  husband.    A  question  arose  upon  this  settle- 
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ment,  whether  there  were  cross  remainders  betwaoi 
the  daughters  and  their  issue. 

Lord  Kenyon  said»  this  was  the  case  of  a  deed,  v^\ 
which  by  the  practice  of  centuries  no  such  ]mplk%: 
tion  could  be  raised.  And  it  would  be  of  moil, 
dangerous  consequence  to  have  this  point  dispute^ 
upon  which  so  many  titles  must  depend.  It  ini 
probably  intended,  that  no  part  of  the  settled  esbdi 
should  go  over,  as  long  as  there  was  any  issue  d 
the  marriage  remaining  \  but  the  parties  had  not  saU 
so*  There  were  certain  words  used  to  express  siK^ 
an  intention  in  deeds,  which  were  well  known }  thoM 
had  not  been  adopted  in  the  present  case,  but  th| 
framers  of  the  settlement  had  left  that  int^ntiim  tQ 
be  implied  from  other  words,  which  could;  not  be 
done.  .  He  would  not  go  through  all  th^  oases,  be* 
cause  they  were  collected  with  great  ability  by  Mr. 
Serjeant  Williams,  in  a  note,  ii^  his  edition  of  Saoi- 
VoL  L 185  cb  ders  Reports,  to  which  he  iieferred.  They  established 
^  ^'  the  proposition  he  had  before  laid  down,  in  respect 

to  the  construction  of  deeds,  which  never  had  or 
could  be  sufl^ed  to  be  doubted,  without  affecting  sd 
infinite  proportion  of  the  property  of  the  kingdom, 
and  removing  land-marks. 

Mr.  Justice  Lawrence  observed,  that  in  order  to 
raise  cross  remainders  in  a  deed  between  the  issue  of 
the  first  takers,  there  must  be  a  limitation  to  the 
heirs  of  the  body,  which  was  not  necessary  in  a  will. 
And  Mr.  Justice  Le  Blanc  remarked,  that  it  was 
not  sufficient  in  a  deed,  that  one  may  collect  such 
an  intention  of  the  parties  firom  the  words  j  but  croei 
remainders  must  be  expressly  limited,  by  proper 
words  of  conveyance.  It  was  resolved,  that  no  croa 
remainders  were  created  in  this  case. 
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66.  The  limitatioiis  in  a  deed  were,  to  the  use  of  2?*  "^^ . . 
such  child  or  children  as  Mary  Abell  should  there-  .5  Term  R?  ' 
after  have,  as  tenants  in  common  (if  more  than  one),  ^^^* 
and  the  heirs  of  their  several  bodies  issuing.  <<  And 
in  case  any  such  child  or  children  should  die  with-' 
out  issue  of  his,  her,  or  their  body  or  bodies  issuing, 
then  the  part  or  parts  of  him,  her,  or  them  so  dying 
without  issue,  should  be  and  remain  to  the  use  of 
the  surviving  child  or  children  of  the  said  Mary 
Abell,  and  tlie  heirs  of  his,  her,  or  their  respective 
bodies  issuing,  and  so  toties  quoties,  as  any  of  the  said 
children  should  die  without  issue,  till  there  should 
be  only  one  child  left ;  and  in  case  all  the  said  chil- 
dren should  die  without  issue,  or  if  the  said  Mary 
Abell  should  have  no  issue  of  her  body,  then  to 
Robert  Abell,  his  heirs  and  assigns  for  even" 

The  question  was,  whether  there  were  cross  re- 
mainders between  the  children  of  Mary  Abell. 

Lord  Kenyon  said,  this  case  did  not  involve  any 
question  respecting  the  raising  of  limitations  by  im- 
jdication,  because  the  deed  on  which  the  question 
arose,  contained  express  limitations  by  way  of  cross 
remainders,  not  indeed  in  the  formal  language  used 
by  conveyancers,  but  in  terms  sufficiently  denoting 
the  intention  of  the  parties  to  the  deed,  that  there 
should  be  cross  remainders,  as  to  some  of  the  chil- 
dren.   Therefore,  all  the  cases  which  were  cited  to 
show  that  cross  remainders  in  a  deed  could  not  be 
raised  by  implication,  might  fairly  be  laid  out  of  the 
esse;  because  this  case,  when  considered,  did  not 
resolve  itself  into  any  question  of  that  kind.    No 
technical  precise  form  of  words  was  necessary  to 
create  cross  remainders ;  it  was  sufficient  to  say,  that 
there  should  be  cross  remainders ;  though  in  the  ver- 
boseaess  of  conveyancers,  an  s^bundancp  of  words 
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was  genenlly  introduced  io  deeds  toft  tJiis  purpose. 
Here  the  single  question  wose  on  the  jneaoini^  of  the 
wordt  surviving,  which  indeed  was  the  only  wad  tint 
distressed  the  case.  But  taking  the  whole  context  to- 
gether,  he  did  not  think  that  that  word  rendeied  the 
case  doubtful.  The  fair  construction  of  that  woid, 
standing  in  the  contesct,  was,  that  on  the  dadi  of 
one  chihi  without  issue,  that  portion  should  go  to  dw 
surviving  line  ctf*  heirs,  and  not  entirely  to  one  child 
surviving.  It  must  go  to  the  surviving  children  iii 
their  own  persona,  if  living,  or  jf  dead»  to  their  issues. 
And  in  putting  this  construction,  he  did  not  think 
the  Court  proceeded  on  conjecture  merely,  ibr  the 
conclusion  of  this  sentence  wa»-^"andln  caae  sEffllk 
8{^d  children  should  die  without  issue,'*  then  the  le- 
mainder  is  liniited  to  R»  AbeB  in  fee.  The  Comt 
could  not  give  eflfoet  to  the  word  aJlf  without  det^- 
mining  tb^t  there  must  be  cross  remaindeiB,  not  0BI7 
as  long  as  the  individual  children,  but  as  long  as  the 
several  lines  of  those  children,  existed,  ITie  wbok 
context  required  this  construction,  and  the  lastclauae 
could  not  be  s^sfied  with  any  other. 

Judgement  wm  given,  that  the  deed  created  cross 
remainders  between  the  children  of  M«  Abell;  and 
that  on  the  death  of  one  without  issue,  his  sfaaif 
vested  in  a  surviving  child,  and  the  heir  of  one  de- 
ceased, as  tenants  in  common. 

67.  In  the  case  of  marriage  articles,  the  coostruo- 
tion  is  founded  on  the  apparent  intention  of  the 
parties,  however  untecbnically  expressed:  and  is 
therefore  more  liberaji  than  in  the  case  of  deeds. 

68.  By  articles  entered  into  previous  to  a  maixiag^ 
the  intended  hu^and  •covenanted  to  trwsfer  stodc  ts 
trustees,  to  be  laid  out  in.  )k^  purchase  of  l^ind,  wUisk 
was  to  be  settled  tp  the  use  of  the  hufband  and  wift 
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fyt  their  liveg ;  and  after  the  death  df  th^  survivor,  to 
die  use  of  all  the  diildren,  male  and  female,  of  their 
bodies,  equally,  as  tenants  in  commcm,  and  their 
tesjpective  iBsoe :  and  for  default  of  such  children  and 
their  issue,  to  the  use  of  the  heirs  and  assigns  c^the 
survivor  of  the  husband  and  mfe. 

Lord  Camden  said,  he  was  clear  there  could  not 
be  cross  remainders  by  implication  in  a  deed ;  that 
this  was  not  llie  case  of  a  settlement  completed,  but  of 
artides  executory :  by  the  first  part  of  the  articles,  which 
considered  ^be  fund  as  money,  nothing  was  to  go 
over  till  the  children  were  dead  without  issue ;  fiiis 
W0uld  astSst  him  in  construing  the  limitations  of  the 
land.  As  the  survivor  of  the  husband  and  wife  was 
to  take  nothing  in  the  money,  till  all  the  duldren 
were  dead  withput  issue,  so  they  should  not  take  any 
interest  in  the  reversion  of  the  land,  but  in  the  same 
way.  Decreed  that  there  were  cross  remainders. 

69*  By  articles  of  agreement  made  between  Charles  Duke  of 
Duko  of  Richmond  and  William  Earl  of  Cadogan,  ^"j^^^^^, 
previous  to  the  marriage  of  Lord  March  the  Duke  of  Jar.  Vol.  2. 
Richmond's  eldest  son,  withLordCadogan's  daughter,  ^^^' 
Lord  Cadogan  covenanted  to  lay  out  60,000  /.  in  the 
purchase  of  lands,  to  be  settled  on  Lord  March  and 
his  intended  wife  for  their  lives,  remainder  to  the 
children  of  the  .marriage,  except  an  eldest  son,  as  the 
&ther  and  mother  should  appoint ;  and  for  want  of 
appointment,   to  all  the  children,  except  an  eldest 
son,  equally  to  be  divided  between  them,  share  and 
share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants,  and  to  the  several  and  respective  heirs  of    ' 
their  respective  bodies  issuing ;  and  for  want  of  such 
iame,  to  the  use  and  behoof  of  such  eldest  son  in  tail, 
remainder  to  Lord  Cadogan  in  fee.    Lord  March, 
who  was  afterwards  Duke  of  Richmond,  had  issue  by 
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this  marriage  sax  eldest  son,  and  six  younger  diildien  j 
no  appointment  was  made.  By  a  private  act  d 
parliament  the  lands  purchased  with  the  60,000  L  weii 
vested  in  the  eldest  son,  upon  his  securing  the  poij 
tions  of  the  younger  children :  one  of  the  youngci 
children  died  under  age ;  and  a  question  arose  whetheC 
her  portion  became  vested  in  the  surviving  youngcf 
chi)dren»  or  went  to  the  eldest  scm. 

Lord  Apdiey  sud, .  the  •  words  of  the  articles  im* 
polled  that  cross  remainders  should  be  limited  to  tte 
youii^er  children  ;  it  being  perfectly  plain  that  the 
eldest  son  -  was  never  intended  to  take  any  i^iare  of 
the  60,000/.  so  long  as  there  riemained  a  younger 
child  in  being,  to  take :  for  if  there  had  been  one 
younger  child  only,  that  child  must  have  taken  the 
whole*   And  decreed  accordingly. 
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Section  1. 

HEUE  an  estate  was  conveyed  to  A.  for  life,  Origin  and 
with  a  remainder  to  the  heirs,  or  the  heirs  of  j^J^'* 


the  body  of  A. ;  if  the  construction  had  been  made 
according  to  the  strict  meaning  of  the  words,  A. 
would  have  taken  only  an  estate  for  life,  and  the 
words  heirs^  or  heirs  oi  the  body  of  A.,  would  have 
been  considered  as  words  of  purchase,  giving  a  con- 
tingent remainder  to  the  heirs  or  heirs  of  the  body  of 
A.  But  it  was  found  that  this  would  be  attended 
^th  several  inconveniences. 

2.  1%  The  lord  of  the  fee  would  be  defrauded  of 
thi  wardship  and  marriage  of  the  heir,  who  would 
take  aa  a  purchaser^  without  clain^ng  any  thing 
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from  his  ancestor  by  hereditary  successioiu  2o.  The 
remainder  to  the  heirs,  or  heirs  of  the  body,  being 
contingent  till  thef  death  of  the  ancestor,  the  inherit- 
ance would  be  in  dbeyance :  and  it  has  been  observed, 
that  this  was  never  allowed  but  in  cases  of  absolute 
necessity.  3^  If  the  remainder  were  construed  to 
be  contingent,  no  alienation  of  the  inheritance  could 
take. place  duriiig  the  life  of  the  ancestor. 

3.  To  remedy  this,  it  appears  to  have  been  veiy 
early  established,  as  a  rule  of  taw,  that  **  when  the 
ancestor  by  any  gift  or  conve3rance  takes  an  estate  of 
freehold,  and  in  the  same  gift  or  conveyance  an 
estate  is  limited,  either  mediately  or  immediately,  to 
his  heirs  in  fee,  or  in  tail ;  that  always  in  such  cases 
(the  heirs)  are  words  of  limitation  of  the  estate,  and 
not  words  of  purchase.'*  From  which  it  foUoiws,  that 
such  remainder  is  immediately  executed  in  posses- 
sion, in  the  anceafor  so  taking  the  freehold,  and  is 
not  contingent. 

4.  The  case  from  which  this  rule  took  its  name, 
and  in  which  it  was  finally  established,  was  thus. 
K.  Shelley  beipg  tenant  in  tail^  suffered  a  recov(^| 
^nd  declared  the  uses  of  it  to  himself  for  life,  with- 
out impeachment  of  waste,  remainder  to  a  trustee  for 
Q4t  ye^rs,  remainder  to  the  heirs  male  of  the  body  ot 
£.  Shelley,  and  the  heirs  msle  of  the  body  of  sucb 
heirs  male,  remainder  over.  It  was  resolved  by  ibe 
Chancelloi;;,  and  all  the  Judges  of  England,  except 
.one,  that  the  words  heirs  male  of  the  body  of  E.  Shd- 
ley,  should  be  construed  to  operate  as  words  of  lani- 
tation,  and  not  as  words  of  purchase  ;  tjierefore  that 
£•  Shelley  took  an  estate  tail. 

5.  In  this  case  it  was  ^id  ar^uendo^  that  "  if  it 
shoidd  be  adirtitted  that  in.  regard  of  the  said  sub- 
sequent words  (heirs  male  of  the  body  of  such  hein 


Titk  XXXrf.   Deed.   Ou  uU.  $  5.  9ft 

tbule)  the  ^ght  'heirs  male  should  ^have  by  pur^iase, 
to  them  and  the  heirs  male  o(  their  bodies,  then  a 
Tidlence^ould  be  oiFered^'as  well  to  the  words,  as  to 
the  meaning  of  the  party;  for  if  the  heir  male  of  the 
body  of  £idwal:d  Shelley  should  take  as  a  purchasec, 
then  all  the  other  isdue  male  of  the  body  of  Edwaotd 
Slielley  would  be  exduded  to  take  any  thing  by  the 
limitation ;  ttnd  it  woidd  be  against  the  express  Kmi- 
tetibn  of  the  party.  For  the  Hmitation  was  to  the 
use  of  the  heirs  male  of  the  body  of  Edward  Shelley; 
and  of  the  ^heirs  male  of  their  bodies  begotten ;  and 
(dr  default  of  such  issue,  to  Olivers  persons  in  re» 
mainder.  So  if  Richard  Shelley,  being  the  heir  mate 
of  the  body  of  £dward  l%elley  at  the  time  of  his 
death,  should  take  by  j>urchase,  then  the  heirs  mate 
of  the  body  Of  Richard  Shelley  only  would  be  in- 
heritable, and  no  other  of  the  sons  of  Edward  SheHey, 
nerr  their  heirs  male;  and  consequently  if  Richard 
Shelley  should  die  without  issue  male,  the  land  would 
Ktnain  over  to  strangers,  and  all  the  other  sons  of 
£dward  Shelley,  which  he  then  had,  and  might  after- 
wards  have>  Bind  their  issues,  would  be  utterly  disih* 
hferited,  because  the  words  were  in  the  plural -number; 
heirs  male  Of  the  body  of  Edward  Shelley:  the  former 
construction  -l^rould  bfe  ^gaindt  the  very  letter  of  the 
indentiu'es,  for  by  that  means  the  plural  number 
would  be  mduced  to  the  singular  number,  that  is  to 
ay,  to  ome  heir  male  of  the  body  of  Edward  Sbelley 
wily :  and  forasmuch  as  the  first  words,  viz.  heir* 
iittde  of  the  'body  of  Edward  Shelly,  include  thfe 
8ttt«equent  words,  vfe,  the  heirs  male  of  their  bodies ; 
for  every  heir  male  begotten  of  lihe  body  of  the  heir 
Mile  of  ^Edward  iShelt^,  was,  in  construction  of  law, 
te  heir  >inale  df*  fiie  body  of  Edward  Sbelley  himself: 
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'Vide  Morris   for  this  reason  the  subsequent  words  were  words 
▼.  W«rd,       declaratory,  and  did  not  restrain  the  former  words. 
v'^lf /^//^     It  appears  from  this   passage,  that  besides  the 
''"'''      'feudal  reasons  generally  given  for  this  rule,  anothw 

existed  j  namely,  that  it  was  adopted  as  a  rule  of  con- 

«truction  for  the  purpose  of  carrying  into  eflfect  the 

general  intent  of  the  parties :  and  therefore  that  it  is 

B«g.Trtcto,  merely  what  Sir  W.  Kackstone  calls  a  rule  of  inter- 

^^'  pretation  or  evidence,  to  ascertain  the  intention  of 

the  parties ;  by  annexing  particular  ideas  of  property 
to  particular  modes  of  expressioif ;  not  a  rule  of  law, 
of  an  essential,  permanent,  and  substantial  kind,  which 
cannot  he  transgressed  by  intention. 
Ab.vol.  2.  {6.  .Roll  has  attempted  a  distinction  respecting  this 
■*'*"  rule,,  by  saying,  that  where  the  freehold  is  so  limited 

to  the  ancestor,  and  a  mediate  remainder  .to  his  right 

heirs,  that  all  the  intermediate  estates,  between  that 

and  the  limitation  to  his  heirs,  as  well  as  his  own 

*  estate,  may  determine  during  his  life;  in  that  case 

the  limitation  to  his  heirs  is  in  abeyance;  because 

Cont.  R4MI1.    he  can  have  bo  heir  to  take  the  remainder.    But 

^'  Mr.  Peame  has  controverted  this  distinction,  and 

shown  that  the  possibility  of  the  freehold's  determining 

in  the  lifetime  of  the  ancestor  who  takes  it,  does  not 

Curtis  r.        prevent  the .  subsequent  limitation  to  his  heir  from 

?!nSf.  89.     attaching  in  himself. 

7;  It  iaimmaterial  with  respect  to  this  rule  whether 

the  ancestor  takes  an  estate  of  freehold  by  an  exprws 
limitation ;  or  by  an  implication  msing  from  the 
deed  in  which  the  estate  is  limited  to  his  heirs,  or  the 
beirs  ©f  his  body.  In  either  case  the  rule  is  applied, 
and  the  .subsequent  limitation  vests  in  himself. 
Tit.  11.  c.  4.  iJ.  Thus,  in  the  case  of  Pybus  v.  Mitford,  it  was 
^  ^^*  •         determined  that  the  covenantor  took  an  estate  for  his 
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own  life,  by  implication ;  and  that  the  subsequent 
limitation  to  his  heirs  male  was  executed  in  bim,  and 
united  to  the  estate  for  life  y  so  that  he  became  tenant 
in  tail.  ?:  •. 

9.  Where  the  ancestor  takes  only  an  estate  for  i  Inst.  3] 9  6: 
years,  another  person  being  the  grantor,  a  remainder 

to  his  heirs,  or  the  heirs  of  his  body,  will  not  vest  in 
himself,  but  in  such  heirs,  by  purchase.. 

10.  A  settlement  was  made  upon  a  marriage  by  a  Tippm'r 
third  person,  to  the  use  of  the  husband  for  99  years,  ^  p®v^^^ 
remainder  to  trustees  during  the  life  of  the  husband,,  359. 

to  support  contingent  remainders,  remainder  to  the 
wife  for  life,  remainder  to  the  first  and  other  sons  of 
the  marriage,  remainder  to  the  heirs  of  the  body  of 
the  husband,  remainder  to  the  right  heirs  of  the 
husband.  It  was  admitted  that  the  remainder  in  fee 
to  the  husband  was  contingent,  because  he  only  took 
the  particular  estate  for  years ;  and  the  estate  did  not 
originally  move  from  him  ;  for  if  it  had,  the  remain* 
der  limited  to  his  right  heirs  would  have  been  the 
old  reversion. 

11.  Where  the  subsequent  limitation  is  immediate.  How  mediate 
it  then  becomes  executed  in  the  ancestor,  forming,  arevested?*^ 
by  its  union  with  his  particular  freehold,  one  estate 

of  inheritance  in  possession.     But  where  such  limita-  Fearne^ 
tion  is  mediate,  it  is  then  a  remainder,  vested  in  the  37  "9^     "*  • 
ancestor ;  who  takes  the  freehold,  not  to  be  executed 
in  possession,  tiU  the  determination  of  the  preceding 
mesne  estates.    But  an  intervening  limitation  for  Batee  t. 

•     •      •       Bates 

years,  will  not  prevent  the    subsequent   limitation  j  Ld.'Raym. 
from  being  immediately  vested.  326. 

12.  MTiere  the  limitations  intervening  between  the  Feame^ld.' 
first  estate  for  life,  and  the  limitation  to  the  heirs  of  t^-  , 

' ' '  JsowJes'A 

the  body,  are  contingent,  the  estate  for  life  is  not  Caae, 
merged;  because  the  intervening  limitations  would  Fi'/^'  ^*  *• 
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Meredith       be  therebjir  destroyed :  but  the  two  limitations  are 
^^  3^^^'       united,  and.  executed:  in.  the  ancestor,  only  till  such 

time  as  the  inteirening  limitations  become  vested ; 

and  then  they  open,  and  become  separate,  in  ord^ 

to  admit  such  intervening  limitfttf(Ml3»  when  they 

arise. 
Of  Joint  and       13.  Where  there  is  a  joint  limitation^  of  the  iVeo* 
t^ons.      *'  hold  to  several,  fdlowed  by  a  joiat.  liinit^ltion  of  ^ 
Fearne,  Id.     inheritance  in  fee  simple  to  them ;.  a0.aoiestate  to  A. 

40. 

and  B.,  for  their  lives,  or  in  tail,  and  afterwards  to 
their  heirs,  so  that  both  limitations  are  of  the  same 
quality,  that  is,  bqth  joint,  it  seejna  the  f^Q  vestoin 
them  jointly.  And  so  if  the  limitation  of  t)ie>  freeh<^ 
be  to  baron  and  feme  jointly,  remainder  to  the  heiiB. 
of  their  bodies,  it  is  an  estate  tail  executeid  in  them ; 
as  they  are  capable  of  issue^  to  whom  such  j<Hni  ii^ 
heritanoe  can  descend.,  But  if  the  limiti^oQ.  of  the: 
fj^eeholdbe  not  joint,  hut j  successive ;  aa.tpjtbe  bin* 
band  for  life,  remainder  to  the  wife  for  liie,  renUMA^ 
der  to  the  heirs  of  their  bodies ;  there  it  sGWk^  ^ 
ultimate  limitation  is  not  executed  in  posaeamn^  hut 
givjes  them  a  joint  remainder  in :  tail 
Stephens  v.  14.  Sir  Francis  Wortley, .  in  constderaitioa  of  m  inf 
T^Sy&e.  tended  marriage  with  Heateri^  covenanted,  tq  ^band; 

seised  to  the  use  of  himself  f^r  life^  rejE»ainder  to^ 
Hester  Sot  life,  i^maindc^  1^  the  heirs  male  which 
he  should  beget  upon  the  body  of  the  said  Hfttet* 
It  was.resolved,  that  the  estatetail  was  notcejS(^utiad|. 
because  there  was.  an  intervening  renuonder  liinited. 
to  the  wife. 
Fatroe,  Id.        15.  Where  an  estate  for  life  is  limited  to>A.»  ^dii 

a  remainder  to  the  heira  of  j^,  andt  B«,  this  is  a  .cqn* 
tingenta  lemainder^  and  not  a  vest^  eM;a|«*  So  i^ 
there.be  a  limitation  to,  the  wife,  for  lifiu,  iTpmaipcter: 
to  the.  heira  of  the  body.  o£  the  husbands  and.iisftf 
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&r  the  freehold,  is  limited  to  her  alone ;  and  as  the 
person  who  is  to  take  in  remainder,  must  be  heir  of. 
botii  their  bodies,  if  the  wife  should  die  before  the 
husband,  there  can  be  no  one  to  answer  that  descrip^ 
tionr,  when  the  particular  estate  determines  :  because 
the '  husband  cannot  have  an  heir  during  his  life ;  nor 
could  it  be  involved  or  flow  into  the  limitation  to  the 
wife  herself^  as  not  being  confined  to  her  own  heir&. 
Therefore  the  remainder  is  in  contii^ncy. 

y5*  Sir  R.  Frank,  on  the  mariiage  of  his  son,  levied  ^^^'Mge  w. 

a  fine,  and  declared  the  uses  to  himself,  duni^  the  ciJd2  Term. 

joint  lives  of  himself  and  his  son  Leventhorp  Frank ;  ^^P*  ^^^ 

and  after  the  decease  of  either  of  them,  to  the  use  of 

Susan  Gotele  fi>r  her  life }  and  after  her  decease,  to. 

the  use  of  the  issue  nude  of  the  said  Susan^md  Leven- 

thorp,  and  the  heirs  of  their  bodies ;  and  in  de&uit. 

of  such  issue,  to  the  use  of  the  heirs  to  be  begotten 

an  the  body  of  Susan  by  the  said  Leventhorp ;  re. 

Qttmcier  to  the  right  heirs  of  Sir  Richard  Fran)^. 

The  marriage  took  ^fept,  and  Susan  died,  leaving:five 

dau^tefs,  but  no  son.     Sir  Richard  died,  leaving 

Leventhorp  his  son  and  hein    A  question  arose  on 

the  estate  which  Leventhorp  took.    The  Court  re-^ 

sdved,  first,  that  if  he  had  been  joint  tenant  with 

the  wife  for  lif^,  this  had  been  an  estate  tail  in  both,. 

as  the  word  heirs  is  not  applied  to  any  body  particu- 

My,  as  Lit.  %  28*    Secondly,  that  neither  the  hos- 

bami  nibr  wife  had  an  estate  tail ;  not  the  husband, 

because  he  had  no  prior  estate  for  life  j  nor  the  wife, 

because,  though  she  took  an  estate  for  life,  yet  the 

•heirs  were  not  applied  to  her  body.    Thirdly,  that  it 

was  a  contingent  remainder,  to  the  heirs  of  both  their 

bodies^ 

17.  Where  the  particular  estate  is  ^nted  to  t\^ 
p^ctons,  with  a  limrtationto  the  h€i%,or  heittkottb^ 
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body  of  one  of  them,  the  inheritance  is  executed  in 

the  person  to  whose  heirs  it  is  limited. 

AlpsM  ▼.  18.  In  a  modem  case,  lands  were  conveyed  by 

WatJdiis*       legse  and  release,  in  consideration  of  marriage,  to 

616.  John  Watkins    for    life,   remainder    to    Siwanmh 

Stephens  his  intended  wife  for  life,  for  her  jointure, 
remainder  to  the  use  of  the  heirs  of  the  body  of  the 
said  Susannah,  by  him  the  said  John  Watkins  to  be 
begotten^  and  of  their  heirs  and  assigns  for  ever. 
Lord  Kenyon  said,  there  was  no  case  from  SheUej's 
case  down  to  that  time,  in  which  it  had  not  been 
holden,  that  words  ih  a  deed  similar  to  those  in  this 
deed,  did  not  create  an  estate  tail.  If  the  Court  weie 
to  determine  otherwise,  they  would  entrencH  on 
established  rules  of  law,  and  defeat  the  intention  of 
the  parties,  in  this  and  almost  every  other  case. 
Cont.  Rem.  Mn  Feame'  observes,  that  limitations  of  this 
^^-  kind  are  said  to  be  executed  subtnodo,  that  is,  to  some 

purposes,  though  not  to  aU :  for  though  they  are  so 
far  executed  in, .  or  bleiMed  with  the  possession,  as 
not  to  be  grantable  away  from,  or  without  the  free- 
hold,  by  way  of  remainder ;  yet  they  are  not  so 
executed  iti  possession,  as  to  sever  the  jointure,  or 
entitle  the  wife  of  the  person  so  taking  the  inherit- 
ance to  dower. 
Both  Estates  19*  This  rule  does  not  take  place  unless  the  par- 
Sl.!l*!-l!!j^^     ticular  estate,  and  the  remainder  to  the  heir  or  heirs 

toe  same 

Instrument,    of  the  body,  are  created  by  the  same  conveyaoce;^ 

for,  by  the  very  words  of  the  rule,   as  stated  io 

Shelley's  c^e,  both  estates  must  be  limited  by  tte 

same  gift  or  conveyance. 

Craamer^s  £0.  Thus  it  was  determined,  so  long  ago  as  ia-l^ 

2Leon.5— 7.  ^^liz.,  that  if  a  lease  was  made  to  A.  for  life,  remaiflder 

to  the  right  heirs  of  B.,  and  B.  should  pun^ase.the 
estate  of  A«|  the  remainder  would  not  thereby  becotoe 
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executed :  for  it  was  not  conveyed  by  the  original 
grant,  but  by  the  act  of  another  petson,  after  the 
original  grant. 

SI.  A.,  on  the  marriage  of  B.  his  son,  settled  lands  Moor  ?; 
to  the  use  of  B.  for  life,  remainder  to  the  wife  of  B.  f  V  j*^ 

1  Ld.  Ray. 

for  life,  remainder  to  their  first  and  other  sons  in  tail,  37. 
with  reversion  to  himself  in  fee.  Afterwards  A.  de- 
vised the  same  lands  to  such  issue  male  as  B.  should  ' 
have  by  any  other  wife,  in  tail  male  ;  and  in  case'  of 
failiu^e  of  issue  male  of  B.,  to  his  grandchildren  by  his 
daughter  C.  in  fee.  B.  suffered  a  recovery,  and  died 
without  issue  male.  Lord  Ch.  Just.  Holt  held  clearly 
that  the  devise  to-B.'s  issue  male  by  any  other  wife 
could  not  be  tacked  to  his  estate  for  life^  because 
diat  was  limited  by  another  conveyance. 

Lord  K.  Wright   is  reported   to  have  said,    re-  2  Vera.  486. 
specting  this  point,  that  all  the  authorities  were  in  the 
affirmative ;  that  if  by  the  same  deed,  they  should 
consolidate ;  not  negatively,  that  if  by  different  deeds, 
they  should  not :  but  this  point  is  now  fully  settled. 

S9.  Claude  Fonnereau,  by  indenture  made  between  d^  ^, 
him  and  his  eldest  son  Thomas,  in  consideration  of  ^^'*'*®^!J' 
natural  love    and   affection^  gnuited  an  estatie  to  510. 
Thomas  for  life :  afterwards  the  father,  by  his  will, 
devised  the  reversion  to  the  heirs  male  of  the  body 
of  Thomas.      Lord  Mansfield  said  the  Court '  was 
unanimous  in  thinking  that  the  estate  for  life  being  by 
one  instrument,  and  the  limitation  in  tail  by  another, 
they  could  not  unite. 

^  23.  There  is  however  an  exception  to  this  rule: 
for  where  an  estate  is  limited  to  A.  for  life,  by  deed, 
and  a  limitation  is  afterwards  made  m  A.'s  lifetime, 
to  his  heirs,  by  an  execution  of  a  power  contained  in 
tbe  same  deed:  th^re  Mr.  Feame  was  of  opinion  that  Cont.Rem. 
the  limitations  would  unite;  becaitiae  the  limitation  *^' 
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of  a  use  under  the  exeeution  of  a.  powcKijOBeratedait 

a  use  cieated^  by».  and  anaiag  under, .  that  convevanca. 

itself}  and  of  course  was  the  subject  of  the  sama 

construction,  so  far  as  the  time  of  its  taking  effixt 

a4tnitted,  as  it  would  hare  been  if  expifssly-  specified) 

and  ascertained:  in  the  original  deed* 

Venables  24..  By.  a  setUemept  made  after  maiaiBge,  hmdi^ 

7 iVnnRep.  ^^^^  limited  to  S.  Morrii-for  life,  remainder  to  the 

342. 438.       use  of  Hanni^  Mbrria  his  wife  for  life^.  remainder  to 

trustees  and  their  heirs,  to  preserve  c<mtingent»  le- 
mainders ;  and  after  tbe  several  deceases  of  S«  Morris 
and  his  wife^.  to  the  first  and  other  sona  of  the- 
manriage  severally  in  tatl^.  remainder  to  the  use  of 
the,  first  and  other  daughters  successively  in  tailf. 
remainder  to  theruse^  of  the  said  Hannah  MoiTis^  and 
tha  heirs  >  of  hec  body : .  and  for.  de&ulk  of  such  issie, 
to.  the  uae  o£  suchi  personi  orr  persons  as  lHF«*y>ak 
should  at  any  time,  notwitiistaaiding;  her  coverttuev. 
by  any  deed  limk  on  appoink    Hannah  Morris^  by.  a 
deed*  poll  duly  exe€uted»i  reciting  her.  power^  nA 
that\she  wm  desif ouS'  to  limit  the  reversioa  of  the  said 
premises,  in  d^ault^of  any  issue  of  her  body,  ap* 
pointed'  the  premises  to  the.  use  of  the  right  heim 
of  S«  Morris  for  even 

The  1  question  was,  whether  the  heirs  of  S.  Mosna 
took  any  estate  under  this  appointment:  and.it)Vai 
contended,  on  bf^alf  of  the  heir  of  S^  Morris,  tojbers; 
general  rule,  that  an  appointment  in  pmnuance.  of.ft 
power,  created  by  a  former  deed,  when  exectitedl^ 
was  to  be  taken  as  if  it  were  inserted  in  tlie  original 
deed^  and  was  supplementary  to  it;  in  which  caser 
the  appointment  of  the  ultimate  remainder  to  die 
keiis  of  iSL.  Mords,.  nuiat  have  the  same/oonatmctioii^  - 
as.;  if  the^  limitBtJon(:hiii)  been  insertedhuiith0<ante-> 
cedent:  deed:  aiulr^theit,^  acooiding  to  the  rule  ia 

xo 
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« 

Skf^ys  case,  tiiiis.  wo^ld  opiemte  to  g(ve  an  estate  in 
fee  to  Shi  T^^rm^  fnom  wbom,  the  defi^daot  (the 
h«k  of  S|«  M<N!ri»);  wo^u)4.  olaim  hyt  d^ceut  Tbe. 
Court;  s^pears  to  have  a39eDted.tp:tbis4|rgttmeut».  for 
!LQrd.KeHycm  aaid  -^<<  If  tbet  Unutatioii  U>.  the  hmx» 
of  S.  Mofjas  b^  a  legal, estate^ .  it;  efdvg^  the  estate 
in,  the  aoci^dt^r^ .  a»d  g^e  him  a<  fee^''  But.the.  Court 
being  of  opioipQ.th^  the  apfpmiment  did  not  create 
a  leg^  estate^.c^jKed  up^p  anoth^  grouudt 

^^  The  e^tata  for.  life>  and  the  subgequent  limi-  And  be  of 
station,  must  be  of  the  sao^  nature  ^  that  is,  both  Nature. 
I^i^t^Qr  both  ec]^itaUe ;  for  if  tbe^  first  Unutation  be 
of  a  truflfcey^te-Qf  freehcdd,  and  the  subsequent. onet. 
calories  ih^  li(gal,e9itat^  the^  nde.  will  not  take  place. 

26.  Tbusin  the  case  of  Ixird  Say  and.Sele  v.  Jones^  l*i(- 12.  c.  1. 
where  a.  tfiU9t.  e^te  wa^.  d^yised;  to:  a.  woman  for 
lii^  and.a,  leg^  req^^ainder.  tOtthe^  heirs  of  her  body, 
it.wia^  heldr  that  thei  heirsof  her  body,  must  take  by  3  Bro.  Pari. 

Oft  11^ 

piirobase  i  there  being  no  instance  whero  the  Isgal 
UmHation  of  an  estate  to  the  heirs  off  the:  body 
of  any  person,  had  been  muted  to  a  pdor,  limit 
tatipfi  of  the  su^lus,  profits  of  such  estate,  to  the 
same  person  for  lifio^  so  as  to  make  such  persoUr 
tenant  in  tail  by  construction  of  law. 

S7.  It  is  the  same  where  a  person  takes  a.le^ 
estate  for  life,  with  a ,  limitation,  of  the  equitaUe 
estate  to  his  heirs.  For  in  the  case  of  Venables,v. 
Mftrris,.  the  Court  of  King's  Bench  held^  that  as.  S,. 
%rriS:took  a  legal  estate  for  life, .  and  the  limitation: 
to  his  heirs  only  carried  an  equitable  estate^ ,  the  two 
estate  did  not  unite. 

38.  As  on^  of  the  principal  reasons  fijw:  establishing  JJ^tiL-^ 
this  rule,  wasrto  prevent  an  abeyance  or  suspension  totiS^^^!^ 
oCthe  inhe?itance,  it  is  only  appJieA  to  limitations  in  J^^  Chad, 
which  the  word  heirs,  is. used,  on.  account  of;  the 
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maxim  that  nemo  est  fueres  vroentis.  So  that  if  lands 
are  limited  to  A.  for  life,  remainder  to  his  first  and 
other  sons,  and  the  heirs  of  their  bodies,  or  renuun* 
der  to  the  child  and  children  of  A.,  or  to  the  issue 
of  A.,  and  the  heirs  of  their  bodies,  no  more  than  an 
estate  for  life  will  vest  in  A.,  and  the  words  soo, 
child,  or  issue,  will  be  construed  words  of  purchase. 

9Q.  The  word  heir  in  the  singular  number,  with 
words  of  limitation  superadded,  is  a  word  of  purchase, 
in  a  deed ;  because  it  is  construed  a»  a  description  of 
the  person  intended  to  take. 

30.  A  fine  was  levied  by  A.  to  the  use  of  himsdf 
for  life,  remainder  to  his  first  son  and  to  the  heirs 
male  of  his  body  begotten,  &c.,  and  so  on  to  his 
sixth  son  succesgively,  remainder  to  the  right  heir 
male  (in  the  singular  number)  of  the  conusor,  to  be 
beggotten  after  the  said  sixth  son,  and  of  his  heirs 
male.  It  was  ruled,  upon  evidence  at  bar,  that  this 
limitation  to  the  heir  male  was  only  a  contingent  re- 
mainder, and  not  an  estate  tail  in  A.,  because  it  was 
limited  to  particular  persons. 

91.  By  indenture  made  in  consideration  of  mar- 
riage, a  suin  of  money  was  directed  to  be  laid  out 
in  lands,  to  be  settled  to  the  husband  for  life,  re- 
mainder to  the  wife  for  life,  remainder  to  the  heir  male 
of  the  body  of  the  Mrife  begotten  by  the  husband, 
and  to  the  heirs  or  executors  of  such  heir  male.  It 
was  resolved,  that  this  was  a  contingent  remainder 
in  fee,  to  such  person  as  should  be  heir  male  of  the 
body  of  the  wife  at  her  death. 

32.  This  rule  is  not  adopted  in  the  construction  <£ 
marriage  articles,  because  they  are  considered  in 
equity  as  execuUHy,  and  to  be  construed  according 
to  the  intention  of  the  parties.  That  a  provision  for 
the  issue  of  the  marriage  is  one  of  the  great  objects 
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of  such  agreements  ;  consequently,  that  the  intention 
of  the  parties,  however  untechnically  expressed,  must 
be,  to  mfake  such  a  settlement  as  shall  contain  an  effec- 
tual provision  for  that  issue  ;  who  are  purchasers  for  a 
valuable  consideration,  and  whose  rights  ought  to  be 
protected.  So  that  where  in  marriage  articles  it  is 
agreed  to  settle  lands  to  the  husband  for  life,  with 
remainder  to  the  heirs  of  his  body,  by  his  intended 
wife  ;  these  last  words  are  construed  to  be  words  of 
purchase,  and  to  mean  the  first  and  other  sons  of  the 
marriage,  and  the  heirs  of  their  bodies  :  for  other-  |^'  ^"•' 
wise  the  husband  would  be  tenant  in  tail,  and  might 
sufier  a  recovery,  whereby  the  provision  intended 
for  the  children  pf  the  marriage  would  be  defeated. 

33.  Sir  John  Trevor,  by  articles  in  consideration  Trc?or  t. 
of  his  intended  marriage  with  Jane  Pulestone,  cove-  i  Ab.  Eq. 
nanted  with  trustees  to  convey  and  assure  to  them  ^^7* 
and  their  heirs  certain  estates,  to  the  use  of  him-  ciuTi^ 
self  for  li£e,  without  impeachment  of  waste,  remain- 
der to  his  intended  wife  for  her  life,  remainder  to  the 
use  of  the  heirs  male  of  his  body,  on  her  body  to  be 
begotten,  and  the  heirs  male  of  such  heirs  male  law- 
fully issuing ;  with  remainder  to  the  use  of  his  own 
right  heirs.     And  covenanted  that  the  said  premises 
should  remain  to  his  intended  wife  during  her  life,  after 
his  own  decease,  free  from  all  incumbrances.  And  that 
in  case  the  said  uses  and  limitations  in  the  said  articles 
were  not  thereafter  well  raised,  according  to  the  true 
intent  and  meaning  of  the  articles ;  then  he  and  his 
heirs  should  stand  and  be  seised  of  the  said  premises, 
until   such   time  as  a  farther  assurance  should  be 
thereof  made,  to  the  uses  of  the  said  articles. 

The  marriage  took  efiect,  and  there  was  issue  an 
eldest  son,  and  several  other  children.  No  settlement 
was  ever  made  pursuant  to  these  articles,  but  the 
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«lde^  Mn  'having  iBCurred  his  father's  dbspleasuie, 
by  an  improvidetit  maniage,  and  Sir  Jobii  TVevor 
^pUBhending  that  he  had  an  estate  tail  vested  in 
liim,  which  it  was  in  his  power  to  bar,  levied  a  fine 
of  the  premises,  and  ^settled  ihetn  on  his  se^cond  'son. 
Upon  the  death  of  Sir  John  Trevor,  his  eldest  son 
filed  his  bill  in  the  ^Gourt  of  Chancery,  ptaying  a 
^ecifie  performance  of  his  father's  marriage  articles, 
and  to  have  a  conveyance  made  according  to  the  in- 
tention thereof;  insisting  that  those  articles  were 
only  an  executory  agreement,  for  a  further  settle- 
ment of  the  premises ;  and  that  it  was  not  in  the 
power  of  his  father  to  bar  the  limitations  thereof.  TTic 
cause  was  heard  Wfore  Lord  Chancellor  Parker, 
who  said,  the  case  ought  to  be  considered  as  if  the 
bin  had  been  "brought  within  two  years  after  the 
ttddngt)f(ihe  articles ;  if  ^MI  had  been  then  brought, 
litei^  crould  have  liieen  no  doubt  birt  that  a  settle- 
ment must  have  been  decreed,  pursuant  to  the  in- 
tention of  ^liheafttcles.  l%at  upon  articles  the  case 
Was  'Stronger  llhan  aa  a  will.  Artidles  were  only  mi- 
nutes or  ^esidis  of  the  agreement  of  the  parties,  aid 
^Qght  to  be  so  modelled,  when  they  come  to  be  CJt^ 
md^into  execution,  as  to  make  them  effectual.  Thst 
<he  intention -of  the  parties  was  only  to  give  Sir  Johti 
Trevor  an  estafte  for  life ;  if  it  were  otherwise,  it  would 
have  'been  vain  and  inefffectual ;  as  it  would  ha\t 
been  in  his  power,  as  soon  as  the  articles  were  made  to 
have  destroyed  them.  That  then  the  consideration  of 
love  and  afiection  which  he  had  to  his  intended  wife, 
and  the  heirs  male  of  their  two  bodies,  would  have 
run  thus :  liiat  he  did,  in  consideration  thereof,  settle 
an  estate  on  himself,  which  he  might  give  away  from 
his  heffs  wale  whenever  he  thought  fit.  That  this 
limitatian  to  l!he  heirs  male  of  his  body,  was  in  eSdd 
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but  a  limitation  to  Us  fnt  and  other  sona;  and  if 
Ifae  artidles  ^had  been  aopenned^  ^rould  nottlie'Coint 
of  ^Chancery  ^bave  deorted  a  limitation  to  tvusteestto 
preserve  tliem  ?  ^It  was  declared,  tiiat  ISir  John  TVevor 
took  oMy  ^m  estate  for  life,  under  these  articles  4  and 
that  the  remaind^  to  the  theirs  mate  :of  his  body,  Jcc 
gave  an  estate  tail,  by  purdiase,  to  the  ^firat  and 
other  sons  of  the  marriage.  And  it  was  decfeed,  that 
the  lands  should  be  coaveyed  to  the  eldest  son  >in 
tail  male,  remainder  to  the  other  sons  in  the  same 
manner. 

On  an  appedl  from  this  deoree  to  die  House  of 
f  iOrds,  it  was  argued  on  behalf  of  the  appdlants,  that 
Sir  John  Trenror,  by  virtue  of  the  articles,  i>ecmoe 
actually  seised  of  an  estate  tail  ^in  the  premises,  sub- 
ject to  bis  wife's  estate  for  life'  £beiein :  and  that  the 
articles  themsekes  amounted  to  a  setkletaent,  and 
operated  as  such,  by  way  of  a^covenant  to  stand 
seised. 

On  the  other  side  it  iwas  contended,  that  liy  itbe 
whtf Le  scope  cf  the  articles,  it  manifestfy  appeared 
they  were  never  designed  for  a  settlement,  but  only 
a  baK  agreement,  how  and  to  what  uses  the  lands 
comfnised therein  should  be  settled;  and  that  the 
covenant  to  stand  seised  in  the  latter  part  of  the 
articles,  could  not  be  taken  as  a  final  settlement ; 
eilftier  from  the  words  of  it,  or  tiie  precedent  parts  of 
die  artndles  ;  but  as  provisional  only,  uid  till  a  settle^ 
ment  >sfaoi:dd  be  wade  in  ioaa,  and  eflbctuaUy  to 
answer  the  mteiit  and  agneemesit:of  the  parties.  That 
it  *coi:M  never  <be  pvesumed,  Sir  John  was  to  have 
aiiy  greater  estate  than  for  life,  without  impeachment 
of  w«Bte ;  <a:  that  it  srhoiiid4>e  in  iads.power  to  defeat 
^  heirs  wale  ^'  that  prevision,  which,  by  the  ar- 
tides,  was  mtended  to  »be  made  iot  them,  afiter  the 
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death  of  Sir.  John  and  his  Lady;  for  the  articki 
were  founded .  upon  consideration  of  the  marri^ 
and  Sir  John's  affection  for  his  then  intended  wi6^ 
and  the  heirs  male  of  their  bodies  to  be  begotten ;  n 
that  the  consideration  extended  as  well  to  the  iarae 
male  of  the  marris^e,  as  the  intemied  wife.    TM 
the  estate  limited  to  Sir  John  was  in  expie^  wonlsk 
for  his  life  only,  without  impeachment  of  w^fltei 
which  would  have  been  vain,  and  to  no  puiposei  if 
he  was  to  have  been  tenant  in  tail,  as  be  wouU 
thereby  have  been  dispunishable  of  waste.    Tbat  tbe 
lands  were  directed  to  be  limited,  after  the  death  of 
Sir  John  and  his  Lady,  to  the  use  of  the  heirs  male 
of  the  body  of  Sir  John,  on  the  body  of  the  said  Jaoe 
to  be  begotten,  and  to  the  heirs  male  of  the  body.  <^ 
^    such  heirs  male  issuing ;  so  that  the  first  words  weie 
only  a  description  of  the  persons  rwho  were  to  take, 
viz.  the  first  and  other  scnss;  and  the  subsequeot 
words  declared  what  estate  they  were  to  take,  vi^ 
to  the  heirs  male  of  their  bodies. 

Mr.  Peere  Williams,  who  was  counsel  for  the  vf^ 
lant,  says,   the  matter  was  greatly  debated  by  the 
Lord  Chancellor  and  Lord  Nottingham  for  the  de- 
cree, and  the  Lords  Trevor  and  Harcourt  against  it  5 
but  at  length  the  decree  was  affirmed  wit^out^  W  ; 
division. 
StTMtildd  T.      34.  Thomas  Streatfidd,  by  articles  previous  toia 
aS&  SL  ^6.  marriage,  agreed  to  settle  lands  to  the  use  oi\0^ 

and  Martha  his  intended  wife,  fiar  their  lives,  sod  **» 
life  of  the  survivOT ;  and  after  the  survivor's  d«**^ 
to  the  use  of  the  heirs  of  the  body  of  him  tb?  ** 
Thomas,  on  his  -wife  begotten,  with  other  reWJU"^ 
over.  The  marriage  soon  after  took  eflfeofc  W» 
husband  by  deed;  recitii^  tiie  articles,  settled  ** 
lands  to  the  use  of  himself  and  his.  wife.for  1^J^ 
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and  tiie  life  of  the  longest  liver  of  them;  and  after 
their  decease,  to  the  use  of  the  heirs  of  the  body  of 
tile  said  Thomas  on  the  said  Martha  to  be  begotten, 
and  for  want  of  such  issue,  remainder  to  the  right 
heirs  of  Thomas.  The  question  was,  whether  this 
settlement  was  a  proper  execution  of  the  articles. 
I-rord  Talbot  held,  that  the  settlement  was. not  a* 
proper  execution  of  the  articles. .  He  said,  it  could 
not  be  doubted  but  that  upon  application  to  the 
Court  of  Chancery,  for  the  carrying  into  execution 
the  artides,  the  Court  would  have  decreed  it.  to  ^e 
done  in  the  strictest  manner ;  and  would  never  leave 
it  in  the  husband's  power,  to  defeat  and  annul  every 
thing  he  had  been  doing ;  and  the  nature  of  the  pro-  Cusaek  r. 
vision  was  strong  enough  for  that  purpose,  without  JS!!I>'!"'RirL 
any  express  words.  Ca.  116. 

.  35.  The  same  rule  has  been  adopted  in  the  .con- 
struction of  articles  for  settling  the  wife'-s  estate  ;  and 
the  words  heirs  of  the  body  of  the  wife,  by  the  in- 
tended husband,  have  been  construed  to  mean  first 
and  other  sons. 

36.  Upon  a  marriage,  articles  were  entered  into,  Jones  t. 
whereby  it  was' agreed,  thatthe  wife's  portion  should  f**"»?*l^"' 
be  laid  out  m  the.  purchase  of  lands,  which  should  be  392. 
settled  on  the  husband  and  wife,  for  their  lives,  and 
the  life  of  the  longer  liver  of  them  ;  and  after,  to  the 
heifs  of  the  body  of  the  wife*,  by  the  husband  to  be 
begotten.  Yet  the  Master  of  the  Rolls  (Sir  J.  Trevor) 
decreed  the  srttkment  to  be  to  the  first  and  other 
sons,  &c.,  so  as  the  husband  and  wife  might  not  have 
power  to  bar  the  issue. 

37*  Mr.  Feame  observes,  that  in  the  above  cases,  ConuRem. 
4he  limitation  in  the  articles  importing  an  estate  tail,  ^^^* 
either  in  that  parent  from  whom  the  estate  moved,  or 
in  both  the  parents,  would  have,  put  it  in  the  power' 
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Hither  of  the  father  alone^  during  the  covertuiei  or 

of  the  sedttUog  parent  alone,  after  the  death  of  the 

other,  to  bar  the  issue ;.  and  that  power  would  not 

have  been  restrained  to  the  concurrence  of*  both 

parents*    But  he  had  not  met  with  any  casein  wtuch 

the  same  doctrine  had  been  extended  to  a  limitatiQii 

*^  giving  an  estate  tail  to  the  wife  alone^  in  ^e  estate 

moving  from  the  husband.    There  rather  seemed  to 

Jiave  been  a  distinction  taken  between  that  and  the 

other  cases,  in  respect  of  its  not  leaving  it  in  the 

rower  of  either  of  the  parents^  alone,  to  bar  the  issuer 

^either  during  or  after  the  coverture ;  for  iasoA 

case,  as  the  husband  takes  no  estate  tail,  it  is  evident 

he  cannot  during  the  coverture,  or  afterwards,  bar 

the  issu^  of  the  ibarriage:  and  tibe  wife  ofcoaise 

cannot,  duriqg  the  coverture,  do  it,  without  his  coD' 

Tide  Tit.  36.  cLUTence }  and  her  estate  tail  being  esBprociskmm 

*•  ^^*  the  statute  11  Hen.  VII,  c  80.  prevents  her  fm 

doing  it  afterwards^  and  it  has  been  held,  tfaat  their 
power  of  doing  it  jointly  is  not  unreasonable,  or  ia^ 
ccmsistent  with  the  probable  view  and  intent  of  the 
settlement  ... 

Honor  V,  ^»  Thus,  where  articles  were  made  before  and 

!??"*^""'  i«^*   itt  consideration  of  marriaire,  whereby  lands  were 

agreed  to  be  settled  to  the  uae  of  the  husband  lorui^ 
remainder  to  the  wife  for  liSsj  remainder  tq  the  heif 
of  the  body  of  the  wife,  by  the  hosband  heffi^ 
remainder  to  the  husband  in  fee  j  Xoid  Covpef  *^ 
they  were  prudent  articles ;  and  die  wifer  thoi^  ^ 
was  to  have  an  estate  tail  thereby,  yet  could  net  btf 
it^  it  being  restrained  by  the  statute  II  He»  Vli  J 
vxd  it  was  phunly  intended  that  ti»e  father  should 
not  have  a  power  of  defeating  and  starving  th«  *^^ 
It  was  therefore  decreed,  that  the  estate  sboflW  l* 
settled  as  by  the  articles,  namely,  to  the  &therf<« 
life,  remainder  to  the  eldest  son  in  tail. 
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•    S9.  On  a  bill  by  a  mortgagee,  to  redeem  or  fore-  J^^^^  ^j 

idose,  the  defendant  insisted  that  by  articles,  previous  2  Ves/ddd. 

to  the  marriage  of  his  &ther  and  mother,  they  agreed 

to  purchase  lands  of  a  certain  vdue,  and  to  settle  them 

to  the  use  of  the  husband  for  life,  remainder  to  the    * 

•wife  for  life,  remainder  to  the  use  of  the  heirs  of  the  ^ 

body  o£  the  wife  by  the  husband,  remainder  to  thfe 

heirs  of  the  survivor.     Lands  were  purchased  and  the 

husband  and  wife  joined  in  a  recovery  of  them,  to 

the  use  of  the  plaintiff  in  fe6,  by  way  of  mortgage. 

Tlie  defendant  insisted,  that  his  mother  beii^g  dead, 

Jie^  was  entitled,  under  the  true  construction  of  these 

articles,  in  equity,  to  have  tins  Estate  settled  to  the 

ihrht  and  other  sons  of  the  marri^e  in  tail  male.    Sir 

Joseph  Jfekyll  held,  that  if  this  was  a  conimon  limita- 

tibn,  h*  should  have  thought  what  the  defendant  m- 

sisted  on  right,  and  that  the  mortgagee  must  have 

lost    his  estate :   but  this    Ipeas  particular,   to  the 

heirs  •of  the  body  of  the  wife  by  the  husband ;  and 

beiilg  w  phyvisione  xmi^  would  secure  the  children  2  Atk.  477. 

against  the  father  alone ;  and  that  it  might  be  the 

real  intent  that  both  might  bar,  and  therefore  the 

^^endlnt  was  weU  barred.  ' 

40.  Frincis  Highway,  by  articles  previous  to  his  Highway 
marriage,  covenanted  to  surrender  customary  lands  1  Bi^r^p. 
ef  inheritance,  to  the  use  of  himself  for  life;  remaml  6^4. 2d  edit, 
der  to  his  intended  wife  for  life,  and  from  and  after 
ttie  decease  of  the  husband  and  wife,  to  the  ise  of 
the  heirs  of  her  body  by  him,  if  he  survived  her ; 
but  if  she  jurvived  him,  to  the  heirs  of  his  body,  on 
her  body  to  be  begotten ;  remainder  to  his  own  right 
heirs.    The  marrit^e  took  effect ;  and  the  husband 
'surrendered  the  estate  to  the  tiseft  mentioned  jn  the 
narrji^  articles,  and  wasi  admitted  accordingly : 
aftd,  at  the  same  court,  he  and  his  wife  surrendered 

Cc2 
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'the  estate  to  the  use  of  the  husband  and  wife  for  their 
joint  lives,  and  the  life  of  the  survivor,  and  "after 
their  deaths,  to  the  use  of  their  eldest  son  for  life, 
and  after  his  death,  to  his  first  son  who  should  live 
to  attain  21,  and  his  heirs  for  ever. 

Upon  a  question,  whether  the  first  surrender  to 
'the  uses  mentioned  in  the  articles  was  a  due  execution 
of  them }  the  Master  of  the  Rolls  (Sir  L.  Kenyon) 
said,  it  had  been  long  settled  that  articles  for  a  settle- 
ment on  a  husband  and  the  heirs  of  his  body,  -should 
be  carried  into  execution  as  a  strict  settlement ;  and 
it  had  been  considered  as  vain  to  make  a  settlement, 
-which  instantly  might  be  defeated  by  a  recovery. 
^But  the  doctrine  had  never  gone  so  far,  where  diat 
-party  could  not  suffer  a  recovery  alone.     He  said  be 
-did  not  know  that  the  point  had  been  decided ;  he 
must  therefore  decide  as  reason,  and  the  principles  of 
ilie  cases  decided,  led  him.     He  observed,  that  it 
was  anciently  a  common  mode  of  settlement,  to  the 
husband  for  life,  to  the  wife  for  life,  and  to  the  heirs 
of  die  body  of  the  wife  by  the  husband :  it  was 
thought  a  sufficient  precaution  to  preserve  the  intail, 
*  that  it  could  not  be  destroyed,  unless  both  htisband 
and  wife  concurred';  and  it  was  thought  better  that 
tlie  power  should  be  given  to  the  two  parents  con- 
curring, than  that  the  property  should  be  absolutely 
tied  up.     With  respect  to  the  case  before  him,  the 
limitation  appeared  to  be  anxiously  worded :  the  con- 
•currence  of  both  parties  was  necessary  to  destroy  the 
entail ;  whichever  survived,  it  was  out  of  the  power 
of  the  survivor.     He  thought  he  had  no  authority  to 
say/th^t  this  was  not  what  the  parties  meant;  that 
he  could  not  put  on  the  articles  tjie  construction 
contended  for  by  the  defendaiits ;  and  declared  that 
7  Vet.  390.     the  articles  were  properly  carried  into  execution  by 

the  first  surrender. 
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.  41.  Where  there  has  been  a  difference  between  Feame  Cont. 
two  sets  of  h'mitations  on  ihe  face  of  the  articles,  that  "^' 
evidenced  a  distinction  in  the  intention  of  the  parties, 
themselves,  between  a  strict  settlement  on  the  issue 
of  the  marriage,  and  an  entail  on  the  parent;  by 
expressly  securing  a  provision  for  such  issue,  .under 
a  limitation  of  one  fund  or  estate  in  the  way  of  strict 
settlement;  and  at  the  same  time  limiting  anothei: 
estate  in  a  more  general  way  to  the  heirs  of  the 
body  of  the  father ;  the  Court  has  thought  that  there 
was  not  sufficient  ground  for  executing  the  lattei: 
limitation  in  strict  settlement. 

42.  By  marriage  articles,  it  was  agreed  that  ^000  L  Cbamben  r. 
in  the  hands  of  trustees,  should  be  laid  out  in  the  2  AlTBq^afi. 
purchase  of  lands,  to  be  settled  on  the  husband  for 
life,  remainder  to  the  wife  for  life,  for  her  jointure, 
remainder  to  the  first  and  other  sons  of  that  marriage 
in  tail  male  successively,  chargeable,  with  2,000 /«  for 
younger  children,  ren^ainder  to  the  husband  in  fee. 
The  father  of  the  husband,  by  the  same  article 
covenanted  to  settle  other  lands,  after  his  own  depease, 
upon  the  husband  and  the  heirs  male  of  his  body, 
remainder  to  the  heirs  of  his  father.  The  husband's 
&ther  having  made  a  settlement  of  the  lands,  agreed 
to  be  settled  by  the  articles,  on  the  husband  and  the 
heirs  male  of  his  body,  with  remainder  to  hin\self  in 
fee,  one  point  was,  whethejr  this  was  a  good  .per- 
formance of  the  agreement,  and  if  the  limitation  ought 
not  to  have  been  to  tlie  husband  for  life,  with  remain- 
der  to  his  first  and  other  sons  in  tail  male  successivejiy, 
in  strict  settlement. 

Lord  King  held  that  the  settlement  made  by  the 
father  was  a  good  execution  of  the  agreement,  and 
confirmed  it.  He  said,  that  by  the  articles  these 
lands  were  not  intended  to  be  settled  as  a  provision 
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for  the  x^hildmh  of  that  mamage  (they  were  taken 
care  of  by  the  other  part  of  the  articles,  by  the  trust 
^money),  but  for  the  support  and  provision  of  the 
husband ;  and  it  was  not  like  the  common  case  of 
articles  for  a  settlement  on  the  marriage,  where  no 
other  provision  or  care  was  taken  for  litem :  *  and  the 
difierent  manner  of  penning  the  articles,  in  relalioii 
to  the  trust  money,  and  to  Ihese  lands ;  the  one  to 
be  in  strict  settlement,  to  the  first  and  other  sons  df 
the  marris^e,  the  other  limitation  to  the  hcnband 
and  the  heirs  male  of  his  body  generally,  and  not  tied 
up  to  the  issue  of  that  marriage ;  showed  plainly  the 
parties  understood  and  had  in  contemplation  the 
difference  between  a  strict  settlement  upon  the  issue 
Howell  r.  of  that  marriage,  and  a  general  settlement  upon  the 
2  v^.  358.    husband  and  the  heirs  male  of  his  body^ 

48.  The  Court  of  Chancery  will  put  the  same 
Construction  on  the  words  heirs  female,  in  favour  ef 
daughters,  as  it  does  on  the  words  heirs  male,  in 
favour  of  sons. 
West  V.  44.  By  articles,  in  consideration  of  an  intended 

2"p.^Wii».  marriage,  it  was  agreed  that  the  husband  should 
?^R  p  ^ttl^  J^is  estate,  to  the  use  of  himself  for  lifey  withoirt 
Ca,  225.    '    impeachment  of  waste,  remainder  to  the  intended 

wife  for  life,  remainder  to  the  heirs  male  of  the  hus- 
band by  the  said  intended  wife,  remainder  to  the 
heirs  male  of  the  husband  by  any  other  wife,  re* 
maindei*  td  the  heirs  female  of  the  husband.  He 
marriage  took  effect,  and  there  was  issue  one  daBgh- 
t6r.  The  husband  suffered  a  recovery  and  sold  Ae 
lands.  Upon  a  bill  by  the  two  daughters  of  the 
daughter,  they  insisted  that  the  estate  ought  to  have 
been  limited  in  strict  i&ettlement,  to  the  sons  of  the 
husband,  with  remainder  to  the  daughters  of  thtf 
marriage.    The  bill  was  dismissed.  ' 
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An  appeal  was  broi^ht  inr  the  House  of  Loxdi^^ 
where  it  was  contended,  that  by  the  marriage  articles, 
it  WES  agreed  that  the  estate  should  be  limited  to  the 
husband  for  life,  sans  wasted  and  that. he  should  have 
power  to  make  leases^  which  was  a  plain  evidence 
that  the  estate  was  intended  to  be  limited  in  strict 
settlement^  and  that  the  husband  should  be  but  tenant 
i&r  life,  and  have  no- power  to  bar  either  his  sons  or 
daughters  by  fine  or  recovery.   Hiat  it  was  objected^ 
that  though  courts  of  equity  had  in  like  cases  decreed 
an  execution  of  mamage  artides,  in  strict  settlement, 
in  favour  of  sons,  yet  they  had  not  extended .  it  in 
fisivour  of  daughters,  who  were  most  commonly  pro* 
vided  fer  by  a  term  of  years,  to  raise  portions  for 
ih^m^  in  case  of  failure  of  issue  male ;  but  to  this  it 
might  be  answered,  that  the  reason  seemed  to  be  as 
strong,  that  the  expression  of  heirs  female  of  the 
body^  contradistinguished  from  sons,,  in   marriage 
articles,  should  have  tite  same  construction  in  favour 
of  i&iughters^  as  the  expression  of  heirs  male  in  favour 
of  sins.    That  in  this  case  both  were  under  the  con- 
templation of  the  parties,  because  there  was  no  other 
provision  for  daughtei!9,  besides  the  limitation  in^ 
tended  for  them  by  the  articles ;  and  according  to  ' 
the  common  course,  where  provision  was  made  for 
daughters  by  a  term  of  years,,  it  was  always  so  limited, 
as  to  be  out  of  the  father's  power  to  bar  it.. 

(hi  the  other  side  it  was  contended,  that  there  was 
no  precedent  of  a  court  of  equity  having  interposed, 
to  carry  articles  into  strict  settlement,  in  favour  of 
heirs  female  in  any  case ;  and  much  less  in  a  case  of 
this  nature,  where  part  of  the  consideration  was  the? 
continuance  of  the  husband's  name,  which  could  not 
subsist  long  in  females  i  and  where  the^  remainder 
limited  to  them  was  to  commence  after  failure  of  issue 
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male  o£  the  husband  by  any  other  wife,  and  ctoiw 
sequently  after  an  estate  tail  in  him ;  which  remain^ 
der  was  of  no  account  in  the .  law,  as  being  subject 
to  be  barred  by  the  tenant  in  tail  in  possession. 

The  decree  was  reversed,  and  it  was  ordered  and 
ac^udged,  that  the  lands  contained  in  the  marriage 
articles  should  be  conveyed  to  the  two  grand- 
daughters, and  to  the  heirs  of  their  bodies,  as  tenants 

2  Vcs.  239.     in  common,  with  cross  remainders. 

4f5.  In  a  subsequent  case,  a  limitation  to  the  heirs 
of  the  body  of  the  husband,  with  an  express  pecu- 
niary provision  ibr  the  daughters,  was  held  not  to  be 
equivalent  to  a  limitation  to  heirs  female. 

Powell  46.  Thos^  wherein  consideration  of  a  marriage, 

▼  Price 

2  P.  Wmi.     ^^^  ^^  5,000/.  portion,  articles  were  entered  into, 
536.  whereby  the  intended  husband,  for  making  provision 

for  the  issue  of  that  marriage,  covenanted  with  the 
wife's  trustees,  to  convey  certain  estates,  to  the  use 
y  of  himself  for  life,  without  waste,  remainder  to  trus- 

tees to  '  preserve  contingent  remainders  ;  remainder, 
as  to  part,  to  the  wife  for  her  jointure ;  remainder,  as 
to  the  whole,  to  the  fifst  and  other  sons  of  the  mar- 
riage, in  tail  male  successively ;  remainder  to  the 
heirs  male  of  the  body  of  the  husband,  (that  is,  by 
any  wife) ;  remainder  to  the  heirs  of  his  body  by  his 
said  wife  j  and  for  want  of  such  issue,  to  his  own 
right  heirs.  In  which  articles  there  was  a  clause  em* 
powering  the  husband  and  wife  to  make  leases  at  the 
old  rent ;  and  also  a  clause,  that  if  the  husband  shouldr 
die  witliout  issue  male  by  his  said  wife,  and  there 
should  be  daughters,  if  but  one  daughter,  then  such 
daughter  should  have  3,000  /.,  and  if  more  daughters 
than  one,  4,000/.  among  them,  to  be  secured  upon, 
some  part  of  the  estate.  There  was  but  one.  dai^- 
ter  of  .the  marriage.  .  The  husband  survived  his  wife,; 
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and  suffered  i^  recovery  of  the  lands ;  and  n^e  ano- 
ther settlement  of  them  on  his  second  marriage,  sub- 
ject, as  to  part,  to  a  trust  ^or  raisii:^  3,000/.  for  his 
daughter  by.  his  first  wife,  in  satisfaction  for  the  por- 
tion she  was  entitled  to  under  the  first  articles  ;  and 
maintenance  for  her  in  the  mean  time.  The  ques-. 
tion  was,  whether  this  being  in  case  of  articles,  should 
not  be  taken  as  if  the  limitation  had  been,  to  the 
daughters  of  the  husband^  by  his  first  wife ;  for  then 
they  could  not  be  barred  by  the  recovery. 

It  was  insisted,  on  beh^f  of  the  daughter,  that  the 
issue.of  the  marriage,  and  consequently  the  daugh- 
ter, were  purchasers,  in  consideration  of  the  mar- 
riage, and  the  mother's  portion.    That  thd  limitation 
to  the  heirs  of  the  body  of  the  husband,  by  his  first, 
wtfe,  being  by  way  of  articles,  must  be  the  same  as  if 
it  bad  been  to  the  daughters  ;  for  it  could  not  be  in- 
tended in  favour  of  the  sons  of  that  marriage,  there 
being  an  express  limitation  before  to  them ;  and 
though,  if  this  had  been  in  a  settlement,  there  being 
a  precedent  limitation  for  life  to  the  husband,  it  would 
have  been  an  estate  tail  in  him,  and  barrable  by  a 
cqmmbn  recovery,  yet  it  was  otherwise  where  it 
rested  upon  articles;  for  in  that  case,  an  express 
estate  for  life  being  limited  to  the  husband,  as  in  this 
case,  such  express  estate  excluded  the  raising  or  vest- 
ing of  any  different  estate  in  him,  by  virtue  o£  any 
lixnitation  to  the  heirs  of  his  body.     On  the  other  side 
it  was  said  and  resolved,  that  though  here  was  notice 
of  the  marriage  articles,  yet  the  3,000/.  secured  by 
the  settlement  on  the  second  marriage  was  an  actual 
satisfaction  of  all  demands  by  these  -articles :  and 
though  a  limitation  by  articles  to  the  heirs  male  of 
the  marriage,  ailer  an  express  estate  for  life  to  the 
&ther,,  should  be  taken  to  mean  a  remainder  to  the 


first  and  other  sons,  it  did  not  follow  that  such* 
limitatHintotheheifSofthebodyy  must  be  equl valnli 
to  a  remainder  limited  to  danghters  j  especially  ia 
this  case,  where  they  were  postponed  to  the  limita* 
tion  to  the  heirs  male  c^the  body  of  the  husband,  by 
any  wife ;  and  where  there  was  an  express  pecuniaiy 
provision  made. for  the  daughters  by  the  first  wifej 
which  was  all  the  said  daughters  were  to  depend  upm. 
As  to  the  case  of  West  v.  Erisey,  there  was  this  di- 
versity.   In  that  t^ase,^  no  portion  was  provided  for  the 
daughters  of  the  first  marriage  ;  in  the  present  casr 
portions  in  all  events  were  secured  to  wach  dau^ten* 
ante,  i  44.,     In  West  v.  Erisey,  the  remainder  was  to  the  hew 

female  of  the  body  of  the  husband  by  the  first  wife, 
so  that  the  dau^iters  were  more  immediately  in  the 
view  and  -contemplation  of  the  parties  in  that,  thaa? 

SSSr  ^^^P"'^^*'^^*    Decreed,  that  the  daughter  waft 
147,  '^  entitled  to  the  premises,  by  vijlue  of  the  linita- 

tion  in  the  marriage  articles,  to  the  heirs  of  the  bodjr 
of  the  husband,  by  the  first  wife* 

47*  As  the  word  issue  equally  comprehends  md^ 

and  female  children,  sn  agreement  to  settle  lands  on 

the  issue  of  the  marriage,  has  been  held  to  extend  to* 

daughters. 

Hart  V.  48.  By  articles  in  consideration  of  marriage,  the^ 

3Atk.37i. '  intended  husband  covenanted  to  convey  landi  to 

trustees,  in  trust  for  himself  for  life,  remainder  to 
his  wife  for  life,  and  afler  the  determination  efth^e 
estates,  then  to  the  issue  of  this  match,  in  such  tort, 
manner,  and  form,  and  subject  to  such  charges  for 
younger  children,  as  the  husband  should  thetesfier 
by  deed  or  will  appoint  Lord  Hardwieke  said,  the? 
word  issue  meant  issue  female  as  well  as  male ;  aod 
therefore  if  it  had  gone  no  farther  than  to  the  issued* 
the  marriage,  and  abiQ  had  been  brought  fotcBnyiag 
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the  articles  into  execution,  the  settlement  must  have 
been  to  all  the  issue ;  to  the  first  and  every  other 
son  ;  and  for  default  of  such  issue,  to  the  daughters, 
with  proper  remainders  following  one  afler  another. 
He  had  known  several  decrees  of  this  kind  upon  the 
words,  issue  of  the  marriage.  But  then  the  subsequent 
words-r-^'  In  such  sort,  manner,  and  form,  and  sub- 
ject to  such  charges  for  the  younger  children,  as  the 
husband  should  thereafter,  by  deed  or  will,  order  and  • 
appoint,'^  were  relied  on  by  the  defendant ;  and  it 
had  been  insisted  that  this  left  a  power  in  the  father, 
as  to  the  manner  and  quantity  of  interest  the  chil-  ]^^^  ^' 
dren  should  take  out  of  the  estate.     He  agreed  that  Amb.  274. 
it  did,  as  to  the  manner,  but  not  as  to  the  interest.      j^^  152.     ' 

4G.  In  the  preceding  cases,  there  were  articles  only,  Settletneots 
and  no  settlement  previous  to  the  marriage ;  and  the  ^^  Ar^cT*" 
Court  ^was  required  to  carry  the  articles  into  execu*  rectified, 
tion ;  or  to  rectify  the  settlement  made  aftet  the 
marriage,  in  consequence  of  the  articles.    But  there 
are  also  instances  where  there  were  both  articles, 
and  a  settlement  expressly  in  pursuance  thereof, 
made  previous  to  the  marriage ;  and  the  Court,  upon 
an  application  for  that  purpose,  has  interfered  to 
rectify  such  settlement,  in  conformity  to  the  nature, 
or  constructive  import    of  =  the  limitations   in  the 
articles. 

50.  Thus,  in  the  case  of  Honor  v.  Honor,  a  settle-  ante,  j38. 
ment  was  made  before  the  marriage,  reciting  the 
articles,  and  expressed  to  be  made  in  pursuance 
thereof,  whereby  the  lands  were  limited  to  the  hus- 
band for  life,  remainder  to  the  wifb  for  life,  remain- 
(fer  to  the  heirs  of  the  body  of  the  husband,  on  tiie 
wife  to  be  begotten.  Lord  Cowper  said,  it  was  a  plain 
mistaket  in  niaking  the  settlement  vary  from  the 
aiticlei  ;  for  the  settlemest  being  said  to  be  made  in 
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pursuance  thereto/ showed  there  was  no.  alteration 
of  the  intention,  nor  any  new  agreement,  between 
the  making  of  the  articles,  and  the  settlement. 
Therefore,  decreed  a  conveyance  of  the  lands  to  the 
father  for  life,  remainder  to  the  plaintifl^  the  son,  in 
tail. 
«ntc,  5  44.        51.  So  in  the  case  of  West  v.  Erisey,  a  settlement 

was  made  before  the  marriagef  mentioned  to  be  in 
pursuance  and  performance  of  the  articles,  by  which, 
after  the  limitation  to  the  first  and  other  sons  of  the 
husband  by  any  other  wife,  the  lands  were  limited 
to  the  heirs  of  the  body  of  the  husband  by  the  wife. 
And  it  was  ordered  by  the  House  of  Lords,  that  the 
lands  should  be  conveyed  to  the  grand-daughters,  in 
the  manner  already  stated. 
Roberts  r.  >5S.  By  articles  before  marriage,  an  estate  wa& 
fv(M^^8  agreed  to  be  settled  on  the  husband  for  life,  remain- 
der to  the  heirs  male  of  his  body,  with  power  to  raise 
portions  for  younger  children.  A  settlement  .was 
siflerwards  made,  also  before  marriage,  in  pursuance 
of  the  articles ;  and  observing  the  very  words  of  the 
articles.  The  husband  levied  a  fine,  and  declared 
the  uses  to  himself  in  fee.  The  son  brought  a  bill  to 
have  the  settlement  rectified,  according  to  the  inten- 
tion of  the  iirticles,  which,  was,  to  make  his  father. 
tenant  for  life  only,  although  the  words  both  of  the 
articles  and  settlement,  in  construction  of  law,  made 
him  tenant  in  tail.  Before  marriage,  indeed,  the 
parties  might  qome  to  a  new  agreement,  but  the 
settlement  itself  being  in  pursuance  of  the  articles^ 
excluded  any  such  notion. 

Lord  Hardwicke  said,  this  was  the  common  casi^ 
the  variation  from  the  intent  of  the  articles,  and  frcxn 
the  ordinary  course  of  settlements,  not  arising  from 
any  new  agreement  (being  made  in  pursuance  of 
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the  articles),  or  fraud  ;  but  from  mistake  in  not  at- 
tending to  a  strict  settlement ;  the  reason  of  which 
was  unanswerable,  viz.  that  on  a  settlement  for 
valuable  consideration,  to  make  the  father  tenant  in 
tail,  would  be  nugatory,  and  the  same  as  making  him 
tenant  in  fee ;  therefore  the  son  was  entitled  to 
relief,  and  to  have  the  settlement  rectified  according  ^ 
to  the  true  intent  of  the  articles. 

53.  But  where  both  articles  and  settlement  are  LeffST. 
previous  to  marriage,  at  a  time  when  all  parties  are  por^t^  R. 
at  liberty,  and  the  settlement  is  not  expressed  to  be  20. 
made  in  pursuance  and  performance  of  the  articles ; 
there,  if  the  settlement  differs  from  the  articles,  it 

will  be  considered  as  a  new  agreement  between  the 
parties,  and  will  control  the  articles^ 

54.  It  should  however  be  observed,  that  the  Court  Except  in  the 
of  Chancery  will  not,  in  those  cases,  relieve  against  pj^chwers 
purchasers  for  a  valuable  consideration,  and  without . 

notice.  As  in  the  case  of  West  v.  Erisey,  where  one 
of  the  objections  to  the  appeal  was,  that  if  the 
articles  should  be  allowed  to  control  the  settlement, 
the  purchasers  under  the  husband  would  be  afifected. 
To  which  it  was  answered,  that  the  appellant's  biU 
was*  not  brought  against  any  purchaser,  as  to  the 
parts  of  the  estate  sold  by  the  husband  ;  since  the 
appellants  only  prayed  satisfaction  out  of  his  personal 
estate  ;  and  the  decree  was  according  to  such  prayer, 
and  did  not  affect  the  purchasers* 

:5S.  So  in  tlie  case  of  Powell  v.  Price,  it  was  ad-  ante,  §  46. 
mitted,  that  if  the  trustees  under  the  settlement,  or 
the  second  wife,  had  had  no  notice  of  the  articles 
made  on  the  first  riiarriage,  then  their  being  pur-  Warwick  t. 
chasers  without  notice  would  haVe  been  a  bar  to  the  3^^29*1 
plaintifPs  claim,  by  the  articles. 


I   • 


398 


TiOeXXXlL   Deed.    Ch.xm.S9&^. 


The  Rule  not  56.  This  rule  does  not  appe^  to  hkn  beat 
Siwlln  CjSm  ^"^^'^y  applied  in  the  construction  of  assignttenb 
of  Terms  for  of  terms  for  years ;  for,  in  die  early  cases»  tibe  woii 

FMurne's  Ex.  ^^^  ^  ^^^  hody  appear  to  have  been  considered  is 
De?.  6th  edit,  ^ords  of  purchase. 

490. 

Peacock  t.  ^7*  'The  trust  of  a  term  for  years  was  limited  upon 
Spooner,  ^  marriage,  to  A.  the  husband  for  life,  then  to  B.  the 
195.    '    *     wife  for  life,  and  then  to  the  heirs  of  the  body  of  th 

wife,  by  the  husband  to  be  begotten.  Loid  Cfaas- 
'  cellor  Jefflries  decreed,  that  the  whcde  vested  in  the 

wife.  Afterwards  the  Lords  Commissioners,  Tmor, 
2Freem.  114.  Rawlinson,  and  Hutchins,  resolved,  that  the  issue 

)  P  Wins 

should  have  it ;  for  to  support  the  intent  of  the  set- 
tlement they  would  take  the  words  heirs  of  the  Itody 
to  be  descriptio  personcgj  and  not  words  (^limtaliM; 
which  was  affirmed  by  the  House  of  Lords. 

58.  A  termor  fof  years,  by  settlement  m  his  mir- 
riage,  assigned  his  term  to  trustees,  in  trust  fev  hifli- 
self  for  life,  remainder  to  his  wife  for  life,  remain- 
der of  one  moiety  to  the  heirs  of  the  body  of  the  irife 
by  the  husband,  remainder,  as  to  the  other  mmety,  to 
the  children  of  the  body  of  the  wife.  The  husband 
died,  leaving  a  son  of  that  marriage.  The  wifb  mar- 
ried again,  and  had  a  son  by  the  second  husband. 
Upon  a  question  whether  the  whole  interest,  in  ^ 
first  moiety  of  the  term,  veirted  in  the  wife  I^ 
Somers  held,  that  the  case  of  Peacock  v.  »Spooi«r 
having  been  decided  by  the  House  of  Lords>  itMiat 
govern  this  case.  There  the  like  limitation  to  the 
heirs  of  the  body  of  the  wife,  by  the  husband  to  k 
begotten,  was  adjudged  to  be  taken  as  wofds  of po** 
chase,  and  not  as  words  of  limitation. 
J^^-  59.  So  where  A.,  possessed  for  2,000  yeas  «f  * 

2Vern/23.    tonemopt,  in  consideration  of  a  marcifige;  sud  of 

1  P.  Wms.  - 

1S4.  S 


133. 


2  Atk.  73. 


Dafibrny. 
Goodman, 
2  Vera.  362. 


IP.  Wms. 
372. 
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iSSOL  pprtion^  and  for  provisipn  and  stay  of  living  of 
theliusband  and  wife,  and  their  children,  demised 
.^  trustees  fox  1700  years,  if  he  and  his  wife  or  any  of 
.tfhm  issue  should  iiye  so  long,  in  trust  for  the  hus- 
band for  99  years,  remainder  to  the  heirs  of  the  body 
9f  A.  by  that  wife*  They  had  issue  three  daughters ; 
two  of  whom  got  an  assignment  of  the  whole  term, 
and  had  administration  to  the  father.  And  the  que»> 
tion  was,  wheUicsr  the  third  daughter  was  entitled 
to  a  third  wi^  her  sisters  ;  lor  though  it  was  insiftted 
for  the  administratris;,  that  the  trust  of  the  whole 
term  vested  in  the  father,  and  was  executed  in  hin^ 
and  that  the  daughters,  though  the  heirs  of  his.  body, 
could  not  take  by.  purchase  in  this  case,  yet.  the 
Master  of  the  Rolis  (Sir  John  Trevor)  conceived,  that 
inasmuch  as  there  was  a  particular  term  of  99  yeai9 
taken  out  of  the  1700,  and  the  father  had  a  parti* 
cuiar  estate  limited  to  him  during  99  years,  the  trust 
of  the  whole  term  during  the  1700  years,  was  not  ex^ 
ecuted  to  the  father.  And  his  Honour  said,  that  the 
construction  of  trusts  must  be  governed  by  intention ; 
and  this  being  the  case  of  a  marriage  iettlement,  and 
the  intention  plain,  it  ought  to  be  jpported.  And 
his  Honour  did  conceive  in  this  case,  that  though  the 
word  heirs  was  not  properly  a  word  of  purchase,  yet 
there  being  a  particular  estate  for  life,  during  a  par- 
ticular term,  limited  to  the  father,  that  the  limitation 
to  tte  heirs  of  his  body  afterwards^  on  that  marriage, 
would  carry  it  to  all  the  daughters  eqjually :  a^d .  he 
was  the  more  of  that  opinion,  because  it  was  declared 
in  the  deed^  ihstf  after  the  death  of  the.  father^  the 
trastees  should  execute  estates  to  the  t  person  aiid 
persons  respectively>  that  should  be  interested,  ac- 
cordkig  y>  their  respective  shares  therein;  which 
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showed  that  the  children  should  all  take  their  seveial 
shares. 
But  is  now        Qfi,  Mr.  Feame  observes,  that  in  the  cases  of  Pea- 
^^DeT.d02.  cock  V.  Spooner,  and  Daffom  v.  Goodman,  no  par- 
4th  edit.        ticular  expressions  determined  the  intent  to  be  that 
the  heirs  of  the  body  should  take  as  purchasers.  But 
these  being  cases  of  marriage  settlement,  it  was  rea- 
sonably enough  inferred  that  the  issue  of  the  mar- 
riage were  intended  objects  of  the  settlement,  aod 
the  term  not  designed  to  vest  wholly  in  the  mother. 
But  in  subsequent  cases,  the  words  -heirs  of  the  body 
were  held  to  be  words  of  limitation. 
Webbv.  61.  Edward  Webb,  the  defendant's  graadfather, 

^®**^\!.;r'    in  consideration  of  a  marriafi^e  between  Thomas  his 

Wms.  132.  ,   ^         ,  .      1  ./^        , 

son,  and  Anne  his  then  wife,  and  S50  L  porboD,  as- 
signed divers  lands  to  trustees  for  the  remainder  of  a 
term  of  1000  years,  upon  trust  to  permit  tlie  son 
to  enjoy  the  same  so  long  as  he  should*  live,  ^ 
after  his  decease,  then  to  Anne  his  wife  as  long  a* 
she  should  live,  and  after  their  decease,  to  pennrt 
the  heirs  of  the  bodies  of  the  said  Thomas  the  son 
and  Anne  his  wife  to  be  begotten,  to  hold  the  pre- 
mises during  the  remainder  of  the  term ;  and  m 
want  of  such  issue,  to  be  enjoyed  by  the  Hght  heiis 
of  the  said  Thomias  the  son.  Thomas  and  Anne  bad 
several  children  ;  and  he  having  survived  his  we^ 
and  settled  about  two  thirds  of  his  estateon  the  de- 
fendant, his  eldest  son,  and  being  indebted  «Ikhi* 
300  i,  made  a  mortgage  of  the  premises  for  secun^ 
that  money  ;  and  in  order  thereunto  took  out  9m' 
nistration  to  the  surviving  trustee,  and  ^^^^^^ 
assigned  the  term  to  the  plaintifis,'^upon  tfust  to 
the  same,  and  pay  off  the  mortgage.  The  plaintifc^ 
trustees,  being  disturbed  by  the  defendant  (tbed^ 
•on),  brought  their  bill  for  the  execution  of  the*>>^ 


Ift&  XXXII.  Deed.  Ch.  xxii.  §  61—64.  401 

trust  The  defendant,  by  his  answer,  set  forth  the 
first  deed  of  trust,  and  insisted  that  he,  as  eldest  son 
and  heir  of  his  father  and  mother,  was  entitled  to  the 
premises,  by  virtue  of  that  settlement.  The  cause 
was  heard  before  the  Master  of  the  Rolls  (Sir  John 
Trevor),  who  dismissed  the  plaintiff's  bill. 

Upon  a  petition  to  Lord  Keeper  Harcourt,  it  was 
reheard  by  him ;  he  said,  he  never  heard,  before  the 
case  of  Peacock  v.  Spooner,  that  the  limitations  of  a 
term  in  equity,  differed  from  the  case  of  a  freehold  at 
common  law ;  and  as  that  case  differed  from  this  in 
several  material  circumstances,  he  thought  himself 
at  liberty  to  determine  this  as  if  the  case  of  Peacock  y,^^^ 
v.  Spooner  was  out  of  the  way;  and  reversed  the:  Tit. 8.  c.  2^ 

decree. 

62.  A  term  was  vested  in  trustees,  by  a  voluntary  Thubridge; 
deed,  in  trust  to  pay  the  profits  to  Sarah  Sharp  2  ves.  233^ 
during  her  life,  and  immediately  after  her  decease,  to 

the  heirs  of  the  body  of  Sarah,  lawfully  to  be  begotten, 
if  the  term  should  so  long  endure  ;^  and  for  default  of 
such  issue,  to  the  grand-daughter  of  the  settlor.  Lord 
Hardwicke  was  of  opinion  that  the  whole  trust  of 
the  term  vested  in  Sarah  Sharp. 

63.  Notwithstanding  the  authority  of  the  two  pre-  Unless  a  con- 
ceding cases,  there  have  been  other  determinations,  Jol^appeiu'' 
in  which  the  Court  of  Chancery,  proceeding  entirely 

upon  circumstances  of  evidence  of  intention,  have  held 
the  words,  heirs  of  die  body,  to  be  words  of  purchase. 

64.  Edward  Bussey  being  possessed  of  a  term  for  Hodsol 
59  yeara^  by  voluntary  deed,  conveyed  it  to  trustees,  2  AtkJ89! 
in  trust  to  permit  Grace  Bussey  his  wife  to  receive 

the  rents  and  profits  for  the  said  term  of  59  years, 
if  she  should  so  long  live,  and  after  her  decease,  to 
the  use  of  the  said  Edward  for  life,  and  after  the 
decease  of  Edward  and  Grace,  then  in  trust  for  the 
VoL.IV.  Dd 
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heirs  of  the  body  of  the  said  Grace  by  the  sadd 
Edwatxl,  and  to  their  executors,  administrators,  and 
assigns,  for  the  residue  of  the  said  term ;  and  for 
want  of  such  issue,  &c.  Lord  Hardwicke  was  of 
opinion  that  the  whole  did  not  vest  in  Grace,  the 
words  not  being  words  of  limitation,  but  of  purchase; 
and  that  they  might,  frojn  the  circumstances  of  the 
case,  be  considered  as  words  of  purchase,  appeared 

Tit.  38. c.  14.  from  Archer's  case,  where  the  superadded  words  of 

limitation  made  the  word  heir  a  word  of  purchase. 

Price  ?.  65»  A  person  on  his  marriage  settled  a  leasehold 

2Ve8.234.     estate  to  trustees,  to  the  sole  and  separate  use  of 

his  intended  wife  for  life,  for  her  jointure ;  and  from 
and  after  her  decease,  to  the  use  of  the  heirs  of  the 
body  of  the  wife,  by  the  husband  to  be  begotten ; 
and  for  want  of  such  issue,  to  the  use  of  the  husband 
and  his  heirs  for  ever.    Sir  Joseph  Jekyll  held,  that 

Sands  v.        on  the  wife's  death,  the  leasehold  vested  in  the  hd» 

Kves.    ofher  body,  as  purchasers 
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Section  1. 

TITE  have  seen  that  by  the  introduction  of  the  Peapetuities 
^  ^  feudal  law  into  England,  all  real  property  was  dwc^uraged, 
rendered  unalienable  ;  but  by  degrees  the  proprietors 
of  land  acquired  a  power  to  dispose  of  it ;  which  was 
found  to  be  so  beneficial  to  the  country,  that  the 
Judges  have,  for  many  centuries,  established  it  as  a 
rule,  that  real  property  should  in  no  case  be  rendered 
perpetually  unalienable ;  or,  as  it  is  usually  expressed, 
that  perpetuities  should  not  be  allowed.  And  this 
rule  being  founded  on  principles  of  general  policy, 
18  adopted  by  the  courts  of  equity,  in  as  full  an  extent 
as  by  the  courts  of  law. 
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S.  Thus  it  has  been  stated,  that  an  unlimited 
power  of  alienation  is  an  incident  so  inseparably 
annexed  to  an  estate  in  fee  simple,  that  it  cannot  be 
restrained  by  any  proviso  or  condition  whatever. 

3.  The  statute  De  Donis  was  procured  by  the 
nobility  for  the  purpose  of  rendering  their  possessions 
unalienable.  But  the  Judges,  by  means  of  common 
recoveries,  and  by  their  construction  of  the  statutes 
of  fines,  effectually  defeated  the  operation  of  this 
statute ;  and  also  laid  it  down  as  a  rule,  that  a  tenajit 
in  tail  cannot  be  restrained  from  barring  his  estats 
by  those  assurances. 

4.  Any  other  mode  of  restraining  a  tenant  in  tail 
from  alienation  will  also  be  deemed  void,  as  tending 
to  a  perpetuity. 

5.  John  Blunt  devised  real  estates  to  his  cousin 
John  Harris  for  life,  remainder  to  the  issue  male  of 
John  Harris,  and  to  his  and  their  heirs,  share  and 
share  alike  ;  and  for  want  of  such  issue,  to  the  issue 
female  of  J.  Harris,  and  her  and  their  heirs;  remain- 
der over :  with  a  proviso,  that  if  J.  Harris,  or  his  issue, 
should  alienate,  mortgage,  or  incumber,  or  commit 
any  act  or  deed  whereby  to  alter,  change,  charge, 
or  defeat  the  said  bequests,  they  should  pay  QfOOOL 
to  the  person  who  ought  to  take  next  by  means  of 
the  said  limitations.  John  Harris  having  two  daugh- 
ters, he  and  they  joined  in  suffering  a  recovery. 

Lord  Keeper  Henley,  after  taking  time  to  con- 
^ider,  delivered  his  opinion,  that  John  Harris  took 
an  estate  tail ;  and  that  the  proviso  was  repugnant 
to  the  estate. 

6.  Lands  were  limited  by  deed  to  trustees  and  their 
heirs,  to  hold  to/the  use  of  them,  their  heirs  and 
assigns  for  ever,  in  trust  to  the  use  of  Charles  Main- 
waring  (the  settlor)  for  life,  and  after  his  decease,  to 
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the  use  of  trustees  for  1,000  years,  subject  to  the  uses, 
trusts,  and  conditions  after  mentioned ;  and  after  the 
determination  of  that  term,  to  the  use  of  Sir  H.  Main- 
waring  for  99  years,  if  he  should  so  long  live ;  and  after 
the  determination  of  that  estate,  to  trustees  during 
liis  life,  to  preserve  contingent  remainders ;  remainder 
to  his  first  and  other  sons  in  tail  male ;  with  several 
remainders  over ;  with  a  declaration  that  ihe  term  of 
lyOOO  years  was  so  limited,  to  the  intent  and  purpose 
that  all  and  every  the  person  and  persons,  other  than 
Charles  Main  waring,  on  or*  to  whom  any  estate  or 
interest  in  the   said  premises   was   thereby  before 
settled  or  intended,  might  be  content  to  accept  the 
same  in  such  manner  as  the  same  was  in  and  by  the 
said  indenture  before  limited  and  appointed;  and 
that  it  should  not  be  in  the  power  of  them  or  any  of 
them  to  anticipate,  prevent,   or  destroy   the  trust 
estate   or  benefit  of    him    or  them  appointed  to 
succeed.  And  it  was  declared,  that  the  trustees,  their 
executors,  &c.  should  or  might,  after  any  contract 
or  agreement  made  touching  alienation  of  the  said 
premises,  or  any  part  thereof,  but  before  any  aliena« 
tion  should  be  actually  made,  or  any  act,  matter,  or 
thing  done  which  might  amount  or  be  construed  to 
prevent  the  said  premises,  or  the  trust  thereof,  from 
going,  remaining,   coming,  or   being  according  to 
the  limitations  aforesaid,  by  sale  or  mortgage  of  all 
the  said  premises,  for  and  during  the  remainder  of 
80  much  of  the  same  term  as  should  be  then  to  come, 
or  of  a  competent  part  thereof,  raise  the  sum  of  5,000^  ^ 
&c.  and  pay  the  same  unto  such  person  or  persons 
respectively  as  would  from  time  to  time  be  entitled 
to  the  premises,  in  case  such  person  or  persons,  con- 
tracting to  alien  the  premises,  were  actually  dead, 
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A  person  who  was  tenant  ih  tail  under  this  setile- 
ment,  having  suffered  an  equitable  recovery,  to  the 
use  of  himself  and  his  heirs,  filed  his  bfll  in  GattSt- 
eery,  praying  that  he  might  be  dciclared  entitled  Vb 
the  legal  estate,  discharged  of  the  trusts  of  the  tern, 
and  a  cotiveyande  thereof. 

The  Master  of  the  Rolls  (Sir  R.  P.  Arden)  said 

it  was  a  Aiere  device  to  prevent  alienation ;  whi<A 

infra.  was  attempted  in  the  Duke  of  Marlborough's  case, 

upon  very  great  advice  ;  and  the  House  of  Lords  had 

no  difficulty  in  affirming  Lord  Northington's  decree. 

He  should  therefore  adopt  the  words  of  Lord  North- 

ington  in  that  case.     Declare  the  tnists  of  the  term 

of  1 ,000  years,  as  tending  to  a  perpetuity,  and  being 

inconsistent  with  the  rights  of  the  several  persons  to 

whom  estates  in  tail  are  limited  by  the  said  deed,  to 

be  void,  and  of  no  effect.  * 

History  of         7*  Although  public  policy  has  long  been  averse 

Settlements,   f^^^  perpetuities,  yet  the  general  propensity  of  in- 

♦         dividuais  to  preserve  their  acquisitions  in  their  owfi 

families,  as  long  as  the  law  would  admit,  induced 

them  to  adopt  various  modes  of  preserving  their 

estates  in   their  families,  by  preventing  their  im* 

mediate  descendants  from  alienating   them.    TbS 

produced  what,  in  modem    language^   are  called 

Tit.  2.  c.  1.     settlements.    The  iSrst  of  these  was  effected  by  the 

W   '  r.^^,    credtioti  of  a  conditional  fee,  Which  had  two  efl^ts  : 

1  Inst.  290  6. 

n.  1.  §  3.       1.  Of  suspendmg  the  power  of  alienation  till  fee 

birth  of  issue.  S.  Of  preserving  *he  rfipheritahce  ifl 
a  particular  line.  When  these  estates  were  converted 
into  estates  tail  by  the  statute  De  Donis,  a  simple 


*  It  has*  been  stated  that  a  Condition  of  Non-alienation  may  be 
inserted  m  a  Lease  for  Life  or  Years.    Tit.  13.  c.  1.  §  33. 
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entail  of  the  land  was  sufficient  to  preserve  it  in  the 
iwntly  of  the  settlor.  But  upon  the  introduction  of 
fines  and  recovenes^  settlements  of  this  kind  were 
found  to  be  ineiiectual,  being  barrable  by  the  first 
tenant  in  taiL 

8.  When  women  seised  of  estates  tail  of  the  gift  <^ 
their  husbands  were  prohibited  by  the  statute  11  Ht.da.c.  lo. 
Hen.  VIL  c.  SO.  fro^n  alienatiug  them ;  and  husband^ 
seised  in  right  of  their  wives  were  prohibited  by  the 
statute  3%  Hen.  VIII.  c.  28.  from  alienating  them  ;  it 
became  usual  to  limit  the  husband's  estate  to  t^e 
husband  and  wife,    and  the  heirs   of  the  body  of 
the   wife  by  the  husband ;  and  to  limit  the  wife's 
estate    to  the  husband  and    wife,    and    the  heirs 
of  the  husband  by  the  wife;  by  which  means  the 
estate  was  secured  to  the  parents,  during  their  lives, 
and  to  the  issue,  against  the  act  of  either  parent ;  for 
nothing  but  the  concurrent  act  of  both  parents  could  Highway  v. 
deprive  the  issue  of  the  estate  j  while  there  was  a  vite,  c  *  22. 
provision  for  unforeseen  events,  by  their  co-operation  ^  ^^* 
during  their  joint  lives.     During  the  life  of  the  sur* 
viving  parent,  the  same  effects  might  be  produ^d 
by 'the  co-(^)eration  of  that  parent  and  ttie  issue. 
And  after  the  decease  of  bofli  the  parents,  tlte  estate 
was  restored  to  the  issue,  with  a  complete  power  of 
alienation. 

.9*  The  last  mode  of  settlements  was. by  limiting 
estates  for  life  to  all  the  persons  then  in  being,  with 
leiiuunders  to  their  children  by  purchase.  This  was 
however  subject  to  one  inconvenience ;  for  the  tenants  Tic.  ]  6.  c.  6* 
for  life  might  bar  the  remainders  to  their  children  by 
the  destruction  of  their  e^tes  y  but  the  invention 
of  trustees  to  preserve  contingent  remainders,  of 
which  an  account  has  been  already  given,  proved  Idem,  c.  7. 
an  effectfial  remedy  to  this  abuse.     From  that  time 

Dd4 
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the  usual  mode  bf  settlements  upon  marridge  has 
been,  by  a  limitation  of  the  estate  to  the  intended 
husband  for  life,  n^nainder  to  trustees  to  preserve 
Contingent  remainders,  remainder  to  the  first  and 
other  sons  of  the  marriage,  severally  in  tail,  remainder 
w'^er :  by  this  means  the  estate  is  rendered  unalien- 
able till  the  eldest  son  of  the  marriage  attains  the  9ge 
of  21,  when  he  can  join  vnth  his  father  in  suffering 
a  common  recovery,  by  which  the  estate  tail  limited 
to  the  eldest  son,  and  all  the  subsequent  remainder 
are  barred,  and  a  new  estate  in  fee  simple  is  ac- 
quired. 

10.  Another  mode  of  protracting  the  power  rf 

alienation  was  invented  long  after,  by  limiting  the 

Tit.  16.  c.  7.1  estate  to  the  intended  husband  for  99  years  if  he 

*  ^^'  should  so  long  live,   and  vesting  the  freehold  in 

trustees  during  his  life,  upon  which  there  was  a  limits 

tion   to  the  first  and  other  sons  of  the  marriage 

severally  in  tail ;    by  which   means  the  power  of 

barring  the  entail  was  in  general  protracted  till  the 

death  of  the  father.    But  this  kind  of  settlement  is 

now  generally  disused. 

SetUemcnts        !!•  Although  estates  for  Itfe  are  not  capable  of 

finLife^      being  entailed,  yet   they  may  be  so  settled,  as  to 

Tit.  3.  c.  1.    answer  the  purposes  of  an  entail  $  and  be  rendered 

§  1 1  &  12.      unalienable  almost  for  as  long  a  time  as  estates  of 

inheritance.  Thus  an  estate  for  life  or  lives  may  be 
limited  to  a  person  for  life,  remainder  to  his  Sist  and 
other  sons,  severally  in  tail  j  and  such  a  settlement 
can  only  be  barred,  when  the  eldest  son  attains  the 
age  of  21  years. 
Of  Terms  for  12.  Terms  for  years  are  also  incapable  of  being 
S*  e!  c.  2.    ^^t^il^d,  because  that  would  tend  to  a  perpetuHy. 

*  26. '  But  still  terms  for  years  may  be  settled  by  deed  or 

trust,  as  eflfectually  as  estates  of  inheritance.   Thus 
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4t  declaration  of  the  trust  of  a  term  for  A.  for  ao 
many  years  of  the  term  as  he  shall  live,  and  irom 
his  decease  upon  trust  for  his  firat  and  other  sons 
•severally,  and  the  heirs  of  their  bodies,  is  good ;  and  A. 
•will  only  take  an  estate  for  his  life.     But  in  such  case 
the  first  son  who  is  bom  takes  the  absolute  interest 
in  the  term  ;  if  such  first  son  should  die  immediately 
•after  his  birth,  his  interest  in  the  .term  will  vest  in  his 
father,  if  alive,  as  his  next  of  kin  :  and  if  there  are 
several  successive  tenants  for  life,  with  remainder  to 
their  several  sons,  and  the  heirs  of  their  bodies ;  if  any 
of  the  tenants  for  life  have  a  son,  the  whole  reversion- 
ary interest  will  vest  in  such  son,  subject  to  the  pre- 
ceding estates  for  life,  and  the  contingency  of  the 
preceding  tenants  for  life  having  sons ;  and  will^  on 
the  death  of  such  son,  go  to  his  father,  though  one  of 
the  tenants  for  life,  as  his  next  of  kin,  upon  the 
father's  taking  out  letters  of  administration  to  his  son ; 
in  prejudice  of  all  persons  claiming  under  the  subse- 
quent limitations. 

IS.  John  Duke  of  Newcastle,  being  possessed  of  Pelham  n 
divers  lands  and  tenements,  held  by  lease  from  the  3  Bro!!^iirl. 
Crovm  for  99  years,  devised  all  his  estates,  as  well  Ca.  204. 
leasehold  as  freehold,  to  Thomas  Lord  Pelham  for 
life,  remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  to  Henry  Pelham  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  William 
Vane  for  life,  remainder  to  his  first  and  other  sons 
ia  tail  male,  rerfiainder  over.    Thomas  Lord  Pelham, 
who  afterwards  becama  Duke  of  Newcastle,  never 
had  a  son ;  but  Henry  Pelham  had  two  sons,  both  of 
whom  died  in  his  lifetime,  viz.  Thomas  and  Henry. 
Thomas  the  eldest,  being  the  person  in  whom  the 
first  estate  tail,  in  the  order  of  limitation,  was  vested, 
by  virtue  of  the  will.    Henry  Pelham  soqn  afterwards 
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died»  having  made  his  will»  and  appointed 
Arundel  and  H.  Perkins  his  executors ;  and  letteis  ii 
administration  of  the  personal  estate    of  Thomas 
Pelham  the  in&nt,  were  also  granted  to  the  said  S» 
Arundel.    William  Vane  had  issue  two  sons,  Chn»> 
topher  the  eldest,  who  died  an  infant  without  issuer 
and  WUliara  his  second  son.  This  William,  who  becsuae 
Lonl  Vane,  took  out  letters  of  administration  to  bis 
brother  Christopher,  and  thereby  became  entitled  to 
all  such  interest  in  the  leasehold  premises  as  vested 
in  his  brother  Christopher,  who  was  the  first  persp9 
in  esse  J  in  point  of  time,  who  took  any  estate  of  itK 
heritance  in  the  freehold   premises.     Arundel  a&d 
I^srkins  filed  4:heir  bill  against  Lord  Vane  and  otters^ 
stating  the  above  facts,  and  that  they,  ias  execHitoA 
*    of  the  said  Henry  Pelham,  and  as  administrators  of  the 
personal  estate  of  Thomas  Pelham,  the  iiifant  son  of 
Henry  Pelham,  were  become  entitled  to  the  absolute 
interest  in  the  leasehold  terms,  subjeict  to  the  life 
.    estate  of  Thomas  Duke  of  Newcastle,  and  the  con^r 
tingeney  of  his  having  a  son  bom  alive ;  and  being 
so  (entitled,  they  had  entered  into  an  agre^nait  with 
George  Gr^ory  for  the  sale  of  those  terms,  and 
prayed  that  the  agreement  might  be  performed  sped* 
fically,  and  carried  into  execution. 

Lord  Vane  put  in  his  answer,  insisting  that  his 
brother  Christopher  was  the  first  person,  in  point  of 
time,  in  esse^  who  took  any  estate  of  inheritance  in 
'  the  premises ;  and  that  he  dying  an  infant  and  iritli- 
out  issue.  Lord  Vane,  as  the  only  son  and  Surviving 
heir  of  his  father  William  Vane,  became  the  first 
perscm  in  esse  who  took  an  estate  of  inheritance  io 
any  of  the  premises,  by  virtue  of  the  limitations  in 
the  will ;  and  denied  that  the  absolute  estate  and 
"  interest  in  the  leaseholds  ever  vested  in  Thomas 
Pelham. 


The  cause  was  heard  before  Lwd  Keeper  Henley^ 
who  dismised  the  bill. 

On  an  appeal  to  the  House  of  Lords,  the  following  . 
questions  were  put  to  the  Judges :— *1^  Whether  the 
property  of  the  leasehold  estates  for  years,  devised 
bj  the  wiH  of  the  Duke  of  Newcastle,  vested  in 
Thomas  Pdham  die  infant  son  of  Henry  Pelham  de» 
ceased,  subject  to  the  Duke  of  Newcastle's  interest 
therein  for  his  liie,  and  to  the  contingency  of  the 
Duke's  having  a  son  ?  9^.  Whether  the  property  of 
the  said  leasehold  estates,  subject  as  aforesaid,  was 
transmitted  to  the  representatives  of  the  said  Thomas 
Pelham  the  infant? 

The  Lord  Ch.  Baron  of  the  Exchequer  and  Mr. 
Justice  Denison  being  present,  the  Lonl  Ch.  Banm 
delivered  their  concurrent  opinion  upon  the  said  two 
questions  in  the  affirmative.  Whereupon  it  waa 
ordered  that  the  decree  should  be  reversed ;  and  that 
the  leasehold  estates  for  years  devised  by  the  will  of 
the  late  Duke  of  Newcastle,  subfect  to  the  then  pre- 
sent Duke's  interest  therein  for  his  life,  and  defeasi^ 
Ue  by  the  said  Duke's  having  a  son,  beloi^ed  to  the 
appellants,  as  standing  in  the  place  of  the  said  Thomas 
Plilharm,  the  infant  son  of  Henry  Pelham  deceased ; 
and  that  the  agreement  entered  into  between  them  ^'^  ^^^ 
and  George  Gregory,  for  the  sale  of  them,  ought  to  4  Bro.  Pftrl. 
be  carried  into  execution.  Ca.  319. 

1 4.  To  remedy  this  inconvenience,  it  has  been  the 
practice  of  ccm  veyancers,  since  the  timc^^c^  Sir  Orlando 
Bridgfeman,  to  insert  a  clause  m  the  deed,  declaring, 
that  if  the  first  son  shall  die  witlhout  issue,  under  the 
age  of  21  years^  the  term  ibr  years  shall  vest  in  the 
seoemd  sou .;  subject  to  the  same  proviso  in  favour  of 
all  the  other  sons.  And  the  validity  of  diis  mode  of 
Irmitation  was  established  by  Lord  Keeper  North,  in 
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conformity  to  the  opinion  of  the  Judges  of  the  Court 

of  C.  P.,  as  being  within  the  period  allowed  for  the 

vesting  of  an  executory  estate,  in  the  case  of  Massen- 

Tit.  38.  c.  19.  burg  V.  Ash,  and  several  other  cases,  which  will  be 

stated  in  a  subsequent  title. 

15.  In  the  case  of  Stanley  v.  Leigh,  Sir  J.  Jekyll 
said,  he  had  informed  himself  of  the  common  course 
of  settling  terms  for  years,  and  found  it  usual  in  mar- 
riage settlements  to  limit  them  thus  :  To  trustees  for 
the  whole  term,  in  trust  to  permit  the  husband  aod 
wife,  and  the  survivor,  to  receive  the  rents  and  pro- 
fits during  so  long  of  the  term  as  they  should  live; 
and  after  the  death  of  the  survivor,  to  permit  the 
first  son  of  the  marriage  to  receive  the  rents  and  pro- 
fits till  he  attained  SI ;  and  if  he  attained  that  age, 
then  the  trustees  to  assign  the  residue  of  the  term  to 
him :   but  if  such  first  son  died  under  21,  then  in 
trust  for  the  second  and  other  sons,  in  like  manner. 
16.. In  a  settlement,  by  which  frediold  estates  were 
limited  to  the  husband  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail ;  a  covenant  was  inserted 
to  assign  terms  for  years  to  trustees,  for  such  persons, 
estates,  intents  and  purposes,   as  were  mentioned 
concerning  the  freeholds,  or  as  far  as  the  law  would 
in  that  case  allow  or  permit.    And  the  Court  of 
Chancery  directed  such  terms  for  years  to  be  Umited 
in  the  manner  above  mentiojied. 

17«  Upon  the  marriage  of  Henry  Earl  of  Lincobi 
in  1772,  he  joined  his  father,  Henry  Duke  of  New- 
castle,  in  settling  several  freehold  manors,  &c.  to  the 
use  of  the  Duke  for  life,  remainder  to  Lord  Lincoia 
fpr  life,  remainder  to  his  first  and  other  sons  in  tail 
male,  remainder  to  his  next  brother  Lord  Thomas 
Clinton  for  life,  remainder  to  his  first  and  other  sons 
in  tail  male,  remainder  to  Iiord  John  Clinton  in  the 
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same  manner.  And  the  Duke  covenanted  that  be 
would  assign  to  the  trustees  of  the  settlement  the 
manor  of  Newark,  which  he  held  by  a  lease  for  years 
fiom  the  Crown ;  to  hold  the  same  in  trust  for,  and 
for  the  benefit  of  such  person  and  persons,  and  for  such 
or  the  like  estate  or  estates,  and  for  such  and  the  like 
ends,  intents,  and  purposes,  as  were  therein-before 
mentioned  of  and  concerning  the  said  manors,  &c. 
thereby  granted  and  released,  asjhr  as  the  law  would 
in  that  case  allow  or  permit. 

Henry  Earl  of  Lincdn  died  in  the  lifetime  of  his 
father,  leaving  a  son  and  a  daughter ;  and  the  son 
died  an  infant  in  the  lifetime  of  the  Duke  of  New- 
castle, who  never  executed  any  assignment  of  the 
leaseholds,  pursuant  to  the  covenant* 

On  the  death  of  Henry  Duke  of  Newcastle,  Lord 
Thomas  Clinton  succeeded  him,  and  died  in  1795, 
leaving  Henry  his  eldest  son,  and  Thomas  his  second 
son,  infants  r  who  filed  their  biU  against  Lady  Lin- 
coln, the  widow  of  Henry  Earl  of  Lincoln,  who  had 
taken  out  administration  to  her  infant  son ;  stating, 
that  Lady  Lincoln  had  been  permitted  to  take  pos<- 
session  of  the  said  manor  of  Newark  ;  and  praying 
thit  the  settlement  made  on  the  marriage  of  Lord 
Lincoln,  as  far  as  respected  the  performance  of  the 
covenant  to  convey  the  leasehold  premises,  might  be 
established,  and  carried  into  execution ;  and  that  it 
might  be  referred  to  one  of  the  Masters  to  settle  a 
proper  conveyance  of  the  same  j  and  that  such  a 
clause  might  be  inserted  therein,  as  should  prevent 
the  absolute  vesting  of  the  said  leasehold  property^ 
until  the  persons  successively  entitled  to  the  posses^ 
sion  of  the  same  should  have  attained  the  age  of  21 
years.  To  this  bill  Lady  Lincoha  put  in  her  answer, 
and  thereby  insisted  that  the  infant  son  of  Lord 
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eoliii  having  survived  his  father,  became  entitled  to 
thie  said  leastihold  premises,  for  his  own  use  ind 
benefit ;  and  that,  in  consequence  of  his  death,  and 
by  virtue  of  the  statute  of  distributions.  Lady  liiu 
coin  and  her  daughter  became  entitled  to  the  sad 
leaseholds. 

'  Tlie  case  having  been  fully  aigued.  Lord  Lougb* 
borough  said,  the  question  arose  upon  the  letsehald 
property  at  Newark,  which,  by  the  articliBS  made  iqNtt 
the  marriage,  was  to  be  setded  in  the  same  manner 
as  the  freehold  estates,  as  £ur  as  the  rules  (rf'bw 
would  admit  Hie  meant  to  be  extremely  short  in 
stating  his  opinion,  which  was  decidedly  that  in  catfs 
of  marriage  articles,  where  leasehoLd  property  waste 
be  subject  to  a  settlement  of  freehold  estates,  and  the 
limitations  of  the  freehold  went  to  all  the  soosiQ 
succession,  tJie  aetdement  to  be  niade  ofthelea^ 
hold  was  to  be  analogous  to  that  of  the  freehold ;  so 
that  no  child  bom,  and  not  attaining  the  age  of  ^h 
should,  by  his  birth,  acquire  a  vested  interest,  to  traflfr 
mit  it  to  his  representatives,  and  therdby  defeat  the 
ulterior  objects  of  the  articles ;  which  were  not  dfr 
tidedly  in  favour  of  one  son,  but  e^ally  extaided 
to  every  son :  and  that  he  took,  from  all  the  course » 
the  casM,  to  be  the  settled  rule  and  established  pofr 
tice.  He  therefore  directed  a  clause  to  he  insert** 
in  the  settlement,  that  no  person  should  be  eiMtW 
to  the  absolute  property  unless  he  should  9ti^^ 
the  age  of  21  years,  or  die  under  that  age#  ka^^ 
issue  male. 

On  an  appeal  to  the  House  of  Lords,  this  ^ 
was  affirmed,  after  a  long  discussion^  of  wbicu**' 

12  Ves.  217*   Vesey  has  given  a  full  account.  . 

Alienatioa      ,    jg.  In  coiisequeoce  of  the  graewl  ^dmis^  ^ 

may  be  re-  ^  -  ^  /.  11^  ^^ 

strained  dur-  ihese  modes  of  Settling  estates^  it  biecaine  tmy 

10 
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blished,  that  real  property  mi^t  be  rendered  un-  inj^  Liret  id 
alienable  during  the  existence  of  a  life  in  beingj  and  2  nPi^*^ 
SI  years  after ;  that  is>  till  the  son  of  a  tenant  for  after. 
lUe  attained  his  full  age.    From  <me  life  the  courts 
gradually  proceeded  to  several  lives  in  being  at  the 
same  time ;  fbr  this»  in  fact,  only  amounted  to  the  life 
o£  the  survivor ;  an4  as  it  might  happen  that  a  tenant 
for  life,  to  whose  unborn* son  an  estate  tail  wa«  li- 
mited, might  die,  leaving  his  wife  eMtent,  an  allow- 
ance has  also  been  made  for  the  time  of  gestation  of 
a  posthumous  son. 

19*  It  may  therefore  be  now  laid  down  as  a  general 
rule  of  law,  that  an  estate  may  be  rendered  unalien- 
able during  the  existence  of  a  life,  or  any  number  of 
lives  in  being,  and  nine  months  and  21  years  after ; 
but  that  >  all  restraints  on  alienation  which  exceed 
that  period  are  void :  and  in  the  case  of  deeds,  all 
the  limitations  are  also  void. 

20.  It  should  however  be  observed,  that  the  term 
of  SI  years  was  probably  adopted,  because  that  is  th^ 
period  which  must  elapse,  before  an  infant  can  bar 
an  entail.   For  Lord  Alvanley,  in  the  case  of  Thelus-  4  Ve«.  337. 
son  V.  Woodford,  has  said,  that  the  period  of  91  years 
bad  never  been  considered  as  a  term  that  might  >at    * 
all  events  be  added  to  an  executory  devise  or  trust* 
He  had  only  found  this  dictum^  that  estates  might  be 
unalienable  for  lives  in  being,  and  21  years,'  merely 
because  a  life  may  be  an  infant,  or  in  ventre  matris : 
4ierefore  he  was  clearly  of  opinion,   that  expres- 
sion could  not  be  held  to  mean  more  than  children 
in  the  womb  at  the  testator's  death. 

81,  We  have  seen  that  in  conveyances  deriving  ""^'J.^"*® 
their  etkct  from  the  statute  of  uses,  springing  and  spriDgingaad 
sifting  uses  might  be  created  to  arise  upon,  or  after  xif^ifi*  T" 
a  limitation  in  fee  simple.*    And  it  having  been  dtt€7« 
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mined,  that  neither  a  fine  nor  recovery,  or  any  other 
act  of  the  first  taker,  should  defeat  such  springing  or 
shifting  use,  it  became  therefore  necessary  to  ascertain 
the  time  when  such  use  should  become  vested  :  for 
odierwise  uses  of  this  kind  might  be  limited  on  such 
remote  contingencies,  as  to  create  perpetuities.  It 
was  therefore  established,  that  if  an  estate  in  fee 
simple  was  first  limited,  the  event  on  which  it  was  to 
change  must  be  such,  that  it  must  either  take  place, 
or  become  incapable  of  taking  place,  during  the  ex- 
istence of  one  or  more  life  or  lives  then  in  being,  aod 
nine  months  and  SI  years  after;  otherwise  it  will  be 
void,  as  tending  to  a  perpetuity. 
?*^?  cL  22.  Thus,  where  husband  and  wife  levied  a  fine  oi 

Speed,  Show.    -         .^ 

ParLCa.  104.  the  Wife's  estate,  to  the  use  of  the  heirs  of  the  body 

of  the  husband  on  the  wife  begotten,  remainder  to 
the  use  of  the  right  heirs  of  the  husband  ;  the  limita- 
tion to  the  heirs  of  the  body  of  the  husband  was  held 
to  be  void  as  a  contingent  remainder,  for  want  of  a 

Cont.  Rem.    preceding  estate  of  freehold  to  support  it.     And  Mr. 

£x.*Dey.       Feame  observes,  there  was  no  sort  of  ground  to 

^^^*  maintain  the  validity  of  the  limitation  to  the  right 

heirs  of  the  hiisband,  as  a  future  use,  as  it  was  post- 
poned to  a  general  failure  of  heirs  of  the  body  of  the 
husband  by  the  wife,  which  was  too  remote. 

23.  But  if  there  be  a  limitation  of  a  use  to  A.  and 
his  heirs ;  with  a  proviso,  limiting  the  estate  to  B.  if 
A.  dies  without  issue  .living  at  the  time  of  his  deatb ; 
or  if  A.  and  B.  both  die  without  issue  living  at  tfae 
decease  of  the  survivor  of  them  ;  or  if  A.  has  no  child 
who  attains  the  age  of  21  j  or  if  neither  A.  nor  R 
have  a  child  who  attains  the  age  of  21 ;  it  is  a  good 
proviso :  for  these  events  are  such,  that  they  must 
happen,  or  become  incapable  of  happening,  within 
the  period  above  mentioned. 
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24.  In  the  case  of  Lloyd  v.  Carew,  Lord  Somen  "Ht.  16.  c.  5. 
dismissed  the  bill,  because  the  event  on  which  the  ' 

use  was  to  shift  being  to  take  place  within  one  year 
after  the  death  of  persons  in  being»  was  too  remote ; 
and  fbnded  to  a  perpetuity.  But  the  House  of  Lords 
reversed  the  decree,  aft;er  hearing  the  Judges  :  and 
ordered,  that  on  payment  of  4,000/.  to  Sir  Richard  Com.  Rep. 
Carew,  or  into  the  Court  of  Chancery,  for  his  issue, 
the  appellants,  as  heirs  of  Penelope,  should  be  let 
into  possession  of  the  premises  in  question. 

25,  With  respect  to  uses  arising  from  the  execu-  ^?4^F*^ 

^  -,  '  ansing  from 

tion  of  powers  of  revocation  and  appointment,  it  has  Appoint- 
been  observed,  that  an  appointment  operates  under  "**"^- 
the  statute  of  uses,  not  as  a:  conveyance  of  the  land,  §  74. 
but  as  a  substitution  of  a  new  use,  in  the  place  of  a 
former  one,  and  a  designation  of  the  person  in  whom 
the  new  use  is  to  vest.     The  person  taking  under  a 
power  derives  his  estate,  not  from  the  person  execute 
ing  the  power,  but  under  the  original  conveyance 
by  which  the  power  was  created ;  in  the  same  man. 
ner  as  if  the  use  appointed  had  'been  limited  to  him 
in  audi  conveyance :  from  which  it  follows,  that  the 
uses  created  by  an  appointment  under  a  power,  must 
be  such  as  would  have  been  good,  if.  limited  in  the 
deed  by  which  the  power  was  given. 

27.  John  Duke  of  Marlborough   devised  all  his  Spencer  v. 
estates  to  trustees  and  their  heirs,  to  the  use  of  his  i^^rough. 
cbughter  Harriet  Countess  of  Godolphin    for  life,  ^^- ^"^• 
remainder  to  Lord  Ryklton  her  eldest  son  for  life, 
reoMdnder  to  trustees  to  preserve  contingent  remain- 
^«t8 ;  remainder  to  the  first  and  other  sons  of  Lord 
Ryalton  in  tail  male ;  remainder  to  Lord  Robert 
Spencer,  eldest  son  of  his  second  daughter  Anne 
Countess  of  Siindertand,  for  life,  remainder  to  trus- 
tees  to  preserve  contingent  remainders  j  remainder  to 
Vol.  IV.  Ee 
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his  first  and  other  sons  in  tail  male ;  reinainder  to 
Charies  Spencer  (afterwards  Duke  of  Marlborough) 
in  the  same  manner :  and  inserted  a  clause  in  his  wiH, 
empowering  his  trustees,  on  the  birth  of  eac^  sod  of 
the  said  Lord  Ryalton,  Lonjb  Robert  add  Ckailes 
Spencer,  to  revoke  and  make  void  the  respective  uses 
limited  to  their  respective  sons  in  tiul  male  ;  and  la 
lieu  thereof,  to  limit  the  premises  to  the  uae  of  mdi 
sons,  fof  their  lives,  with  immediate  remainders  to 
the  respective  sons  of  sudb  sons,  severally  and  reipeot- 
ively  in  tail  male.  And  he  gave  his  household  for- 
niture,  plate,  &c.  in  the  same  manner. 

Upon  an  application  to  the  Court  of  Chanceiy  bj 
,  the  trustees,  for  further  directions  m  Garfyjng  tk 

trusts  of  the  will  into  execution,  a  question  having 
arisen  touching  the  power  g^ven  in  the  wiU  to  revoke 
the  uses  limited  to  the  first  and  other  mns  m  tail, 
and  to  limit  the  prennses  to  the  use  of  such  sons  ftr 
life  only ;  Lord  Northington  declared,  that  the  tdavK 
of  revocation  and  settlement  in  the  will,  as  teodiag 
to  a  perpetuity,  and  repugnant  to  the  estate  limited, 
was  void  and  of  no  efiect. 

On  an  appeal  from  this  decree  to  the  House  of 
Lords,  it  was  argued,  on  behalf  (^  the  appeilantB»  tfait 
the  same  policy  of  the  law  which  will  not  pennt 
estates  to  be  fixed  unalienably  in  one  femily  for  ever, 
will  support  and  protect  the  means  <£  preserai^ 
them,  till  they  come  to  that  point,  at  wfaicft  the 
mischiefs  of  a  perpetual  restraint  may  connneHoe; 
the  one  being  as  necessary  an  incitement  to  iHdastijr 
as  the  other.  It  had  not  then  been  fixed  by  any  legist 
lative  or  judicial  act  or  authority.  It  had  jodffad 
been  detenxdned,  that  estates  might  be  made  «• 
alienable  for  the  duration  of  any  number  of  Vt9»  is 
being,  and  for  21  years  beyond;  and  m  some  A- 
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sbmoes  8tiU  fartfaier ;  but  no  judicial  determinstioii 
had  said  what  were  the  precise,  bounds,  which  shoidd 
in  no  instance,  dor  by  any  means  be  exceeded.    Tl^e 
particular  mode  of  ccmveyance,  though  it  might  be 
new,  or,  according  to  the  expression  in  the  law  booki^ 
of  the  tendency  of  a  limitation  to  a  perpetuity,  was 
not  sufficient  to  render  such  conveyance  or  limitation 
void.     The  interposition  of  trustees,  to  support  con. 
tingent  remainders,   was  an^  invention    introduced 
Sfhout  a  century  before  ;  an  invention,  which  tended 
greatly  to  suspend  and  restrain  the  powers  of  aliena^- 
tion ;  and  yet  it  was  then  become  the  established 
mode  of  settlement.    Every  limitation  of  estates,  and 
erery  restraint  of  alienation,  had  a  proportionable 
tendency,  in  some  sense,  to  a  perpetm'ty.     That  if 
the  meam  made  use  of  in  this  will,  to  make  pa)t  of 
the  Duke  of  Marlborough's  estate  accompany  the 
honours  and  e&states  fixed  in  his  family,  for  one  sue* 
ceanon  beyond  the  common  limitations,  were  regular 
9ad  according  to  the  courae  of  law,  they  seemed  to 
introduce  no  jlaiiger  of  a  perpetuity ;  since  the  re« 
straaot  woul^d  not  go  beyond  the  sons  of  the  several 
noble  persons  named  in  the  will ;  and  the  immediate 
dfisceadaBfts  ef  such  sons  would  be  tenants  in  tail^ 
and  have  a  power  of  aliaution.    That  if  the  truirtees 
had  executed  this  power  upon  the  birth  of  the  appeU 
Itnts,  $mA  the  respondent,  the  duke,  it  was  appre^ 
bended  that  a  court  of  e<juxty  woidd'n^  have  inti^- 
poed  to  impeach  it :  and  if  after  an  execution  of  th6 
power,   the  limitations  being    to  persons    in  esse, 
tbougli  for  life  only,  would  have  been  supported ) 
Ae  neglect  of  the  trustees  oi^^jbt  not  in  ^equity  to 
pNjfttdkx  the  in£uKt  cestui  ipxe  trusts :  but  it  being  a 
pmet'  which  the  trustees  w^e  eiifoined  to  execute^ 
fte  Court  shonld  consider  it  as  executed  from  the 
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respective  times  wheii  it  ought  to  have  been  executed ; 
that  was  from  the  birth  of  the  several  sons  of  the  re- 
spective nominees. 

On  behalf  of  the  respondent,  the  Duke  of  Mad- 
borough,  it  was  contended,  that  in  the  ordinary  coune 
•of  family  settlements,  nothing  less  than  an  estate 
tail  was  limited  to  persons  not  in  es$e :  it  had  been, 
till  then,  understood  to  be  the  only  method  of  cany- 
ing  on  successive^remainders  of  inheritance,  by  waj 
of  strict  settlement,  in  the  families  of  successive 
tenants  for  life,  consistently  with  the  rules  of  law ; 
for  if  the  grantor  should,  after  the  first  estate  of 
freehold,  limit  a  contingent  estate  or  use  for  life,  tQ 
a  person  unborn,  and  then  follow  it  with  contingent 
remainders  in  tail  to  the  sons  or  children  of  such 
unborn  tenant  for  life,  such  contingent  limitatuHis  of 
the  inheritance  would  be  void.  This  arose  from  the 
policy  of  the  law  against  perpetuities,  that  the  vesting 
of  the  inheritance  or  ownership  might  not  be  sus- 
pended beyond  the  compass  of  a  life  or  lives  in  being, 
or  ^beyond  the  age  of  21  of  the  first  unborn  tenant 
in  tail,  during  whose  infancy  the  law  itself  would 
restrain  his  power  of  alienation.  That  whoever  had 
a  vested  estate  of  inheritance  in  land,  was  the  abs(dute 
owner  \  whether  he  was  tenant  in  fee  simple  or  tenant 
in  tail,  it  being  equally  contrary  to  the  rules  of  law, 
to  prohibit  either  from  exercising  die  pewers  of 
alienation  incident  to  his  estate.  Conditions  to  re^ 
strain  those  powers,  generally,  were  void,  as  being 
repugnant  to  the  estate  limited  ;  and  it  was  adnntted 
that  by  the  direct  legal  limitations  in  a  deed,  <»" 
devises  in  a  will,  the  grantor  or  testator  could  not 
limit  an  estate  tail  to  a  person  unborn,  and  the  heii&of 
his  body,  and  inmiediately  upon  the  event  of  hk 
birth^  direct  it  to  cease  as  to  such  tenant  in  tail,  and 


TiVfe  XXXII.    Deed.    CA.xxiii.  $27-  "*21 

continue  as  to  his  issue.  If  the  law  was  undoubted, 
equity  must  follow  ii;  that  the  same  substantial  rules 
of  property  might  be  observed  by  both  jiuisdictions. 
And  as  the  law  would  not  allow  the  testator,  by  direct 
limitations,  to  turn  a  contingent  remainder-man  in 
tail  into  a  tenant  for  life,  at  the  very  instant  of  time 
when  the  estate  tail  would  vest,  with  its  incident 
right  of  alienation ;  so  neither  would  equity  allow 
him,  by  way  of  power  of  revocation,  or  rather  by 
way  of  imperative  trust,  to  enable  trustees,  as  his 
instruments,  to  convert  the  tenant  in  tail,  after  his 
birth,  into  a  tenant  for  life ;  which  change  the  author 
of  th6  trust  himself  could  not  efiectuate  by  any  proper 
legal  limitations,  originally  inserted  in  his  will. 
Q^odcunqve  frohihetur fieri  ex  directOj  prohibetur  etper 
obliquum.  That  if  the  power  given  to  the  trustees  to 
revoke  the  uses  upon  the  birth  of  the  respondent 
was  allowed  to  be  good,  it  would  have  been  equally 
80,  had  it  extended  to  all  future  generations,  and 
made  the  estate  for  ever  unalienable,  which  would  be 
hardly  contended. 

After  hearing  counsel  on  this  appeal,  the  Judges 
were  ordered  to  deliver  their  opinions  to  the  House 
'  upon  the  following  question,  viz.  "  Whether,  by  the 
rules  *  of  law,  an  estate  tail  limited  to  the  use  of 
persons  unborn,  by  any^deed  or  will,  can,  by  virtue 
ef  any  power  given  by  such  de^d  or  will  to  trustees, 
be  revoked  upon  the  births  of  such  persons,  and  a 
'  new  estate  limited  to  such  persons  for  their  lives  re- 
spectively, with  remainders  to  the  issue  of  such 
persons  successively  in  tail  male  ?*'  And  the  Lord 
Chief  Justice  of  the  Common  Pleas  having  delivered 
the  unanimous  opinion  of  the  Judges  in  the  negative,, 
^e  decree  was  affirmed. 

Ee3 
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Aad  to  Do-  28.  The  rules  respecting  perpetuities  are  as  appli- 
Triwt^of '  cable  to  declarations  of  trust  of  terms  for  years,  as  to 
Tenns  for      any  Other  conveyances ;  but  the  cases  on  this  subject 

being  governed  by  the  same  principles  as  those  by 
which  executoiy  devises  of  terms  for  years  are  regu- 
Tit.38.c.l9.  lated,  they  will  be  stated  under  that  head. 
But  not  to  29-  These  rules  do  not  however  apply  to  coBtin- 

afteioSta^  gent  uses  limited  upon,  or  after  an  estate  tail ;  which 
Tail.  may  be  given  so  as  to  take  effect  at  any  indefinite  period 

Tit.  36.  of  time :  because  a  common  recovery  suffered  by  the 

tenant  in  tail,  before  the  happening  of  the  event  on 

which  the  limitation  is  to  arise,  will  destroy  such 

limitation.- 

Tit.  16.C.5.        30.  Thus  although  a  shifting  clause,  annexed  to 

I  lout.  327  a.  the  limitation    of  a  use   in    fee,    must    take  efiect 

within  the  period  above  mentioned ;  yet  where  an 

estate  is  limited  to  a  person  for  life,  with  remainder 

'  to  his  first  and  other  sons  in  tail ;  with  a  proviso,  that 

if  a  certain  estate  shall  devolve  on  the  tenant  for  life, 

or  any  of  his  sons,  the  estate  limited  to  him,  and  aiso 

those  limited  to  his  sons,  shall  cease,  as  if  he  and  they 

were  dead  without  issue,  and  the  estate  shall  go  over 

to   another  person ;    this  clause  is  good :    because 

when  the  first  or  other  son  attains  21  years  and 

Doe  V.  eomes  into  possession,  he  may  bar  his  estate  tail,  and 

Tit^T^^c.  5.  ^^^^  ^^^  effect  of  this  clause,  by  a  common  recovery  j 

§  35.  so  that  there  is  no  danger  of  a  perpetuity. 

An  unborn         31.  It  was  formerly  much  doubted  whether  a  Hmi- 

be'm^r*^    tation  for  life  to  an  unborn  person  was  good.    But  it 

Tenant  for     is  ixow  fully  settled  that  such  a  limitation  is  valid. 

1  East  R.  ^^  ^  modern  case  Lord  Kenyon  said—**  I  remem- 

^2.  ber  hearing  Lord  Mansfield  say ;  that  ^en  the  case 

of  Spencer  v.  D.  of  Marlborough  was  to  be  argued  in 
the^House  of  Lords,  there  was  found  to  be  a  mistake 
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in  the  printed  reasons,  on  the  pert  of  those  who  op- 
posed the  execution  of  the  power  in  the  manner 
intended.    For  it  had  been  stated  that  there  could 
not  be  a  limitation  to  an  unborn  child  for  life ;  but 
that  was  found  to  be  wrong  * ;  for  certainly  there 
may  be  such  a  limitation :  they  therefore  cancelled 
that  reason,  and  framed  another,  stating  the  propo- 
sitionto  be,  that  there  could  not  be  a  limitation  to 
an  unborn  child   for  life,    with  limitations  to   the 
issue  of  such  unborn  child,  in  succession    And  that  Hay  v. 
doctrine  was   distinctly  laid  down  by  the  learned  3x«nnR. 
Judge  who  delivered  the  opinion  of  the  judges  in  the  83.  S.P. 
House  of  Lords.*' 

32.  An  estate  may  also  be  limited  by  an  appoint*  Brudenell 
ment  to  a  person  for  life,  who  is  not  bom  at  the  ^^^  c.  16. 
time  when  the  deed  by  which  the  power  was  created  *  47. 
was  executed.  ' 

33.  It  is  now  also  settled,  that  a  vested  remainder  And  a  vested 

,.     .      ,  z»      i'z»        •  X  Remamder 

may  be  limited  upon  an  estate  tor  hte  given  to  an  limited  on 
unborn  person :  and  Lord  Alvanley  has  said—"  A  J*J  J^^' 
question  might  arise  how  far  an  unborn  child  is  to  be  v.  Dorrell, 
made  tenant  for  life :  but  it  is  established  on  good  prin-  ^  Ves.  Jun. 
ciples,  in  precedent,  certainly  that  this  may  be.    The 
doubt    was,    whether   this   was  not  tying    up  the 
estate  beyond  lives  in  being,  and  21    years  after* 
wards :  but  that  is  not  so,  where  the  absolute  interest 
is  disposed  of  and  v^t«d,  though  part  is  given  for  life ; 
for  that  person,  with  the  person  having  the  absolute 
interest, :  may  dispose  of.it :  it  is  not  unaKenable." 
34    But  it  is  eouaUT  dear,  from  what  has  been  But  no  Es- 

*  ,.  .  ^i_  ^  -i.  A-.  u    -x  J  tate  can  be 

Stated  in  tbe  preceding  sections,  that  an  estate  bmitfsa  limited  to 
to  tbe  issue  of  a©  unborn  personv  as  purchasers,  ^J^J^"^^^^ 

. . Person. 


*  Mr.  Booth  was  the  person  who  pointed  out  that  circumstance 
to  Mr.  Rimer.    Cases  and  Opin.  rol.  2.  434. 
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Fearne,  Ex.    would  be  void;  being  a  possibility  upon  a  pos^ility, 
6th  edit         which  the  law  will  in  no  case  admit :  and  would  alsa 

render  an  estate  so  limited  unalienable  for  a  longer 

period  than  is  allowed.     But  a  limitation  of  this  kind 

would  not  render  the  limitation  to  the  unborn  person 

for  life,  void. 

Perpetuities       $3.  Estates  may  be  rendered  unalienable  by  act  of 

Act  of  pJ*    parliament,  as  in  the  case  of  estates  tail  granted  by 

Hament.        the  Crown  to  individuals,  as  a  reward  for  services 

where  the  remainder  or  reversion  is  vested  in  the 
c  10.    *       Crown ;  which  cannot  be  barred  by  fine  or  recovery. 

36.  There  are  also  several  instances  of  particular 
estates,  which  are  rendered  unalienable  by  act  of 
parliament*     Thus,  by  a  special  act  of  parliameDt 

Mountjoy's     made  in  27  Hen,  VIII.  the  manor  of  Hemston  Arun- 

J^]^  3        del  was  entailed  to  Anne  wife  of  Charles  Lord  Mounts 

joy,  and  John  Pawlet  and  Elizabeth  his  wife,  and  to 

§ 

the  heirs  of  their  bodies  begotten  ;  with  a  proviso,  that 
they  should  not  bar  the  entail ;  which  was  held  good 
by  the  Court  of  King's  Bench. 

37.  By  a  private  act,  3Cha.  I.  the  castle,  honour, 
manor,  and  lordship  of  Arundel,  together  with  other 
estates,  were  limited  to  Thomas  Earl  of  Arundel  and 
Surrey,  and  the  heirs  male  of  his  body,  remainder  to 
the  heirs  of  the  body  of  the  said  Earl,  remainder  to 
Lord  William  Howard  and  the  heirs  male  of  his  body^ 
remainder  to  the  heirs  of  the  body  of  the  said  Lonl 
William  Howard,  remainder  to  the  said  Earl  o£  Atnx^' 
del  and  his  heirs.  And  it  was  enacted,  that  neither 
the  said  Thomas  Earl  of  Arundel,  nor  any  of  the  h«» 
male  or  other  heirs  of  Ws  body,  nor  any  other  f&^ 
or  persons,  his  or  their  heirs  male  of  his  or  their 
bodies  issuing^  to  whom  any  estate  of  inheritance  of 
or  in  the  premises,  or  any  part  thereof,  shpuld  there- 
after come,  descend,  or  accrue,  by  force  or  nieans  of 
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the  said  act,  should  therei^r  alien,  give,  gntot,  bar- 
gain and  sell,  or  otherwise  convey  away  the  same,  or 
any  part  thereof,  or  any  other  thing  do,  which  should 
or  might  be  to  the  disherison  of  the  heirs  inheritable 
by   force  of  the  said  act,  or  whereby  any  of  them 
should  be  barred,  or  put  from  entiy  into  the  premises. 
98.  By  the  stat  S  Ann.  c.  S.  it  is  enacted,  that 
the  Duke,  of  Marlborough  shall  stand  and  be  seised 
of  the  honour,  manor,  and  park  of  Woodstock,  for 
and  during  the  term  of  his  natural  life,  remainder  to 
the   heirs  male  of  his  body,    remainder  to  all  his 
daughters,  and  the  heirs  male  of  their  respective 
.bodies,  severally  and  successively,  according  to  the 
priority  of  their  birth ;   with  a  proviso,  that  neither 
the    duke  or  the  heirs  male  of  his  body,    nor  any 
of  his  daughters  or  the  heirs  male  of  their  bodies, 
shall  have  any  power,  by  fine  or  recovery,  or  any 
other  act,  to  hinder,  bar,  or  disinherit  any  the  per- 
son or  persons  ^o  or  upon  whom  the  said  manors,  &c. 
were  thereby  limited,  from  holding  or  enjoying  the 
same,   according  to  the  limitations  in  the  act  men- 
tioned. 
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ITH  respect  to  the  reddendum^  or  reservatiofl 
in.  a  deed,  the  following  circumstances  are  ne- 
cessary to  make  it  good :  1^  It  must  be  by  apt  woroSi 
2^  It  must  be  of  some  other  thing,  issuing  or  covasof 
out  of  the  tiling  granted ;  and  not  a  part  of  the  m 
itself,  nor  of  something  issuing  out  of  another  uuDg- 

3^  It  must  be  of  such  thing  whereunto  the  gp^ 
may  resort,  to  distrain.  4**.  It  must  be  made  to  c^ 
of  the  grantors,  and  not  to  a  stranger  to  the  deed. 

2.  The  nature  of  conditions  having  been  expi^ 
in  Title  XIII.,  it  will  here  only  be  necessary  to  inqflie 
by  what  words  a  condition  in  deed  may  be  created* 

3.  Littleton  says — «*  Divers  words  there  be,  "^^^ 
by  virtue  of  themselves  make  estates  upon  coaw^^ 

8 
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One  is  the  word,  aib  candiiime.  As  if  A.  enfeoff  B. 
of"  certain  lands,  to  have  and  to  hold  to  the  said  B. 
and  his  heirs,  upon  condition  that  the  said  B.  and  his 
heirs  do  pay,  or  cause  to  be  paid,  to  the  aforesaid  A« 
and  his  heirs  yearly  such  a  rent,  he. :  in  this  case,  with- 
out any  more  saying,  the  feofiee  hath  an  estirte  upon 
condition.  Also  if  the  words  were  such ;  provided  i  ^^^« 
ai^ray^,  that  the  aforesaid  B.  do  pay,  or  cause  to  be 
paid,  to  the  aforesaid  A.  such  a  rent,  &c. ;  or  these  so 
that  the  said  B.  do  pay,  or  cause  to  be  paid  to  the 
said  A.  such  a  rent,  &c. ;  in  these  cases,  without  more 
saying,  the  feofiee  hath  but  an  estate  on  condition. 
Also  there  be  other  words  in  a  deed,  which  cause  h  ^0« 
the  tenements  to  be  conditional.  As  if*  upon  such 
feoffment  a  rent  be  reserved  to  the  feofior,  &c.,  and 
afterwards  this  word  is  put  into  the  deed ;  that  if  it 
happen  the  aforesaid  rent  to  be  behind  in  part  or  in 
all,  that  then  it  shall  be  lawful  for  the  feoffi>r  and 
his  heirs  to  enter,  ^c. :  this  is  a  deed  upon  condi- 
tion.'* 

4».  There  are  other  words  that  make  a  condition 
in  a  deed,  provided  a  power  of  entry  is  added  to 
them.  Thus  Littleton  says,  the  words  ti  contingat  S33i. 
wilt  create  a  condition,  if  a  power  of  entry  is  added  } 
and  therefore,  if  A.  grants  tandi  to  B,,  to  have  and  Touch.  122. 
to  hold  to  him  and  his  heirs ;  and  if,;  or,  but  if  it 
happen,  that  the  said  B.  do  not  pay  to  A.  101  at 
Easter,  without  more  wcods,  this  is  not  a  good  con* 
dition.  But  if  these  words  be  added,  that  then  it 
shall  be  lawful  for  A.  to  re-enter,  it  will  be  a  good 

eondition. 

5.  It  is  said  in  the  Touchstone,  that  although  the 
words  proviso,  ita  quod^  and  mh  camttthne^  ace  the 
most  proper  wcAds  to  make  a  condition,  yet  they  ImhL 
not  always  that  eflfect,  but  frequently  served  for 
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other  purposes :  for  sometimes  they  operated  as  a 
qualification  or  limitation,  and  sometimes  as  a  cove- 
nant And  wheii  inserted  among  the  covenants  in  a 
deed,  they  operated  as  a  conditicm  only  when  at- 
tended with  the  following  circumstances :  1^  Where 
the  clause  wherein  they- were,  had  no  dependance  upon 
any  other  sentence  in  the  deed,  but  stood  by  itad£ 
^.  Where  it  was  compulsory  to  .  the  fedSe^  donee, 
&c.  3°.  Where  it  came  on  the  part,  and  by  the 
words  of  the  feoflfor,  donor,  or  lessor,  &c.  4**.  Where 
it  was  applied  to  the  estate,  and  to  some  other 
matter. 

Tdem.  6.  Thus,  if  a  person  grants  a.  manor,  with  anad- 

vowson  appendant,  and  after  the  habendum  and  re- 
servation of  the  rent,  amongst  the  covenants^  there 
is  this  clause  inserted!  provided  that  the  grantee 
shall  regrant  the  advowson  for  the  life  of  the  grantor: 
this  is  .a  good  condition. 

Idem.  '   7-  The  word  provided  may  operate  as  a  condition 

J  lust.  203  h.  and  a  covenant ;  as  if  the  words  are,  provided  alwsysi 

and  the  feoffee  doth  covenant,  that  neither  he  nor  his 
heirs  shall  do  such  an  act :  this  is  both  a  condition 
and  a  covenant.  But  if  the  clause  have  dependancc 
on  another  clause  of  the  deed ;  or  be  the  words  of  the 
feoffee  to  compel  the  feoffor  to  do  something;  then 
it  is  not  a  condition,  but  a  covenant  ordy :  as  '^^Sasist 
be  in  a  deed  a  covenant  that  the  lessee  shall  scower 
the  ditches,  and  then  these  words  follow,  proved 
that  thfe  lessor  shall  canty  away  the  earth :  or  *i^l^ 
is  a  covenant  that  the  lessee  shall  repair  the  houaes, 
and  then  these  words  follow ;  provided  that  the  lesw^f 
do  provide  timber :  there  it  is  only  a  covenant 

Idem.  '   8.  So  if  this  clause  be  applied  to  some  other  thing* 

and  not  to  the  thing  granted,  then  it  is  no  co^ 
dition«    As  if  a  lease  of  land  be  made,  rendering  ^^ 
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at  B. ;  provided  that  if'  such  a  thing  happen,  it  shall  be 
paid  at  C. :  this  does  not  make  the  estate  conditional. 
Or  a  lease  is  made  for  years,  without  impeachment  of 
waste  ;  provided  that  the  lessee  shall  not  puU  down 
the  houses:  this  does  not  make  the  estate  condi- 
tional. Or  a  lease  is  made  for  years,  rendering  rent ; 
provided  that  the  lessor  shall  not  distrain  for  the  rent : 
this  is  a  good  condition,  but  not  annexed  to  the 
estate. 

9.  Lord  Coke  says,    the  word  si,  if,  frequently  iln»t.204a. 
creates  a  condition,  but  not  always ;  for  sometimes  Touch.  123. 
it  miakes  a  limitation ;  as  where  a  lease  is  made  for 

years,  if  J.  S.  shall  so  long  live. 

10.  Conditions  may  be  annexed  to  demises  for  ^^  ^  ^>^st. 
years,  without  any  of  these  formal  words,  where  the 
apparent  intent  of  the  lessor  is  to  make  the  estate 
conditional ;  although  the  words  be  not  used  as  the 
words  of  the  lessor,  but  as  those  of  the  lessee,  or 
indefinitely  of  neither.     Thus  if  a  lessee  for  years 
covenants  in  his  lease,  that  if  he  his,  executors  or 
assigns,  shall  alien,  it  shall  be  lawful  for  the  lessor  to 
re-enter ;  it  seems  this  is  a  good  condition,  and  not  Wbichcot 
a  covenant  only :  and  the  lessor  may  take .  it  as  a  TifVs     1 
covenant  or  condition ;  but  not  as  both.  i  39. 

11.  It  was  hud  down  in  a  modem  case,  by  the  ixermR. 
Court  of  King's  Bench,  that  no  precise  technical  <^4^- 
words  are  required  in  a  deed»  to  make  a  stipulation  155,    ^^' 
a  condition  precedent  or  subsequent :  neither  did  it 
depend  on  the  circumstance,  whether  the  clause  was 

placed  prior  or  posterior  in  the  deed,  so  that  it 
operated  as  a  proviso  or  a  covenant ;  for  the  same 
words  had  been  construed  to  operate  as  either  the 
one  or  the  other,  according  to  the  nature  of  the 
transaction. 
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Warranty.         13.  Lord  Coke*s  desciipti<m  of  a  warranty  haviag 

j  59'  ^'  '      been  already  stated^  I  shall  proeeed  to  inquire  into 

the  difibrent  kinds  of  wamuities^  and  their  dOfects. 

^P^®"  Id.  A  warranty  may  either  be  expressed,  or  im- 

plied ;  either  in  deed,  or  in  liiw.  Aa  express  wamntjr, 
or  a  warranty  in  deed,  is  where  the  grantor  ai  an 
estates  enters  into  in  express  agreement, .  to  warnBt 
it  to  the  grantee :  and  in  this  the  word  warrmtm, 

1  Inst-  384  a.  or  warrant,  is  the  only  apt  and  effectual  one,  lod 
cannot  be  supplied  by  any  other. 

14.  The  usual  form  of  a  warranty  was  thua^St 
eg6  prtedictus  WiUielmm  et  kteredes  mei  et  m  as^ 
signati  totam prtBtSctam  aeram  terrce,  cwnamnilnuM 
pertinentiis  pnedkto  Johamii  et  JutredUms  sm,  etm 
amgnatis,  contra  omnes  gentes  warrmlixaMnmi  a 
jperpettmm, 

15»  Hie  word  heirs  is  aftnolutefy  necessaiy  is  ^ 

1  Inst,  383  6.  e3q)ress  wwranty ;  for  odierwise  the  heirs  of  the  far^ 

M.  47  a.       Mntor  will  not  be  bound.    It  is  the  same  with  iwpeet 

to  tJie  person  to  whom  the  warranty  is  made^  iar  if 
ft  be  not  to  the  warrantee  and  his  heiiv,  or  in  wonb 
which  imply  has  heirs,  it  will  cease  upcm  the  deaA  of 
the  watraintee. 

1  Inst.  3if  ft.  16.  To  make  a  good  cfxpress  warranty,  the  foltow- 
*  ing  circumstances  are  necessary:— !•.  That  the  perton 
who  mak^s  tiie  warranty  be  citable  of  so  doing:  h 
if  tm  infant  makes  a  feoSmefit  m  jfee  of  httid,  w 
binds  himself  and  his  heirs  to  warrant  it,  tbe  «^ 
nttrty  is  void,  though  the  fedfinent  is  only  vofcbW^ 

1  lnst.366a.  «•.  A  wattafity  must  be  made  by  deed  in  ♦fl**!^'^ 
for  a  warranty  inserted  in  a  will  would  be  t^W.  ^ 
There  mmt  be  some  estate  to  which  the  wafi«d<y  ^ 
amex^d,  that  is  capable  «f  supporting'it :  ((^'^^ 
person  covenants  to  warn^nt  land  to  anodier,  ^ 
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makes  him  no  estate,  or  makes  him  an  estate  that  is  not 
good,  and  covenants  to  warrant  the  thing ;  in  these 
cases  the  warranty  is  void.   4*./The  estate  to  which  ^  Iiiit«378a. 
the  i^irarranty  is  annealed  must  be  capable  of  support- 
ing it,  that  is,  it.  must  be  an  estate  of  fredioM :  for 
if  a  peiron  makes  a  lease  for  years,  and  binds  bins  - 
self*  and  his  heirs  to  warrant  the  land  to  the  lessee, 
this  is«o  warranty ;  though  it  may  amount  to  a  cove- 
nant.  5\  The  warranty  must  descend  upon  the  per-  i  Inst  386  c 
son  who  is  heir  of  the  whole  bkxKl,  by  the  common 
law,  to  him  who  made  the  warranty.    6*.  The  heir 
Huut  ocmtinue  heir ;  and  neil^r  the  descent  of  the 
title,  nor  of  the  warranty,  must  be  intCTrupted :  for 
if  a  person  binds  himself  and  his  heirs  to  warranty, 
and  afterwards  is  attainted  of  treason  or  felony,  and 
dies,  this  warranty  will  not  bind  his  hem.    So  if  a 
tenant  in  tail  be  disseised,  said  after  release  to  the 
disseisor,  with  warranty,  and  the  tenant  tn  faul  is  at- 
temted  of  felony,  and  hath  issue  and  dies,  this  war* 
nunty  wiU  not  bind  the  issue.   7*"*  "The  estate  that  is  lo  Rep.  96. 
to  be  barred  by  a  warranty,  must  be  divestet}  and  VideTiu35. 
tamed  to  a  right,  before  or  at  the  lime  wfien  the 
warranty  is  made ;  and  the  person  on  whom  the  war- 
ranty 4escendb,  must  then  have  but  a  right  to  the 
land.   8o.  The  warranty  must  take  effect  in  the  life-  i  inst.  386  q. 
time  of  the  ancestor,  who  must  be  bound  by  it ;  for 
the  heir  shall  never  be  bound  by  an  express  warranty, 
unless  the  ancestor  was  bound  by  it.   9*.  The  heir  i  Insi.  370  a. 

380  a 

must  claim  in  the  same  right  that  the  ancestor  did.  iLd/iuyui. 
So  the  heir  mi»t  be  of  fuH  age,  vrben  the  warranty  35. 
fidk  upon  him ;  otherwise  he  wiU  not  be  barmi  by  it. 

17.  Impl^  warranties  arise  from  some  odier  word  Implied 
than  the  word  warranty;  or  from  ttte  nature  of  the    •™***y* 
deed.^ 


432  TUk  XXXIl-   Deed.    (X  xxiv.  %  IS—SO- 

Dim.  c.  1.  18.  It  has  been  already  stated,  that  by  the  feudal 

^  ^^*  law,  in  case  the  vassal  was  evicted  out  of  his  feud» 

the  lord  was  obliged  to  give  him  another  of  equal 
extent.  In  conformity  to  this  principle,  it  appears 
to  have  been  the  established  law,  when  Glanville 
wrote,  that  every  feoffinent  implied  a  warranty — 
Glanr.  lib.  7«  Temntur  autem  hcsredes  donatonimj  donationis  et  ret 
^'  ^'  donatas  sictU  rationaUUterfoctce  stmtj  UUs  quibusJhcUt 

sunt,  et  hceredibus  sms  warrantizare.    The  same  law 
Bract.  338  h.  prevailed  in  Bracton's  time— JS^  sciendum  est  quod  ad 

cmnes  chartas  de  smplici  donatione,  compeOt  ienenti 
warrantizatio,  et  tenentur  donatoresy  et  eorum  ha^redes, 
ad  warrantiam,  8fc.  nisijbrte  in  charta  de  j^qffhmenio 
contrcmum  exprimitur. 

19*  This  doctrine  was  confirmed  by  the  statute 
2  lost.  274.    De  Bigamis,  4  Edw.  I.»   which  declares,  that  <*  in 

deeds  where  is  contained  dedi  et  concessi  tale  tene- 
mentunh  without  homage,  or  without  a  clause  that 
pontaineth  warranty,  and  to  be  holden  of  the  givers 
and  their  heirs,  by  a  certain  service ;  it  is  agreed, 
that  the  givers  and  their  heirs  shall  be  bounden  to 
warranty.  And  where  is  contained  dedi  et  concessit 
&c.,  to  be  holden  of  the  chief  lords  of  the  fee,  or  of 
others,  and  not  of  the  feofibrs,  or  of  their  heirs,  le- 
serving  no  service,  without  homage,  or  without  tb^ 
foresaid  clause,  their  heirs  shall  not  be  bounded  t^  = 
warranty;  notwithstanding  the  feoffor,  during  ins 
own  life,  by  force  of  his  own  gift,  shall  be  bound  to 
warrant," 

20.  In  this  case  it  is  evident,  that  the  warranty 
was  a  consequence  of  tenure ;  for  where  there  vas 
no  tenure  between  the  feoffor  and  feoffee,  the  war- 
ranty was  confined  to  the  donor,  who  was  considered 
as  bound  by  his  own  act,  but  did  not  extend  to  hi$ 
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heirs.  When  it  was  enacted  by  the  statute  Qtua  emtio-  ante, «.  l. 

reSf  that  in  all  future  feofimepts  in  fee  simple^  the  feof-  ^     ' 

fee  should  hold  of  the  chief  lord,  and  not  of  the  feoffi)!, 

the  implied  warranty  arising  from  the  word  dedif  was 

held  only  to  bind  the  feof&r  during  his  life,  and  not  his 

heirs.  But  where  a  pers6n  granted  lands  to  another  in 

tail,  or  for  life,  reserving  the  reversion  to  himself,  as  the 

grantee  held  of  tlie  grantor,  there  being  a  tenure  sub^ 

sistifig  between  them,  the  old  law  still  continued ;  i  Iiwt.  384  a. 

and  therefore,  where  these  estates  were  created  by     "" 

the  word  dedif  the  donor  and  his  heirs  were  bound 

to  warranty.     But  where  a  person  granted  an  estate 

tail,  or  for  b'fe,  by  th^  word  dedi^  with  a  remainder 

Q^er  in  fee  simple,  as  no  tenure  continued  between 

the  donor  and  donee,  the  warranty  only  continued 

during  the  life  of  the  donor. 

SI.  Lord  Coke  says,  if  a  man  makes  a  lease  for  l  Inst. 384 a. 
Hfe  by  the  word  cferfi,  reserving  rent,  and  adds  an-  **•  '* 
express  warranty,  it  will  not  take  away  the  warranty 
in  law ;  for  the  lessee  will  have  his  electioA  to  vouch 
by  force  of  either  of  them. 

SS.  The  doctrine  of  implied  warranties  still  exists  Idem.' 
where  estates  tail  or  for  life  are  created  by  the  word 
decU  or  give ;  and  the  donor  does  not  part  with  the 
reversion.  But  Lord  Coke  says,  dedi  is  the  only 
word  that  implies  a  warranty,  and  not  the  word  con- 
eessL  It  has  however  been  generally  supposed,  that 
the  woi:d  grant  in  any  conveyance  will  create  a  war- 
ranty, and  therefore  trustees  are  frequently  advised 
not  to  convey  by  the  word  grant;  But  it  is  now 
i^reed,  that  the  word  grant,  when  used  in  the  con- 
veyance of  a  freehold  estate,  does  not  imply  a  war- 
ranty ;  and  that  if  it  did,  the  insertion  of  any  express 
covenant  on  the  part  of  the  grantor,  would  qualify 
and  restrain  its  force  and  operation  within  the  import 
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infra,  c/25.    ei^pre^ . wcffd^,  how  £aiix:  itbe  jpaEt^ies  dmff^  ^  m^ 

r^ot^  3hoiild  extend,  tbe  taw  mil  a»6A  eiya|r  it  fiAber 
)a^  /CODatmotiaifi. 

Bustard's  ^3.  It  was  SQfiolved  in  1  Jwb^s,i^I'?«  ThftinfCOf 

4B^p.  121.    ^^^^^  tbe«K)J3d  e4icambi¥m  imfi\m  x^ '4^ 

llDst.  173  6.  a  coBdilti(M|,  apd  alfio  a  ww^anty}  the  oBetpgm 

a  re-entry,  and  tbe  othei;^  a  Aroucher  and  sBeon* 
pence  ^  and  a]l  in  i^espect  of  the  j^pf  ocal  coiuidei- 
atioQj  the  one  land  bei^g  given  jfi.excbaQgefarIk 
otJ^r.  Biiit  k  is  a  special  w^^wnty ;  Sot  upM  ihe 
^oi^cher  by  foFce  •ef  it,  he  $h4U  qot  rqcever  lAff 
4and  in  value,  but  tibat  only  ^ich  vas  by  bimgivei 
in  <e;i^ob9t^e.  IFor  inasmudi  »  the  wuitual  e(»siii&' 
atioci  ia  the  cause  ai  the  warranty,  it  f^all  ibfff&» 
extend  only  to  lands  reciprocally  gtvff^  aqd  DfSt  to 

.p  •pther  laiids*    And  this  warrfinty  rwis  <)iily  in  p^' 

^qr  n<me  ^lall  vpuch  by  force  Oifit,  butthe  pulipstt 
,the  ei^qhange  or  their  hei^rs,  aad  no  aas^ep.  ^«  iHvt 
lif  A*  gives  ^1  excbwge  three  acres  te  B.  for  <^ 
three  acres,  and  afterwards  ooie  acre  is.^wtod  fr«i 
A.,  HI  that  <;ase  the  whole  exobang^  i$  de£»tte49^^ 
£•  may  enter  into  all  his  laod ,;  for  fdthoc^b  tb?^ 
4ib^qge  hftd  been  good*  if  A.  ha4  gmn  bu^  t^^^^ 
^'  JDut  one;  acre  or  less,  yet  forasmuch  a9  all  ^^ 
j9fif^sm^^  g^y^^  in  exchange  for  ti»e  others ;  Ml 
4;he  cem4ition  which  was  ioiplied  in  the  excbiogf  vv 
.entire ;  ujppp  the  eviction  of  one  sfive^,  tlvecwrfitt* 
an  law  was  bfoji^ea,  and  therefore  an  ^itry  was  f^fi^ 
^n  jthe  whole!  8^  That  ^  when  the  w^  «** 
HI  part  was  evicted,  the  exdi^nge  was  deWWJ 
j^  when  an  estate  of  freehold  for  li£ef  which  «W  ^^ 
parcel  of  the  estate^  was  evicted^  the  exob^  ^ 
defeased* 

1  Inst.  1 73  b.      ^,  In  all  deeds  of  partition  betweap  cqpv*** 

there  is  a  warranty  annexed  to  each  parti  spjW^ 


wther  be  inplM^dt  tbe  lOftf  vaucb  jbar  aJatAr ;  wd 
^flhe  k>008,  abeimaf  r^^c^ver  one  moiety  ef  )i0r  loM 
in  ¥alue  4^g»ui8t  tAa  other  0ister«  For  tber e  is  ^  ^oiw 
dilioa  wtfejsd  to  c^tfy  ip«r^  iimilAr  to  that  m«> 
Beaded  to  wesy  exehMige^  that  if  either  tbe  whole  of 
anjr.M^  t^Bxe^  or  aa  eatate  £9r  life;  or  in  tail,  ba 
4lierde««t  evicted,  the  party  «a  evii^ted  ikiay  enter  on 
k»r  wter^s  mojaty,  and  *roid  tbe  partition  rfan  un-*  Y'^*^^*  ***' 
divided  maiety  of  what  ill  kft. 

S^,  Warranty  10  again  di¥ided  into  lineal  and  cd-  Lined 
lateiaL    Xismk  warranty  is  where  the  lieir  deriTes,  or     ^'^^^^^^ 
might  po9»bly  deriye,  his  title  to  the  land  wairiptedf 
either  frpai  or  through  the  aacertor  who  made  the 
warranty.    Tbui,  where  a  mw  ^eiaed  in  fee  made 
a  jfeoffiaent^  aod  bound  hiaiseJf  and  his  heirs  to  war* 
ranty ;  m4  died,  leaving  a  60<x»  uj^on  whom  the  war^ 
ranty  descended ;  it  wm  a  lineal  wmranty*  So  wheipe  Lh.  $  707» 
a  &fchert  or  an  eldeft  ion  m  the  Kfetime  of  his  &tfaer« 
roteaaed  to.  a  disaeiaor,  with  warranty,  tbio  wai  lineal 
to  tbe  youoger  aw. 

^^  Tbe  effscti  of  a  lineal  warranty  ar«^  1.  To  bar 
tho  warrantor  and  b^  heir?  &oin  ever  elauning  thelanda 
wairrated^  w  ihat  if  a  purcfaaaer  with  vananty  is 
impleaded  by  <be  warraotar  w  htsbeua,  he  may  show 
bia  fwnnly,  wfoicb  in  pleading  is  called  a  rebutter, 
'  and ia m (^efcwl barto  the  chdm»  S.  Tocompeltfae 
warrantor  rad  \m  heirs  to  give  the  warrantee,  in 
naae  of  evioitiop,  lands  of  eijpjai  valne  to  thoie  he  haa 
lotst;  and  ibf^efpae  if  a  purcbaaer  witii  warranty  ia 
impleaded  or  sned  by  a  stranger  for  ibe  land,  he 
mayvoudi,  thati?,  caU  in  tbe  waitantor  or  his  hon^ 
iodofend  tbe  bmdf  and  if  the  voudiee  eamiot  do- 
fepd  them,  he  muet  tbeo  give  tbe  warrantee  lands  of 
«|Hal  vtdiie  to  thoae  be  baa  lost 

rf« 
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Ru.  N.  B.         27.  A  purchaser  with  warranty  may  also  at  any 
i  Rod  1         ^^^  bring  a  writ  of  warraniia  chartee  upon  Ihe 

warranty,  either  against  the  warrantor  or  his  hcSrs  ; 

and  by  that  means  all  the  lands  whereof  the  warrantor 

or  his  heirs  was  seised  at  the  time  of  suing  out  the 

writ,  will  be  bound  and  charged  with  the  warranty. 

Only  innds         28«  Hie  obligation  which  the  heir  of  the  warrantor 

Mere  he  has  ^  Under,  in  the  case  of  a  lineal  warranty,  of  giving 

^**®^  the  warrantee,  upon  eviction,  lands  of  equal  value  to 

those  he  has  lost,  is  however  only  on  condition  that 
he  has  other  lands  of  equal  value  by  descent  from  the 
warranting  ancestor }  which  are  called  assets. 
iliitt.3746«       29«  Lands  in  possession  of  an  heir  must  have  the 

following  qualities :    1.  They  must  be  assets,  that  is 
of  equal  value  or  more  at  the  time  of  the  descent 
2.  They  must  be  by  descent,  and  not  by  purchase  or 
gift.    S.  They  must  be  estates  in  fee  simple,  and  not 
in  tail,  or  for  another  man's  life.    4.  They  must 
descend  to  him  as  heir  to  the  same  ancestor  that 
made  the  warranty.    5.  Nothing  but  lands  or  tene- 
ments, or  rents  or  services  valuable,  or  other  profits 
issuing  out  of  lands  or  tenements,  are  assets;  and 
not  personal  inheritances,  as  annuities  and  the  like. 
6m  The  lands  must  be  in  estate  or  interest,  and  not 
in  use,  x)r  right  of  action,  or  right  of  entry ;  for  thej 
.  are  not  assets  till  they  are  reduced  into  possession. 
Collateral  SO.  A  collateral  warranty  is,  where  the  heir's  title 

arranty.  ^^  ^^^  j^^^ ^  neither  was,  nor  could  have  been,  de- 
rived from  the  warranting  ancestor :  and  yet  it  barred 
the.  heir  from  ever  claiming  the  land  }  and  also  ini- 
posed  on  him  the  ssaae  obligation  of  giving  the 
warrantee  other  lands,  in  case  of  eviction,  as  if  the 
warranty  i^vere  lineal^  provided  the  heir  had  assets. 
1 704, 5.  31.  Thus  Littleton  says,  if  there  was  father  and 

son,  £uid  the  son  purchased  lands  in  fee,  and  the 
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father  disseised  die  son,  and  aliened  in  iee  \fy  deed, 
and  bound  himself  and  his  heirs  to  waminly,  md 
died ;  the  son  was  barred  by  this  warranty,  which 
was  collateral,  though  it  descended  lineally  from  the 
father  to  the  son ;  because  the  son  did  not  derive  his 
title  to  this  estate  from  his  fath^  ;  for  the  lather  had 
no  estate  in  right  in  the  land. 

33.  The  effect  of  a  collateral  warramty  is  so  8ingi]dar» 
and  so  apparently  unjust,  that  many  inquiries  have 
been  made  respecting  its  origin. 

Sir  Martin  Wright  endeavours  to  account  for  it  in  Tcniirc%  168^ 
the  following  manner.  It  was  a  maxim  of  our  ancient 
law,  that  no  person  could  alien  his  feud  without  Ae 
consent  of  his  next  collateral  heir ;  qm  proximus  erat 
in  sttccessione  coUaterali :  for  although  the  law  trusted 
the  ancestor  with  the  interest  of  his  own  immediate 
descendants,  yet  he  could  not  disinherit  the  next 
collateral  heir,  who  having  a  distinct,  though  remote 
interest,  in  the  feudal  donation,  could  not  be  deprived 
of  it,  but  by  an  act  of  his  own.  This  maniftstly 
poiated  out  the  foundation,  and  partly  suggested  the 
reason,  of  collateral  warranty.  Though  it  was  not 
easy  to  conceive  how  it  came  to  pass,  that  the  con- 
-  currence  or  simple  consent  of  the  next  coUateial, 
which  by  the  old  law  was  required  to  defeat  his  own 
hopes  of  the  succession,  should  swell  up  to  onr  notions 
of  collateral  warranty,  and  be  advanced  into  a  means 
to  defeat  even  estates  to  which  such  ccdlaterals  could 
have  no  possible  hopes  of  Succeeding. 

33.  Lord  Chief  Baron  Gilbert,  whose  authori^  is  Ten.  14S. 
of  the  greatest  weight,  has  endeavoured  to  account  for 
collateral  warranty  in  another  manner.  He  thought  it 
was  introduced  for  the  quieting  disseisins,  that  were 
usually  very  frequent  in  those  unsettled  times,  between 
neighbouring  feudaries,   (and  from  thence   called 
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deadfy  ftudl)^  fbr  which  purpose  it  was  usiial  ibr 
such  Aiaseisoirs  to  purthsse  warrantieB  finwi  mm 
ancestor  of  the  family*  And  this  gave  a  right  to 
si|(ih  disseisor ;  for  it  roigfat  be  easier  to  conqpsuBd 
"vHth  the  jancestor^  than  with  the  party  to  whom  the 
Wroiig  was  actually  done,  and  then  to  quiet  mail 
possessions,  such  warranty  bouifid }  if  the  owner  ac* 
qpiesced  under  his  expectations  from^such  rektiom. 

Vaugb.  Rep.  3i.  Lord  Chief  Justice  Vauehan  says,  at  cononoB 
*•  law,  the  distinction  of  a  lineal  and  c<41ateral  wanaa^ 
wais  useless  and  unknown ;  for  though  what  we  oot 
caU  a  collateral  and  a  lineal  warranty  mi^t  be  211 
speculatioDt  yet  as  to  any  elBS^ct  in  law  there  was  do 
ctiffi^ence :  but  the  warranty  of  the  ancestor  descend* 
ingovithe  heir,  whether  the  one  or  the  other,  eguallj 
bound;  and  this  appeared  from  Littleton,  triune 
words  were,  5  697, — **  Befbre  the  statute  of  Glouce*- 
ter^  all  warranties  which  descended  to  them  which 
an  hfjrs  to  those  who  made  the  warranties^  weiebin 
to  th6  same  heirs  to  demand  any  lands  or  teoeoiests 

Vide  12  Mod.  against  the  warranties,  except  the  warranties  wluch 

^  ^ ^'  commence  by  disseisin.*' 

Statute  of         S&.  There  have  been  several  statutes  made  to 

Gloucester,    yestnun  the  operation  ofwarnmties.  The  first  of  these 

is  the  ttatute   of  Gloucester;,  6  Edw.L  c«l*9  by 

1  Inst. 365a.  which  it  was  casacted^  1.  That  if  a  tenant  by  tbe 

2~  ^^^-      curtesy  aliened  with  warranty  and  died^  this  »l»ul^ 

be  no  bar  to  the  heir,  in  a  writ  of  wort  d^cmslor^ 
without  assets  in  fee  simple.  And  if  lands  and  t^ 
xaents  descended  to  the  heir  from  the  father^  he 
should  be  barred,  havii^  regard  to  the  value  theiis^ 
2.  That  if  the  heir,  for  want  of  assets  at  thattive 
descended,  recovered  the  lands  of  his  mother  kftn 
thai  wsi^  and  afterwards  assets  descended  to  tiw  m 
fjEona  the  istheri  tiien  the  teoatit  should  iMOVtf 
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against,  the  heir  the  inliieiitance  of  the  mother^  by  a 
writ  of  false  judgpmenU 

36.  The  next  statute  by  which-  the  operation,  of  Statute  De 
wairaaties  waa  abridged,  was  the  statute  De  danis  ym.  2!  c.  u 
condittcmaUbuSr  the  object  of  which  wasi  to  secure  the 
continuance  of  the  estate  tail  to  the  issue  of  the 
donee,  and  the  reyession  to  the^  donor*     In  conse-  ^it.  §  712. 
quence  of  which,  the  Judges  held,  that  a  tenant  in  ^»*^  Ten. 
tail  could'  not  bar  iiis^  issue,  by  a  line^  warranty, 
without  aasets;  for  otherwise  every   tenant  in  tail 
nught  have  evaded  the  statute.     But  by  a  kind  of 
analogy  to  what  the  Legislature  had  done  by  the 
statute  of  Gloucester,  th^  held  that  such  a  warranty  1  inst.  3746. 
would  bar  the  issuQ,.  if  he  had  assets.  *^^^  ^* 

37*'  It  was  however  held,-  that  a^collateral  warranty  Does  Dot  ex- 
was  not  prohibited  by  that  statute  j  fof  as  it  only  f®"^  ^^  ^^'  \ 
dedajred^.  that  the  will  of  the  donor  should  be  ob-  Warrantf.    / 
served>.  the  Judges  would  not  extendut.tq  collaterals;^  142. 145/ 
who  did  not  take  by  th&  gift,  and  therefore  could; 
not  be  forbidden  from  barring  by  their  warranty..  r 

38.  Thus  litdeton  says>  if  a  tenant  in  tail  hath  :§  708,  &c. 

issue  thxe^sona,  and.  discontinues  the  estate  tail,  in- 

fee,  ajod  the  second  son  releases  by  deed  to  the  dis- . 

continuee  with  warranty,,  and  dies  without  Jssue ; . 

this  warranty  will  rebut  the  eldest  son,  and  prevent  ^  * 

him  from,  recovering,  the  estate:  tail ;  because  it  is. a^ 

coUateial  warranty ;  for  the  eldest  son  cannot  make^ 

a  title  to  the  second  son  under  the  entail.    And  Lordr 

Coke,  in  his  comment  on  this  passage,,  says,—"  A  1  Inst.  374  b. 

coUateral  warraaty^  made  by  a- collateral  ancestor  of* 

the  donee,  doth  bind  the  right  of  an  estate  t^,.^ 

albeit  there  be.no  assets.    And  the  reas^on  thereof 

i&  upon  the  statute  of  Bonis  condithnalibus^  for  that; 

it  is  not  made  by  the  tenant  in  tail,.  &c^  ^Ms  the  lineal^ 

^««wwtifi%  .  , 
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Which  ban        39.  With  respect  to  remainders  expectant  on  estates 

^1^^^      °*    tail,  there  is  nothing  in  the  statute  De  Bonis  whidi 

either  directly  or  indirectly  restrains  the  tenant  in 
tail  from  barring  them  by  his  warranty ;  and  there- 
fore, the  operation  of  a  warranty  in  rebutting  remain- 
der«*men  expectant  upon  estates  tail,  i^maitis  as  h 
was  before  the  statute ;  so  that  such  warranty  is  a 
bar  without  assets. 

5  71 6.  40.  Thus  Littleton  says,  if  aman  has  issuethree sons, 

and  give,  land  to  the  eldest  son,  and  the  heirs  of  his 
body,  remainder  to  his  second  son  and  the  heirs  of  his 
body,  remainder  to  the  third  son  in  the  same  manner ; 
in  this  case,  if  the  eldest  son  discontinues  the  estate  tail 
in  fee,  and  binds  himself  and  his  heirs  to  warranty,  and 
dies  without  issue ;  this  is  a  collateral  warranty  to  the 

Sym'g  Cue,    second  son,  and  will  bar  him  from  demanding  the  land  . 

Cro.  Ja.  217.  byforce  of  the  remainder;  for  that  the  remainder  was 

his  title,  and  hiselder  brother  was  callateral  to  this  title, 
which  commenced  by  force  of  the  remainder. 

VaDgh.d67«        41.  In   the  case  of  Bole  v.  Horton,    which  wiU 

be  stated  hereafter,  Lord  Ch.  Just.  Vaughan  lays  it 
down  as  clear  law,  that  the  statute  De  Donis  does 
not  restrain  the  warranty  of  tenant  in  tail  from  bar- 
ring  remainder-men  by  the  descent  of  the  warranty 
on  them— 1".  Because  the  mischief  complained  of  in 
the  statute  was,  that  the  issue  in  tail  was  disinherited ; 
but  the  warranty  of  the  donee  in  tail,  descending 
upon  the  remainder-man,  who  claims  by  purchase 
from  the  donor,  and  not  by  descent  from  the  donee 
in  tail,  could  be  no  disinheriting  of  the  issue  of  the 
donee.  2''.  The  statute  did  not  provide  against  incon- 
vieniences  or  mischiefs  which  did  not  exist  at  the 
time  of  making  the  statute.  Now,  when  the  statute 
was.  made,  there  could  be  no  remainder  in  tail»  be- 
^use  all  estates  which  are  estates  tail  dince  the  statute^ 
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were  fee  simple  conditional  before  the  statute,  upon  ^^  Tit  $5. 
which  a  remainder  could  not  be  limited. 

43.  With  respect  to  a  reversion  expectant  on  an  But  not  the 
estate  tail,  it  has  never  been  determined  that  it  may  '^*™*^'»- 
be  barred  by  the  warranty  of  the  tenant  in  tail ;  and 
the  better  opinion  appears  to  be  that  it  would  not  be 
barred  by  it. 

43.  W.  Vesey  devised  certain  lands  to  J.  Vesey  Boler. 
his  eldest  son  for  life,  remainder  to  the  heirs  male  of  vaudT  360 
his  body,  remainder  to  Robert  Vesey  and  the  heirs 
male  of  his  body,  remainder  to  William  Vesey  and 
the  heirs  male  of  his  body,  remainder  to  Mathew 
Vesey  and  the  heirs  male  of  his  body,  and  died,    John 
entered  and  died  without  male  issue,  leaving  two 
daughters,  Elizabeth  and  Sarah.    Robert  entered,  and 
died  seised  without  male  issue ;  upon  which  WiUiam 
entered :  and  Mathew  died  without  male  issue  in  the 
lifetime  of  William.    William  made  a  feoffinent  in 
fee  of  the  lands  with  warranty,  to  the  use  of  hknself 
for  life,  remainder  to  the  use  of  Ann  his  wife  for  life,  "  ^ 

remainder  over.  William  died  without  issue  male, 
and  Ann  his  wife  entered.  Elizabeth  and  Sarah,  the 
daughters  and  coheirs  of  John  and  William,  brought 
v^^fiyrmedon  in  the  reverter  against  Ann  the  wido^  of 
William ;  and  the  question  was,  whether  Ann  could 
rebut  them  by  the  warranty. 

Lord  Ch.  Just.  Vaughan  argued  that  the  statute 
De  Donis  restrained  the  warranty  of  tenant  in  tail 
from  barring  the  donor's  reversion,  by  expressly 
providing  that  the  donee  in  tail  should  not  have  it  in 
his  power  to  bar  the  donor  of  his  reversion.  Ita  qtiod 
non  haheant  ilUy  qtdbus  tenementum  sic  Jidt  datum  sub 
iiondiAone,  potestatem  dUenandi  tenementum  sic  datum, 
quo  minus  ad  esitum  iUorum  qtdhus  tenementum  sic 
Juerit  datum  remaneatpost  eorum  ohitum  foelad  dona* 


By  these  wonts  the  doaee  ra  tenaiit  in  tail  waS'  ic^ 
flteamed  from  aU  power  of  aliena4ioiiy  wbewfoy  the 
laads  entailed  mi|^  not  descend  to  the  heir  in>  tail^ 
aftar  hja  deaths    Therefore  by  these  wonis  be  wasi 
sestiained  from    alienatioa  with  waxvaaty,  which 
doubtless  would  hinder  the  lands  so  to  descend^  if  it 
were  not  reiitniined  by  the.  words  of  the  statute.    By 
the  same  words  the  donee  in  tail  was  restcaiiied  &qm 
the  power  of  alienation^  wboreby  the  land  entailed 
mi^^  not  revcsrt  to  the  donor.  Hot  want  of  issue  ib 
tail.    llierefiEH^  by  those  wocds  he  wa^  restrained 
from  such  alienation  with  wairranty,   whereby  the 
lands  entailed  might  not  revert  to  the  donor  or  hi« 
heirs,  lor  waa»t  0f  issue  in  tstH^  for  the  same  words 
of  the  statute  must  be  of  equal,  power  and  extent  ta 
restrain  the  donee's  alienadion.  froax  damaging  the 
donor»  as  from  damaging  the  issue  in  taik    Admit 
the  worda  of  restraint  m  the  statute  had  been  nfti 
statuit  Sfc.  ila  ^piod  non  habeant  iUi  quibus  tenementum 
sicjiiit  datum  sub  eendUiane  f^testatem  aliemmdi  t&i£* 
mentwn  sic  dakmi  pen  ^wawrtmtiam^   vel  aliter^  9110 
minus  ad  eaitim  eorum  renumea^  vel  act  donaiarenk  re^ 
vertatiff :  it  had  then  been  cleai;  ta  every  uadecstaad- 
i0g>»  that  the  warranty  of  the  donee»  or  tenant  in  taih 
by  the  express  words  of  thi^  statute^,  did  neidier  bar 
the  donor,  nor  the  issue  in.  tail  \,  and  then  observe 
what  conseqi|ences  had  been  rightly  deduced  fjnom 
sueh  restraint,  made  bj^  the  statute.    Th^^  statats 
'         expressly  restraina  the  warranty  qf  tenant  in  tail  fiov 
barnng  hisjssue ;  whence  it  foUpws  that  by,  t^  ^ 
tutc^  the  issue  ia  tail' isvnot  bacced  by  the  limiafc var*- 
wfAj\cS  the  tenant  in  tail,^  because  hi&  warranty  upon 
the  isAue  in  tail  cannot  posaiblj^  be  any;  othe^  thw 
A  Uneal  warranty.   It  xmj  be  said  io«  ]ii»  jfitm^ 
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tlMt  the  9titlute  De  Ikmk  wetamm  the  mminiy  of 
:tmnt  m  tail  from  bamng  the  doiiory  w  hw  hein  of 
im  reveratoB :  the  coMeque nc!e  tibeace  dedueiUe  wai» 
liat  the  statute  restcadned  the  eoUttteral  warranty  of 
aojoat  ID  tHii  from  barriiig  the  donor  of  his  heirs;  . 
lecause  \m  warratity  fsdlKng  upon  the  doaor  or  his 
iebv  coqU  be  ae  other  than  a  eoUateral  wamatj. 
ffonr  it  was  tme^  the  word  warranty  waa  nott  v 
lyllabfes,  within  the  restraint  of  the  st^ilte ;  but  it 
was  necessarilj  implied  in  it,  else  the  issiie  in  tfiil 
would  be  barred  by  the  warranty  of  teaiuii  in  tafl» 
Without  assets ;  Contraiy  to  aU  the  books  since  the 
making  of  tibe  statute.    But  those  general  words  of 
the  statute^  restraining  the  donee's  power  of  alienation 
in  express  terms»  equally  and  pari  pasM  for  the  bene- 
fit 6f  the  dooor^  as  for  the  bene&  of  the  issue  in  tail» 
oould  never  be  understood  to  restrain  the  warranty  of 
tenant  in  tail  only,  for  the  benefit  of  the  issue  in  tail^ 
but  not  for  the  benefit  of  the  donor/  But  the  statute 
most  necessarily  restratn  the  warranty,  indefinitely 
from  btirting  either ;  and  by  consequenee  hla  lineal 
warranty  was  restrained  from  hurting  his  issue,  and 
his  coUaieral  warranty  from  hurting  the  donor  j^  to 
whom  his  warranty  could  never  be  but  coUatersl }  as 
it  could  never  be  but  lineal  to  the  issue  in  tail.    An4 
if  Ae  warranty  were  necessarily  understood  and  im- 
pUed  in  the  statufOt  its  operation  must  be  the  samos 
as  if  it  had  been  expressly  inserted  in  the  statute. 
Then  to  say  that,  by  the  restrawt  of  the  statute  thi^ 
donees  have  not  power  to  alien  the  land  entailed,  guo 
sttma  ad  eaittmi  iUorumrememalpoBt  iUonmi  fnartem  § 
but  they  have  power  to  alien  qw  mmu$  ad  dmatorem 
recertatuTj  deficwM  emtu^;  wovtd  be  to  make  th/f 
statute  oonfiadictory  to  itself. 
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No  judgment  was  given  in  this  case,  the  C!oiiit  be- 
ing divided.  Vaughan  and  Archer  for  the  demandani^ 
and  Wylde  and  Atkins  for  the  tenant.    But  Vaughan's 
opinion  is  generally  held  to  be  law. 
St.  1 1  Henj.      44.  By  the  statute  1 1  Hen.  VII.  c.  2a  it  is  enacted, 

that  in  case  a  wife,  after  the  death  of  her  husband, 
shall  alone,  or  with  any  after-taken  husband,  aKea 
with  warranty  any  lands  which  she  holds  in  .dower, 
or  of  which  she  is  seised  in  tail,  of  the  gift  of  her 
former  husband,  or  of  any  of  his  ancestors,  such 
warranty  shall  be  void. 
Stat.  4  Ann.       45.  By  the  statute  4  Ann.  c.  16.  §  21.  it  is  enacted, 

tliat  all  warranties  made  after  the  first  day  of  Trimty 
term  1706,  by  any  tenant  for  life,  of  any  lands,  tene- 
ments,  or  hereditaments,  the  same  descending  or 
coming  to  any  person  in  reversion  or  remainder^  shall 
be  void  and  of  none  effect.  And  likewise  all  collate- 
ral warranties  which  shall  be  made  after  the  same 
day,  of  any  lands,  tenements,  or  hereditaments,  bj 
any  ancestor  who  has  no  estate  of  inheritance  in  pos- 
session in  the  same,  shall  be  void  against  his  heir. 
Vide  Tit.  35.  ^6*  ^^  ^^  observable  that  this  act  does  not  exteDd 
^*  ^*  to  alienations  by  tenants  in  tail  in  possession ;  and 

therefore  their  warranties  are  not  restrained  by  this 
'    act,  but  have  the  same  effect  as  they  had  before. 
How  War-        47*  A  warranty,  whether  lineal  or  collateral,  nuj 
mities  may    j^  defeated,  determined,  or  avoided,  in  all  or  in  part. 

And  this  is  sometimes  by  matter  in  law,  and  some- 
times by  matter  in  deed. 
Touch.  201.       48.  Thus  if  the  estate  to  which  the  warrant)^  is  an- 
nexed be  gone,  the  warranty  is  gone  also ;  andthere* 
fore  if  an  estate  tail,  to  which  a  warranty  is  annexed, 
be  spent,  the  warranty  is  determined. 
Lit.  5  746.         4«9*  So  a  warranty  may  be  destroyed  by  the  attainder 
^V'^^^Air  of  the  warrantor.    Thus  if  tenant  in  tail  is  dissei^edi 

1  Inst.  391  h 
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and  releases  to  the  disseisor,  with  warranty,  and 
afterwards  is  attainted,  and  dies  leaving  issue ;  in  this 
case  the  issue  may  enter  on  the  disseisor :  for  the 
warranty  did  not  descend  to  tEie  issue  in  tail ;  be- 
cause his  father,  by  the  attainder,  became  incapable 
of  transmitting  any  thing  by  descent. 

50.  Warranties  may  also  be  defeated  by  matter  in 
deed  :  as  if  the  person  to  whom  a  warranty  is  made,  or  Lit.  §  748. 
who  has  the  estate  to  which  the  warranty  is  annexed^ 
releases  to  the  person  who  is  bound  to  warrant,  all 
warranties,  or  all  manner  of  covenants  real,  or  all 
manner  of  demands,  the  warranty  is  extinct. 
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Section  1. 

A  COVEN  ANT  is  an  agreement  in  a  deed,  by 
which  one  person  obliges  himself  to  do  md^' 
thing  beneficial  to,  or  abstain  from  something  whicbt 
if  done,  might  be  prejudicial  to  another ;  and  a  ^ 
variety  of  agreements  of  this  kind  have  been  iob^ 
duced  into  modem  deeds. 
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•  'S.  A  pomnant  «  gcoanBy  aa  agreanent  te  4o  Flow.  138. 
ffowM tiling  infJOwrej  atkl  di&n  £um  the  <»ie %hei«  ^  ^^^  ^^* 
an  ^agreement  refers  to  a  thing  which  is  not  to  \m 
dcme  by  the  ipersan  of  any,  but  to  a  thing  to  be  c& 
ecuted  in  itself:  and  where  an  agreement  temunates 
in  itself,  it  is  not  properly  a  covenant,  but  a  defea* 
2a3ace.  A  co\^0nant  niay«  bowever^  be  executed, 
naaely,  tiiat  a  thing  ts  ahwady  doae.  '^^'^-  ^^* 

3.  A  conretuHit  can  only  he  created  by  deed ;  fant  i  Roll.  Ab. 
it  may  he  as  well  by  deed-poll,  as  by  indenture  ;  fiir  u^^l^  3^5^ 
tbe  toiMrenantee's  acceptance  <of  the  deed  is  such  an  ^^^^  ^• 
assent  to  the  agreement,  as  ^ill  sender  k  binding  1  Salk!l97. 
00  biffl.     Bnt  the  paity  nuKt  be  aamed  in  the  deed. 

polL 

4.  WheoRe  lands  ai^e  eonveyed  by  iiidentnne  by  two  l  Iiitt.23l  a. 
fKTsons,  nnd  one  of  diem  does  not  seal  the  deed,  yet  ^^  ^'  ^' 
if  he  enters  upon  the  land,  and  accepts  of  the  deed^ 

in  ertber  matters.,  be  wiU  be  boond  by  tbe  covenants 
contained  in  it  And  wJuce  an  estate  is  limited  te  a 
person  fm*  life,  widi  a  reoiiainder  to  another,  vbais 
not  a  party  to  the  deed,  if  the  isemainder^nan  entees^ 
he  ^¥itt  be  bound  by  ibp  covenants  contained  in  the 
deed. 

6*  The  law  has  net  appropriated  any  particnbur  No  Technical 
foms  dpf  iroads  to  the  eteataon  of  a  covenant ;  theie.  ^^^^^^^ 
fore  any  words  will  be  sidicient  which  show  the  in<^ 
tentien  ef  the  parties. 

6.  Thus,  wbeie  A.  leased  to  B.  foryeafs,  upcn  Bf%Ab,Csr., 
Qfrndition  tbat  be  shotdd  acquit  the  lessor  of  oidinav|r'  P^*  ^* 
and  extraardmaryxfaarges,  and  should  keep  and  leava 
Ibehnnses^  attheeiideftbeterai,in  as  good  plight  |n 
he  found  them ;  it  was  held,  that  these  words  created 
anMreneet. 

%  Qnten  Efizsbetb,  by  Intten  pahont,  let  a  boose  Bret «. 
to  W.  Camheiland^  whemtn  were  theae  vvrds :  «•  and  ^ml;«*Qri» 
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the  said  lessee,   his  executors  and  assigns,  repara' 

hunt  domum  prasdictam^  and  shall  leave  the  said  house 

so  repaired,  &c/'  The  Court  held,  that  these  words 

in  the  Queen's  patent  amounted  to  a  cova:iant  on  the 

part  of  the  lessee ;  and  he  accepting  the  lease,  was 

*   bound  by  it. 

Holder  V.  &«If  a  lessee  for  years,  covenants  to  repair,  &c. 

1  Roillxb.    provided  always,  and  it  is  agreed,  that  the  lessor 

^^®'  shall  find  great  timber,  &c. :  this  makes  a  covenant 

on  the  part  of  the  lessor  to  find  great  timber,  by  the 
word  agreed  ;  and  it  shall  not  be  a  qualification  of 
the  covenant  of  the  lessee.  But  if  the  lessee  cove- 
nanted to  repair,  providet  always,  that  the  lessor 
shall  find  great  timber;  without  the  word  agreed^ 
this  proviso  would  not  create  any  covenant  .on  the 
part  of  the  lessor,  but  would  only  be  a  qualification 
of  the  covenant  of  the  lessee. 
Hollisv.  Carr,  9.  In  articles  of  agreement,  reciting'  an  intended 
Td  268.    *     marriage,  it  was  covenanted^  that  in  consideration  (^ 

the  lady's  portion,  a  jointure  should  be  settled  on 
her ;  and  the  conclusion  was  in  these  words :  *'  And 
it  is  hereby  agreed,  that  a  fine  shall  be  levied  to 
secure  the  payment  of  the  said  portion/' — It  was  re- 
solved, that  these  words  created  a  covenant  to  levy 
a'fiae.  For  wherever  there  i§  an  ^eement  under 
^  hand  and  seal,  covenant  lies. 

Appleton  10.  It  was  held  in  a  modem  case,  that  where  a 

5  East  H8.    P^^^^^*  ^^^  himself,  his  heirs,  executors,  &c.,  on  the 

part  and  behalf  of  A.  B.,  covenanted  that  the  said 
A.  B.,  his  heirs,  &c.,  should  pay  a  sum  of  mooey} 
and  sealed  the  deed ;  he  was  personally  bound  by  ^ 
covenant. 
Rudge  V.  11.  If  a  man  conveys  land  to  another  in  fee,  with 

i  R^i£.     warranty,  and  after  the  limd  is  evicted  by  elder  title 
1  Ve/^R*^*  for  certain  years,  the  grantee  of  the  land  may  hxK^ 
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an  tetion  of  covenant  upon  tlie  said  words,  against 
tha  grantor^  upon  the  eviction^  though  the  warranty 
be  annexed  to  the  freehold ;  for  the  said  words  make 
a  covenant  if  a  chattel  be  evicted ;  and  a  warranty, 
if*  a  freehold  be  demanded. 

IS.  A  covenant  being  part  of  a  deed,  is  subject  to  Touch.  166^ 
the  general  rules  of  exposition  of  deeds*  As,  1\  To  be 
always  taken  ipost  strongly  against  the  covenantor, 
and  most  in  advantage  of  the  covenantee. ,  2*".  To  be 
taken  according  to  the  intent  of  the  parties.  3\.  To  T.  Rajmi 
be  construed  ut  res  magis  valeal  qtiam  pereat.  4\  When 
no  time  is  limited  for  its  performance,  it  must  be  done 
within  a  reasonable  time. 

ISk  There  are  some  words  which,  when  used  in  ^™p^««^ 

'       •  CoV€DftIlt6t 

particular  contracts,  will  create  a  covenants  Thus  the  4  Rep.  80  hi 
words  -grant  or  demise,  in  a  lease  for  years,  create  a  ^  ~  *^  ^' 
eovenant  in  law  for  quiet  enjoyment  of  the  lands  de- 
mised, durinff  the  term.  And  ifthe  leasee  he  evicted 
by  the  lessor,  or  by  any  other  per^pp  <:laiming.a  la^^- 
ful  title  to  the  land,  he  may  bring  an  action  there.' 
iipon.  .  * 

14."  So  if  a  lease  for  years  be  made^  reserving,  or  ^^  ^^ 
yielding  and  paying  a  certain  rent ;  these  words  wiU  Garths  13^4 
create  a  covenant  for  payment  of  the  rent^ 

15.  Lord  Mansfield  has  observed,  that  the  distinc-  3  Burr.  Ri 

•  •  ^  ^  1639- 

tion  between  implied  covenants,  by  operation  of  law, 
and  express  covenants,  is,  that  express  covenants  are 
taken  more  strictly ;  for  a  man  may,  without  con* 
sideration,  enter  into  an  express  covenant,  under 
band  imd  8eal4 

16.  An  express  covenant  will  qualify  the  genera*  Qw*»fi^  ^Jr 

rf»         *        .1.1  '  •*  J        \.     •      -^  ,       express  ones. 

fitjr:of  an  impbed  covenant^  and  restram.it,  so  that 
it  shall  not  extend  farther  than  the  express  covenants 

17.  A  person  made  a  lease  of  a  house  by  the  words  Nokes'd  Case, 
denuse,  grant,  &c.,  and  the  lessor  covenanted  tliat  \  A 113. 

VoL.IV.  Gg  IVesey.lOl^ 
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the  lessee  should  enjoy  the  hotise  dtrring  tihe  tetnit 
witfaotit  eviction  by  the  lessor,  or  khy  claittaxig  ttHder 
htm.  The  lessee  was  evicted  by  a  petson  who  did 
not  claim  under  the  lessor.  It  was  held  by  Papham, 
Ch.  Just.,  and  all  the  other  Judges,  that  the  e  jqyreas 
covenant  qualified  the  generality  of  the  covenant  in 
law,  and  restrained  it  by  the  ttautual  consent  of  both 
psoties,  that  it  should  not  extend  farther  than  the 
express  covenant. 
Joint  and  18.  MTiere  several  bersons  enter  into  ^  covenant, 

MQU.  tb^y  ™^y  either  bind  themselves  altogether,  ot  else 

they  may  only  bind  each  of  themselves  seventUy : 
from  which  arises  a  distinction  between  joint  and 
several  covenants.    A  covenant  of  ihii  kind  may  also 
be  both  joint  and  several. 
Slingsby's  19.  Where  a  person  covenants  with  two  or  ttriM, 

5  Rep.  18.     Ai^d  with  each  o^  them ;  if  eadi  of  the  covenants 
Jenk.  262.     ^^kes  a  several  interest  or  estate,  the  covenant  is  se- 
veral ;  but  if  the  covenantees  take  a  joint  interest  in 
the  subject  matter  of  the  covenant,  it  is  a  joint  cove- 
nant. As  ifa  man  by  an  indenture  demises  to  A.  Bhck 
Acre,  to  B.  White  Acre,  arid  to  C.  Green  Acre,  vnd 
<;ovehantd  with  them  and  every  of  them,  that  he  n 
lawful  owner  of  all  the  said  acres ;  in  that  trase,  ai 
the  interests  are  sevdral  and  distinct,   IJie  words, 
"  every  of  them,**  will  make  the  covenant  several. 
But  if  the  three  acres  had  been  demised  td  tbeia 
jointly,  then  the  words,  eveiy  of  &em^  would  ftMe 
been  void.    ¥*or  a  man  by  his  covenant  (ttt^eh  ih 
respect  of  several  interests),  cannot  make  ifc  finft  fM^ 
and  then  several,  by  means  of  the  itrcdb,  evdy  of 
them.    Because,  although  several  pefmns  ittkj  hiti 
themselves,  and  every  of  them,  and  so  tite  dbl^atioa 
shall  be  joint  or  several,  at  the  electioh  of  the  obhlgise ; 
yet  a'mancftnndt  bind  htmsdf  to  finree  axid  to  eacB 
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of  them,  to  make  it  joint  or  several  at  the  election 
t>f  several  persons,  for  one  and  the  same  cause: 
for  the  Court  would  be  in  doubt  for  which  of  them  Ecckston  v. 
to  give  judgement ;  also  the  covenantor  would  be  i  saiind?)534 
leveral  times  charged  with  one  and  the  same  thing :  ^f^^«^'*  ^' 
Mid  therefore  the  words,  and  every  of  them,  are  in  willes,  248» 
such  case  of  no  effect,  and  do  not  sever  the  joint 
cause  of  action. 

20.  If  two  lessees  covenant  jointly  and  severally 
at  the  beginning  df  a  lediie,  these  words  will  extend 
to  all  their  subsequent  covenants;  notwithstanding 
the  intervention  of  covenants  on  the  part  of  the. 
lessor. 

0 

21.  In  a  lease  of  coal  podlnes,  m^e  by  the  Duke  of  Nortbum* 
Northumberland  to   6.  Errington  and  Johh  Ward,  Erringtoii\ 
there  was  a  string  of  covenants  introduced  by  these  5  Term  Rep. 
wbrd^ :  "  And  the  sAid  G.  Errington  and  J.  Ward  for 
^emselves  jointly  attd  severally,  and  for  their  several , 

ind  respective  heir8>  &c.,'*  and  then  came  a  proviso 
in  these  words :  **  and  it  was  thereby  declared  by 
uid  between  the  said  parties^  and  the  said  Duke  did 
(hereby  covenant,  that  it  should  be  lawful  for  the 
lessees  to  sell  a  certain  quantity  of  a  particular  sort 
of  coals,  they  the  said  G.  Errington  and  J.  Ward 
pajring  and  accounting  to  the  Duke  for  the  same.*'— 
Iln  action  was  brought  by  the  Duke  against  the  ex* 
ftwtors  of  G.  Errington,  upon  these  words  j  and  the 
^estion  was,  whether  tihey  amounted  to  a  several 
iM^^ffBsnt.  it  was  determined,  that  the  general  words 
pt  l!he  beginning  of  the  covenants  by  the  lessees, 

jointly  and  severally,  in  manner  following,"   ex-  Andenon 
ded  to  ail  their  subsequent  covenants,  whidi  were  i  bm^7. 

^mPore  all  joint  and  several. 

9t.  Covenants  are  divided  into  real  and  personal,  orcoyentnt^ 
enants  real  are  those  which  have  for  their  object  ^®*^* 

-    Gg« 
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1  Inst.  384  b.  something  annexed  to,  or  inherent  in,  or  connected 
Jenk.  241.     with  land,  or  other  real  property.    Thus,  where  tfam 

'  coparceners  purchased  lands  in  fee,  and  qovenaBted 
'  that  the  survivors  should  convey  to  the  heirs  of  sud 
as  should  die  first :  this  was  resolved  to  be  a  cove- 
nant real. 

5  &ep.  ]  6.    .     QS.  It  was  held  in  Spencer's  case,  that  ^riien  a 

covenant  extends  to  a  thing  in  esse^  parcel  of  the 
demise  j  the  thing  to  be  done  by  force  of  the  cove- 
nant is  quodammodo  annexed  and  appurtenant  to  the 
thing  demised.  But  when  the  covenant  extesds  to  a 
thing  which  is  not  in  being  at  the  time  of  the  demise 
made,  it  cannot  be  appurtenant  or  annexed  to  the 
thing  which  hath  no  being.  But  if  a  lessee  covenants 
to  repair  the  houses  demisecf  to  him,  during  the  tern 
that  is  parcel  of  the  contract,  and  extends  to  the 
support  of  the  thing  demised,  and  therefore  iayttotto' 
fiiodo  annexed  to  the  houses. 

Holmes?..         24.  A.  granted  a  watercourse  to  B;  and  his  heiis> 

?Ah?B5. 27.  ^^^^^^^  ^^^^  ^^^^  *^^  ^*^  Acre  ;*  and  covenanted 

for   himselfj  his  heirs  and  assigns,   to  deanae  the 

same ;  and  that  fines  and  recoveries  levied,  &c. « 

the  said  grounds  should  be  and  enure  to  confinn,  fe; 

Afterwards  a  recovery  was  had,  and  a  4^ed  ex 

declaring  the  uses  as  aforesaid.     The  Court  held, 

this  was  a  covenant  real,  and  made  good  by  the 

covery. 

Brewster  25.  A.  tenant  in  fee  simple  granted  a  reni 

VS-R^Jm.  ^^<^  ^f  ^^ds,  and  covenanted  for  himsf^^ 

317.  heirs  to  pay  it  without  deduQtion.    Lord  ^V^ 

Baity V  Willsi  ^^^>  that  this  was  a  personal  covenant;  bu* 

3  WUs.  R.      other  three  Judges  held,  that  this  was  a  co^^ 

Tatem  v.       real,  being  in  the  nature  of  a  grant  j  or  at  i^^ 

2  H&k     declaration  going  along  with  the  grant,  shownig 
133.  what  manner  the  thing  granted  should  be  t«k^ 
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■    *e.  r^  es^ntial  distinction  I«Wn  a  ^d  W  b..»k.,.-. 
H  personal  covenant  ii,  that  a  reat  covenant  nin^  whh^  unj^'Se 
the  land,  and  descends  to  the  heif ;  and  is  also  trans-  Grantee, 
ferred  to  a  purchaser.  •   Therefore,  where  a  covenant 
real  is  entered  into  by  a  grantee  or  lessee,  it  will 
'hhtAy  not  only  such  grantee  or  lessee,  but  also  his 
assignee;  and  the  grantor  or  lessor,  or  their  heirs,  ^^^®'^' 
Tnay  at  any  time  bring  an  action  on  such  covenant.  •  ante,  9  23. 

27.  Thus,  where  in  a  lease  for  years  the.  lessee  Louder  v. 
covenanted  with  the  lessor,  -  his  executors,  and  ad-  2  Ler!92, 
ministrators,  to  repair,  and  leave  in  repair  at  the  end 

of  the  term  j  in  an  action  of  covenant  brought  by 
the  heir,  it  was  objected  that  it  lay  not  for  him^t 
but  it  was  answered,  that  it  was!  a  covenant  running 
with  the  land,  and  should  go  to  the  heir,  though  not 
named :  and  it  appeared  that  it  was  intended  to 
continue  after  the  death  of  the  lessor,  his  executor  • 
being  named.  r 

28.  But  where  the  lessor  was  only  tenant  for  life,  Brudnell 

it  was  held,  that  his  heir  was  not  entitled  to  the'  be'-  2  w^l8rj43. 
nefit  of  covenants  made  with  the  lessor ;  because  the 
lease  determined  by  his  death. 

29.  As  assignees  of  grantees  or  lessees  are  bound  ^  ^^^*  384  a. 
by  all  covenants  real,  annexed  to  the  estate  granted 

or  leased,  and  which  run  with  the  land ;  so  are  they 
entitled'  to  the  benefit  of  all  such  covenants  as  are 
entered  into  by  the  grantors  or  lessors ;  and  may . 
maintain  an  action  on  them. 

SO.  Thus,  in  Spencer's  case  it  was  resolved,  that  5  Rep.  17  4i 
if  a  person  made  a  lease  for  years,  by  the  words 
grant  or  demise,  which  create  a  covenant  for  quiet 
enjoyment ;  and  the  assignee  of  the  lessee  was  evicted, 
he  should  have  a  writ  of  covenant.  For  it  was  but 
reasonable  that  he  should  have  such  benefit  of  the 
demise,  as  the  original  lessee  might  have  had ;  and 

Gg3 
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5  Rep.  18  a.  dexjit  to  observe  beret  that  this  act  intends  onlj  ta 

covenants  which  concern  the  thing  demx8ed»  and  not 

to  collateral  cpvenanta.    For  the  intent  of  the  statute 

Thureby        was  not  to  transfer  any  privity  of  contract,  but  to 

1  SiMndi  237.  ^^^^  ^^  Covenant*,  concerning  the  land  demised, 

to  the  reversion  ^  so  that  they  might  pass  as  incidezrt» 

and  annexed  to  such  reversion* 

Webb  V.  43.  In  a  modem  case  it  was  resolved  by  the  Court 

3T^m  Rep.  ^^  ^^ft^  Bench,  and  affirmed  in  the  Exchequer 

393.  Chamber,  that  if  a  mortgagor  and  mortgagee  make  s 

^^2.*  Ie9»e^  in  which  the  covenants  for  the  rent  and  rqpain 

are  only  with  the  mor^agor  and  his  assigns,  the 
assignee  of  the  nKvrtgagpr  cannot  maintain  an  action 
for  the  breach  of  these  covenants ;  because  they 
are  collateral  to  bis  grantor's  interest  in  the  land; 
and  therefore  do  not  run  with  it.    And  Mr.  Serjeant 
^epherd,  in  arguing  this  case,  stated  that  there  were 
three  relations  at  common  law,  which  might  exist 
between  a  lessor  and  lessee,  and  their  respective 
assignees*     First,  privity   of  contract;  which  was 
creiited  by  the  contract  itself,  and  subsisted  for  ever 
between  the  lessor  and  lessee.    Secondly,  privity  of 
estate }  which  subsisted  between  the  lessee  or  his 
assignee,  in  posses8i<m  of  the  estate,  and  the  assignee 
of  the  reversioner.    And  thirdly,  privity  of  contract 
and  estate  j  which  existed  where  both  the  term  aod 
reversion  remained  in  the  original  covenantors.   The 
atatute  39  Hen.  VilL  seemed  to  have  created  $ 
fourth  relation  i  a  privity  of  contract  in  respect  to 
the  estate,  as  between  the  assignees  of  the  revernaDi 
and  the  lessees,  or  their  assignees.    The  statute 
annexed  or  rather  created  a  privity  of  contract  be* 
(ween  those  who  have  privity  of  estate  j  and  when  ^ 
one  faih^  the  other  fails  with  iU 
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44^  A  covenant  to  settle  lands  of  a  certain  value  is  Oenml  and 
general,  and  does  not  bind  any  particular  lands  of  c£^!^|a^. 
the  covenantor.    But  a  covenant  to  settle  particular 
lands  is  a  specific  lien  on  those  lands. 

45.  A  person  owed  debts  by  bond  and  by  simple  F^recmoult 
Dontract,  and  upon  his  numriage  had  coventoted  to  i*p.  wm, 
kettle  his  lands  in  Rumney  Marsh,  and  also  lands  that  ^^* 
should  be  of  the  value  of  60  A  per  mmum^  upon  his  wife 
for  life.     After  which  he  made  a  will,  thereby  charg- 
ing all  his  real  and  personal  estate  with  the  payment 
of  his 'debts,  and  died. 

On  a  bill  brought  by  the  creditors  for  the  satisiac- 
tion  of  their  several  debts.  Lord  Parker  said, — ^With 
r^^rd  to  the  lands  in  Rumney  Marsh,  the  marriage 
articles  being  a  specific  lien  on  theny,  make  the  cov\3« 
nantor,  as  to  them,  but  a  trustee;  and  therefore, 
during  the  life  of  the  wife,  they  are  not  to  be  affected 
by  any  of  the  bond  debts.  But  the  covenant  for 
settling  lands  of  the  value  of  60/.  per  armum  on  the 
wife,  does  not  specifically  bind  any  lands.  Wherefore^ 
as  touching  that,  the  wife  must  come  in  only  as  a 
specialty  creditor. 

46.  In  all  ancient  feofBnents,  the  feoffi)r  entered  Usual  Core^ 
into  a  general  warranty  for  the  title.  But  warranties  InUe.  ^ 
have  been  long  disused,  and  a  set  of  covenants  for 
securing  the  title  have  been  substituted  in  their  stead ; 
which  are  now  generally  inserted  in  all  conveyances, 
as.  being  in  some  respects  more  beneficial  to  the 
grantees,  and  affording  a  more  easy  remedy,  in  case 
of  a  defect  in  the  tide,  than  could  be  obtained  under 
the  ancient  warranty. 

47-  By  the  first  of  these,  the  grantor  covenants  for  That  the 
himself,  his  heirs,  executors,  and  administrators*  with  S»S[iir«e' 
the  grantee,  his  heirs  and  assigns,  that  he  the  grantor  is  ^^ 
lawfully  seised  in  fee  simple  of  the  premises  convey ed« 
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And  by  the  second,  that  he  has  good  right  and  fuU 
power  to  convey  the  same. 

48.  It  appears  to  have  been  formerly  doubted 
whether  these  clauses  constituted"  two  several  cove- 
nants,  or  only  one.  But  the  better  opinion  appears 
to  be,  that  they  constitute  two  several  and  indepesd* 
ent  covenants  ;  for  although  if  the  vendor  be  seised 
in  fee  he  has  power  to  convey ;  yet  the  converse  of 
this  proposition  does  not  hold,  for  a  person  may  have 
power  to  convey,  though  not  seised  in  fee.  Thus* 
where  a  tenant  in  tail  conveys  to  a  person  to  make 
him  tenant  to  the  prcpcipe^  in  order  that  a  commoQ 
recovery  may  be  suffered  to  the  use  of  a  purdfaaser 
in  fee ;  or  where  a  person  conveys  under  a  power, 
the  covenant  is,  that  the  grantor  has  good  right  to 
convey,  and  the 'first  covenant  is  omitted. 

49.  A  person  covenanted  that  he  was  seised  of 
Black  Acre  in  fee  simple,  whereas,  in  truth,  it  \ns 
copyhold  in  fee.  The  Court  held  it  was  a  breach 
of  covenant,  and  the  jury  should  give  damages,  in 
then-  consciences,  according  feo  the  rate  at  which  the 
country  valued  fee  simple  land  more  than  Copyhold. 

50.  Two  men  and  their  wives  joined  in  a  grant  of 
their  wives  lands,  being  parceners  j  and  covenanted 
that  they  and  their  wives  had  good  right  to  convqr 
the  lands.    It  was  aflSrmed  for  breach,  that  one  of  the 

r 

women  was  under  age,  and  died ;  and  tiiat  the  r^t 
of  the  lands  descended  to  her  son,  an  infant ;  and 
so  the  estate  of  a  moiety  was  divested  out  of  the 
plaintiff.  This  was  held  to  be  a  breach  of  the  cove-! 
nant  , 

51.  By  the  third  of  these  covenants,  the  grantor 
formerly  covenanted  that  the  grantee,  his  heirs  and* 
assigns,  should  enjoy  the  premises  granted,  without 
the  eviction  or  disturbance  of  the  grantor  or  his  heirs, 
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or  any  other  person  whatsoever.     But  this  covenant 
is  now  much  restrained,  as  will  be  shewn  hereafter. 

52.  It  was  formerly  held  that  a  covenant  of  this 
land  extended  to  all  evictions  whatever.     Thus,  it 

"inras  resolved  in  15  &  16  Eliz.  that  where  a  person  Mountford 
liiade  a  lease  for  a  term  of  years,  and  covenanted  I:  ^^^^J' 

•^  Dyer,  328  a. 

'that  the  lessee  should  enjoy  the  premises  during  the 
term,  without  the  eviction  or  interruption  of  any 
'  person ;  this  extended  to  a  tortious  eviction. 

53.  Tliis  doctrine  has  however  been  long  since  ex-  Vaugh.  122. 
ploded ;  and  it  has  been  settled  that  the  law  will  never  179^^^  g. 
^judge  a  person  to  covenant  against  the  wrongful  acts  ^^l  «•  n.  10. 
of  strangers,  unless  liis  covenant  is  express  to  that  pur- 
pose (  for  the  law  itself  defends  every  one  against 
vrrong.     And  therefore,  though  a  person  should  cove- 
Bant  in  the  most  general  terms,  for  the  title  to  lands, 

yet  such  covenant  will  not  be  held  to  extend  to  tor- 
tious entries ;  for  if  a  purchaser  is  tortiously  evicted 
or  disturbed,  he  haa  his  remedy  at  law ;  and  if  he  is 
legally  evicted,  he  has  his  action  on  the  covenant. 
liHiereas  «if  general  covenants  for  a  title  should  be 
construed  to  extead  to  tortious  evictions,  a  way  might 
be  opened  for  secret  practices,  and  combinations,  be- 
tween a  purchaser  and  strangers ;  that  the  piux:hasers 
might  recover  damages  from  the  covenantors*  And 
this  construction  has  been  confirmed  in  the  following 
modern  ca^e. 

^4.  A  person  conveyed  certain  lands  in  the  pro-  Dudleys  v. 
vince  of  New  York  in  America,  to  a,  purchaser,  in  ^^3^^' « 
consideration  of  1,200  l-j  and  covenanted  that  the  pur-  584. 

*        *        > 

chaser  should  enjoy  the  lands  without  the  let,  trouble, 
hinderance,  &c.  of  the  vendor  or  his  heirs,  and  of  every 
oth^  person  or  persons  whomsoever.  The  States  of 
America  seised  the  lands,  for  an  act  done  previous  to 
the  conveyance.    An  action  yj^  brought  in  the  Court 
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of  King's  Bench  at  Westminster,  on  this  covenant  \ 

and  upon  a  demurrer,  the  Court  was  of  opinion  that 

Noble  r.        the  action  did  not  lie  j  for  even  a  warranty,  wfakji 

1  H^Bla  k      ^^  conceived  in  terms  more  general  than  this  co?e- 

34.  nant,  had  beeii  restrained  to  lawful  interruptions. 

65.  But  where  a  person  covenants  to  save  the  pur« 

chaser  harmless  from  all  acts  of  a  particular  person, 

there  the  vendor  is  bound  to  defend  the  purchaser 

against  the  entry  of  that  person,  whether  by  title  or 

not. 

poster  ^6.  Thus,  where  a  lessor  covenanted  to  save  hann- 

Cro  ^'       less  the  lessee  concerning  the  premises,  arid  the  pro- 

212.  fits  thereof  to  be  received,  against  J.  D.  parson  of  S. } 

afterwards  the  lessee  was  ejected  by  J.  D.  without 
title ;  the  covenant  was  held  to  be  broken. 

sy.  So  where  the  covenant  is  against  all  claims  to 
a  particular  right,  it  will  extend  to  tortious,  as  well 
as  to  legal  claims. 
Chaplain  T.        ^S.  The  defendant  leased  to  the  plaintiff  a  farm 
?ft  M^5ft4  ^*^^  Dale,  and  there  being  a  pretence  of  a  right  of 
*  common  set  up  to  two  closes,  comprehended  in  the 
lease,  the  lessor  covenanted  with  the  lessee,  that  he 
should  quietly  enjoy  the  said  two  closes,  against  all 
claiming  or  pretending  to  claim  any  right  in  them^ 
Upon  this  covenant  the  lessee  brought  his  action^ 
and  assigned  his  breach,  that  such  a  one  having  at 
pretending  to  have  a  claim,  time  out  of  mind,  did 
enter  upon  the  said  closes.    To  this  the  defendaiit 
demurred ;  and  it  was  insisted  by  his  counsel,  tint 
the  covenant  only  extended  to  le^al,  not  toftious 
claims  ;  and  therefore  thai  the  plaintiff  diotfld  have 
wSt  forth*  that  the  claim  of  him  who  distuibed  htm 
was  a  legal  one.    But  the  Court  was  of  opinion  ifaat 
the  words  of  the  covenant  did  extend  to  all  interrup- 
tions whatsoever,  and  so  was  the  plain  intent  and 
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meaiiitig  of  the  parties ;  fot  if  it  was  to  elLtend  to 
legal  chitM  only,  then  wouM  the  tenant  be  put  under 
thehardship  of  trying  the  right  for  the  landlord ;  which 
waa  the  veiy  thing  the  tenant  plainly  deseed  to  pi«- 
rent  by  the  covenant.     Judgment  for  the  plamtiS. 

59^  Where  lands  are  conveyed  to  particulac  uses, 
instead  of  a  covenant  for  quiet  enjoyment,  the  words 
usually  inserted  are,  tiiat  the  estates  conveyed  shall 
be  and  remain  to  the  uses  thereby  declared  withotrt 
any  eviction,  &c. 

60.  By  the  fourth  of  these  covenants  the  fandss  are  Free  from 
declared  to  be  free  from  all  incumbrances.    And  in  b^^^. 
17  Edw  IV.  it  was  held,  that  if  a  person  covenanted  ^">.  Ab. 
with  another,  to  acquit  him  of  all  charges  issuing  Touch,  w. 
dut  of  the  land,  and  after  by  paHidment  ibe  tenth 

part  of  tlie  value,  out  of  the  issues  of  all  lands,  were 
given  to  the  King,  the  Covenant  should  not  extend 
to  this.  But  if  parliament  had  given  the  tenth  part 
ttHuum  terrcef  the  covenant  would  have  extetrded  to 
this,  as  well  as  to  rents,  commons,  and  such  like 
things,  whetewith  the  land  is  charged. 

61.  I9  an  action  of  debt  npon  a  bond,  where  the  Hwrnroond 
condition  was,  that  t^e  defendant  sho^ldriceep  haTm-  com.  iup. 
tess  the  plaintitf  from  all  joiatures,  d6wers»  annuities,  ^®^* 
damages,  claims,  and  all  other  incumbrances ;  and 

should  perform  a  coyefnant  contained  in  a  ceitain  in-^ 
dentnrfe,  whereby  the  defendant  conveyed  to  the 
t^ahnaff  and  Ms  hehis  a  messuage  and  lands,  &<;.  and 
by  dre  same  deed  covenanted,  dat  the  plaintiff  shotdd 
have,  use,  possess,  and  enjoy  fhe  premises  aforesaid, 
quietly  and  peaceably,  without  an^  impediment  fr^m 
the  deif^ndant,  his  heirs  or  as^gns,  or  any  other  per- 
Atf ;  andthat  cl^ariy  acquiift6d  and  exdnerated  of  and 
^^cfm  aH  former  and  b&xes  |:rant8,  kc.  rents,  i^nt- 
<^g0ii  arnranr  of  rent,  irtMtitey,  d^i^S^s,  and  incom* 
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brances  whatsoever.  The  plaintiff  assigqed  for  biedi 
Ihat  the  tenements  were  charged  and  chaigeablefith 
a  rent  of  11^.  6d.  to  be  paid  to  the  lord  of  the  manor 
of  W.  of  whom  the  said  tenements  were  held,  under 
the  said  rent  and  other  services.  The  defendant  bj 
his  rejoinder  said  that  the  rent  of  lis.  6 d.  aforesidd 
was  payable  to  the  lord  of  that  manor,  a3  a  quit  rent) 
incident  to  the  tenure  of  those  lands ;  and  that  the 
plaintiff  was  not  molested  for  any  arrears  of  that  rent^ 
payable  before  the  making  of  the  indenture  afbiesaii 
Theplaintiffmaintained  his  replication,  and  the  defend 
ant  his  rejoinder;  and  upon  this  there  was  a  demurrer', 
and  the  question  w^s,  if  this  covenant  was  broken? 
and  it  was  resolved  by  the  whole  Court,  without  any 
difficulty,  that  it  was.  For  the  defendant  had  a- 
pres3ly  covenanted  with  the  plaintiff  upon  his  purchtf^ 
that  he  s)iould  have  the  lands  discharged  of  all  rents> 
and,  therefore  they  ought  to  be  discharged  of  th 
rent,  as  weD  as  of  all  others ;  for .  a  quit  Beet  is  ^ 
rent ;  and  judgment  was  given  for  the  plaintiff 

62.  By  the  fifth  of ,  these  covenants,  the  p^H 
binds  himself  and  his  heirs  to  make  all  such  lurttcri 
assurances  of  the  lands  as  shall  be  lawfiiUy  ^^  ^ ' 
sonably  required  by  the  grantee  or  his  heirs^  or  tnor 
gounseL 

.  ml  It  was  resolved  in  S5  Eliz.,  that  if  a  ma»  ^' 
gains  and  sells  lands  in  fee,  and  covenants  to  iw* 
further  assurance,  as  the  counsel  of  the  |WP^ 
shall  advise  ^  the  bargainee  himseli^  thoiigw  ^^ 
learned  in  the  law,  cannot  devise,  the  awurance, 
soiQe  of  his  counsel  must  devise  it» 

64.  It  was  resolved  in  29,&  SO  Eliz.,  tlj*t  ^ 

" '  '^  '    • "         'in  the  '^^ 

person  was  bound  to  make  sjucb  assurance  m  ^ 

as  the  counsel  of  the  obligee,  uppa  t^equp^r 

should  advise  i  and  after  J.  g.  was  of  counsel  ^ 
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Ihe  obligee^  and  gave  Jus  advice  to  the  obligee,  tiut 
the  obligor  should  make  a  certain  assurance ;  and  the 
obligee  ^ve  notice  to  the  obligor  of  the  said  advice, 
and  required  him  to  perform  it :  he  ought  to  perform 
it,  otherwise  the  condition  is  broke,  for  it  was  mote 
convenieot  that  the  counsellor  should  give  his  advice 
to  the  obl^e,  than  to  the  obligor. 

65.  Where  a  man  is  bound  to  make  such  assurance  Touch.  \C7. 
as  A.  or  his  heirs,  or  their  counsel,  shall  devise ;  A. 
or  his  h^^rs  must  take  care  that  in  time  they  have  an  Heron  v. 
assurance  reasonably  drawn,  and  ready  to  be  sealed,  f^j^^ 
and  to  tender  it  to  him,  that  is,  to  seal  it;  for  till  750/ 
then,  there  can  be  no  breach  of  covenant. 

i36.  There  is  a  clause  in  the  register  acts,  6  Ann.  infrp,c.28. 
c.  35.  §  30.  and  8  Geo.  II.  c.  6.  g  S5.,  by  which  deeds 
of  bargain  and  sale  of  lands  lying  in  the  east  and 
north  ridings  of  Yorkshire  may  be  enrolled  there. 
And  that  the  words  grant,  -baxgain,  and  sell,  in  such 
dqeds,  shall  operate  as  covenants  &r  the  title. 

67«  Coyeiuints  for  the  title  are  real,  and  pass  to  the  ^^^  ^-^^^ 
heirs  of  the  purchaser,  and  to  aU  persons  claiming  the  Land, 
under  him,  who  may  maintain  actipns  upon  them 
agftinst  the  vendor,  his  heirs  and,  assails,  and  also 
against  his  executors  or  administrators.  Nor  is  it 
matedal  whether  the  pu^hasers  acqloire. their  estates 
by  common  law  conveyances,  or  by .  those  derived 
froA  the  itatute  of  uses. 

r 

68^  /The  defendant  by  iAdentuie  eolfeofifed  J.  S.  of  Middlemore 
a^gtsia  ^Imida,  md  covenanted  fi)r  hmiself  and  his  q,^^]""' 
h|ir^  i  witii  the/feofl^,  his  heirs  and  assigns,  to  mike  503. 
Airther  assurance  upon  request,  which  lands  J.  S. 
eemreyed  to  the .  jAsflooiiS,  who  brought  an  action  on 
thd  covenant,  because  the  defendant  did. not  levy  a 
ime  ^pon' the  plaintiff's 'request.  Ail  the  Court  agreed 
tlmt  liie  ^covenant  went  with  the  land ;  and  th^t  the 
VoL.iv.  H  h 
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assignee,,  at  the  conunon  law,  or  at  least  by  tbi; 
statute,  should  have  the  benefit  thereof 

69*  Rachel  Boys  and  her  son  cdnveyed  a  copy- 
hold estate  to  a  mortgagee,/ by  lease  and  release^  and 
covenanted  for  further  assurance.  The  son  died ; 
-and^he  mortgagee  filed  his  bill  against  the  customsiy 
heir  of  the  son,  who  was  an  in&nt ;  praying  that  be 
txright  be  decreed  to  surrender  the  estate  to  the 
^aintifi; 

llie  Master  of  the  Rolls  (Sir  R.  P.  Arden)  said  be 
was  clearly  of  opinion,  that  this  covenant  was  a  con* 
tract  for  a  valuable  consideration,  affecting  the  land, 
and  would  afiect  the  beir.  And  by  the  ^decree  it  wis 
declared,  .that  the  covenant  in  the  mor^age^leed 
bound  the  land  descended  to  the  defendant. 

70.  Covenants  entered  into  by  a  purchaser  witb 
the  vendor,  respecting  the  land,  or  «tny  thing  iasu* 
ing  out  of,  or  annexed  to  the  land,  will  also  run  with 
it,  and  charge  the  heirs ;  and  also  the  assignees  of 
the  purchaser,  provided  there  is  a  privity  of  estate 
between  them.  But  although  there  be  a  privity  of 
estate  at  the  time  ^  of  the  covenant,  yet  if  a  subse- 
quent purchaser  does  not  take  the  estate  of  the  oii* 
ginal  purchaser,  he  will  not  be  bound  by  the  cove* 
nant  ^  because  there  is  no  privity  between  hint  and 
the  original  vendon 

71.  Covenants  for  the  title  to  land»  have  loi^ 
ceased  to  be  general,  and  are  now  usually  restrained 
and  qualified  «acc(H:ding  to  the  nature  of  tlie  vendor^ 
title ;  -^oflwtimes  to,  the  acts  of  the  vendor  himself^ 
sodtetimes  to  that  of  himself  and  his  immediate  anoes** 
tors^  And  although  where  covenants  are  several^ 
and  of  distinct  natures,  restrictive  .words  annexed  to 
one  of  them  ^will  not  be  applied  to  the  others;  yet 
where  all  the  covenants  have  the  same  object,  and 
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usstrictive  words  are  annexed  to  the  first  of  them,  Gainsford  v. 
they  will  be  considered  as  extending  to  all  the  others.  ^  saimd.56 

72w  In  an  action  of  covenant,  the  plaintiff  declared  Nemn 
on  a  feoffinent  of  lands,   wherein  the  defendant's  3^|^4q 
testator  covenanted,  that  notwithstanding  any  thing  Broughton 
by  him  done,  he  was  seised  in  fee,  &c.  without  any  i)yer"240. 
condition,  &c. ;   Sdly,  That  he  had  full  power  to 
seS ;  3dly,  That  die  lands  were  clear  of  dl  incum- 
brances by  him  or  his  father ;  and,  4thly,  That  the 
feofiee  should  enjoy  against  all  persons  claiming  under 
him,  his  father  and  grandfather  j  and  assigned  the 
breadi,  that  the  testator  had.  no  power  to  sell.    Uplbn 
demurrer  it  was  i^reed,    that  these  were  distinct 
covenants ;  and  thvee  Judges,  against  North,  Chief 
Justice,  held,  that  when,  by  the  first,  he  only  cove- 
nanted against  his  own  acts,  it  could  pever  be*  in^^ 
tended  that  immediately,  by  another  covenant  of  the 
same  effect,  he  would  covenant  against  the  whole 
world. 

73.  In  a  conveyance  of  an  estate  in  fee,  the  vendor)  Browtung 
after  warranting  the  lands  to  the  vetidee  and  his  2^s?&*PulK 
heirs,  against  himself  and  his  heirs,  covenanted^  that  13. 
notwithstanding  any  act  done  by  him  to  the  contrary; 
he  was  seised  in  fee,  &c. ;  and  that  he  had  good 
right,  full  power,   and  lawful  authority   to  convey 
and  assure  the  same  to  the  vendee,  aiid  his  hdrs  and 
assigns,  in  manner  aforesaid.  The  vendee  was  evicted 
by  a  person  claiming  under  a  title  paramount  to  that 
of  the  vendor^    An  action  of  covenant  was  brought 
by  the  vendee  against  the  representatives  of  the  ven^ 
dor ;  and  it  was  contended  upon  his  part,  that  the 
words  good  right,  ful}  power,  &c.  extended  to  all 
persons  whatever^  and  consequently,  that  the  vendee 
was  entitled  to  recover  his  purchase  money.    But  the 
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Court  Wd,  that  these  yw4».  we^  ^^  ^^^ 
the  proceditig  special  ^^yeiMMbi }  or  HwK  ^  % 
were  q[iidified  by  all  the  other  qpH9Wl  <^eqapls» 
ivhidi  restraiaed  fhe  covejitmto  tp  1^.  effts.  of  tfe 
veAdortoid  his  hdrci»  and  thote  c^aimiqg  ih^  bia* 
Hpweiiv.  74.  Iq  a  cQnyciyaftce  bf  landa  ma^e  .^i^  >78df  ^ 

a  fi^J'(j33.  releasors  covenaided^  ^lait.  for  and  AotyiAgt^ 
any  act|  &^.  by  them  or  any  or  either  of  tbfp  dqw 
to  the  ctmtraryi  they  hadgood  r^t  toc(«)F^i  aod 
^dfio  that  they»  or  some  or  one  of  tl^nv  forsBdnot' 
withstaading  My  such  matter  oi!  thing  as  aQoresM 
had  goad  right  and  full  power  to.  gnmW  ^y  ^ 
iikdwise  that  the  rdeAsee  should  peacealdj  and 
qoibtly  tetter,  hold,  and«f:^y'tl^.  pi^eBusesjgWt^ 
wttliout  Uielai9€ul'let  or  dbtitfhaape  ofthe.  rdeaBO? 
or  their-  heirs  or  assigns^  or  for  or  .by  Mjjf  o^  P^ 
or  persras  whataoever ;  a]l4  that  the  i«l^M^  #1)14 
be  kept  harmless  and  inde»!l«ged  by ;  thfi.  neleaepA 
and  their  heirs, "against  all  other  titles,  chaigefc  &c 
save  andiexoept  the  ehief  rent  issuii^  aa4  p^^^ 
cut  of  the  premises  to  the  lord  of  the  i^ 

The  Court  of  K.  B.  h0ld  that  th«,genen%oftbe 
covenant  £pfe  quiet  enjoym^j^jaiu^^  <^>rel9^Am^ 
their  heirs»  and  any  other  pei9on  or  {terMQi  wliatev^n 
was  not  resttained  by  the  fnali^sd  oqvqIWdI^ /or 
good  title  and  right  to  <5onvey,  forandra^fev^ 
standing  any  M^  done  by  the  i^eleaews  to  tbo<oM- 
trary. 
Acoordtng  to     75.  With  fespectto  the  restKicti^ns 


£  vlSdon   -wsual  covenants  for  the  title:in  m<Miern:OOiii!^fM^ 

Post.  Works.  ^r-Ftearne  says,— **Beguhirly. a,  vendor  ^^^ 

110.  chases  lands  bimsdf,    with  {Hfoper  Coveoa#s/^ 

ihose  who  convey  to  hjm^  cauliot  reaspOiW^  1*^ 

quix^  to  cov^mnt  further  thanv4igatnst  Imm^^ 
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those  claiming  under  him.  Tim  is  a  pnuitice  foundfedi 
in  reason.  Where  the  vendee  obtains  the  full  benefit 
of  all  the  covenants  in  the  conveyance  to  the  vendor; 
to  the  same  extent  as  his  vendor  had  them,  by  obr 
taining  the  possession  of  the  deeds  containing  those 
covenants.  When^  the  vendor  htik  parted  with  his, 
means  of  claim  or  remecfy  against  his  grantor,  fi>r 
breach  of  his  covenants,  and  transferred  them  to  the 
purchi^er  by  delivery  of  the  deeds,  and  such  vendee 
comes  iiito  the  Vendor's  place  in  that  respect,  by  the 
acquisition  of  such  deeds ;  it  wotild  be  unreasonable 
that  the  vendor  should  make  himself  liirible  for  toy 
siich  breach.  He,  by  departing  with  the  means  of 
remedy  6t  compensation,  must  be  understood  to  have 
discharged  himself  ftx>m,  and  the  vendee,  by  accept- 
ing those  means,  to  have  taken  upon  himself  the 
peril  or  risk  of  such  breach,  and  the  duty  of  enfore. 
ing  its  remedy  or  compensation/' 

76.  ^ete  are  some  exceptions  to  this  rtde,  for 
where  the  title  deeds  are  not  delivered  up  to  the 
vendee,  the  covenants  should  extend  to  the  acts  of 
the  person  f^om  whom  the  vendor  purchased  the 
eiitate.  Thus  Mr.  Fearne,  in  the  opinion,  of  which 
a  part  has  been  already  transcribed,  precedes  v& 
these  words : — '*  But  this  principle,  I  think,  does  not 
apply  to  tbose  cases  where  the  vendor  does  not  depart 
^^i^th,  nor  die  vendee  acquire,  the  deed  containing 
the  covenants  for  the  title  agamst  the  acts  of  such 
grantors :  whilst  thd  vendor  retains  iii  his  oWn  handt 
th^  immediate  means  of  indemnity,  which  he  thou^t  . 
proper  to  require  of  his  grantor,  it  seems  but  reason^ 
able  that  he  should  engage  for  the  like  indemnity  to 
his' own  vendee,  and  rely  upon  the  indemnity  he  has 
obtained  for  his  own  coiinter-security.  It  is  not;'  I 
thitfllr,^  sufficient  to  say  that  the  covenant  toprodijce 

HhS 
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his  purchase  deeds  will  entitle  the  vendee  to  the 
benefit  tliereof,  when  produced.  Such  a  covenant 
cannot  ensure  the  production  of  them»  which  may  be 
prevented  by  accidents,  for  which  the  vendor,  in 
whose  custody  the  deeds  ^re,  oi]^ht  to  be  the  sufferer, 
rather  than  the  vendee;  who,  by  not  having  such 
possession,  could  i;iot  in  any  degree  be  acc^ssaiy  to 
the  occasion  of  their  loss,  or  by  any  qieans  or  care 
have  prevented  it.  There  seema  more  reasoA  on  the 
other  side  to  say,  it  i;3  sjofficient  for  the  ve^ndor  that, 
when  called  upon  by  the  covenants  entered  into  b; 
him  to  the  vendee,  for  enjoyment^  &ic.^  he  has  his  re- 
medy over  to  the  same  extent,,  upoja  his  grantors ;  cf 
which,  as  he  retains  the  means  ia  his  custody,  he  is 
bound  to  look  to  the  preservation  of  tl^ose  means,  and 
liable  to  the  resort  to,  and  due  enforcement  of  tbeoi, 
jguid  to  bear  the  consequence  of  theijc  loss.'' 

77.  It  would  be  impossible  to  lay  down  such  ^ 
general  rule  on  this  subject,  as  would  be  apjdicabld 
to  the  variety  of  cases  that  may  occur  in  practice: 
but  it  follows,  from  the  principles  statedby  Mr.Feame; 
'    that  where  the  vendor  makes  his  title  by  descent,  an4 
his  ancestors  have  beeu  in  possession  of  the  esti^te  foe 
upwards  of  sixty  years,  he  ought  to  covenant,  not 
*only  against  his  own  acts  (which  every  vendor  is 
bound  to  do)^  but  also  against  the  acts  of  all  hjs  an- 
cestors.   Where  the  estate  has  been  purchased  by  an 
ancestor  of  the  vendor  within  sixty  years,  who  obr 
tained  proper  covenants  for  the  title  from  the  person 
of  whom  he  purchased,  the  vendor  (giving  vf  the 
titie  d^eds)  is  only  bound  to  covenant  against  the  acta 
of  such  purchasing  ancestor,  apd  of  those  intenne^ 
diate  ancestors  through  whom  the  estate  has  been 
transmitted  tq  him.    And  where  the  vendor  has  him- 
self purchased  the  estate,  and  has  obtained  prefer 
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covenants  for  the  title,  he  is  only  boiind  (giving  up 
the  title  deeds)  t6  covenant  against  his  own  acts ; 
for  in  each  of  those  cases  the  purchaser  will,  by  the 
possesion  of  the  title  deeds,  have  a  regular  series  of 
covenants  to  protect  his  title,  up  to  that  period  when 
the  statutes  of  limitations  will  secure  him  against  all 
claims  whatever. 

78.  Where  the  vendor  derives  his  title  under  a  Lloyd  v. 
will,  or  a  voluntary  conveyance,  without  any  cove-  ^filj^^^'^ 
nants  for  the  title,  he  is  bound  to  covenant  against 
the  acts  of  the  devisor  or  grantor.  And  where  an 
estate  is  sold  by  persons  who  have  no  beneficial  in* 
teiest,  such  as  trustees,  or  assignees  of  a  bankrupt,  they 
are  only  bound  to  covenant,  that  they  have  done  no 
act  to  incumber  the  estate.  But  where  there  is  a 
d^ect  in  the  title,  a  purchaser  has  a  right  to  cove- 
nants against  all  persons,  claiming  a  lawful  title  to 
the  estate.  And  where  a  purchaser  consents  to  take 
a  defective  title,  rel3dng  for  his  security  on  the  ven- 
dor's covenant,  this  should  be  particularly  mentioned 
to  be  the  agreement  of  the  parties :  for  otherwise,  as 
the  defect  wsLs  known,  it  might  be  contended  that 
the  covenants  for  the  title  should  not  extend  to  war- 
rant it  against  such  particular  defect. 

78.  With  respect  to  the  persons  who  are  held  to  Who  are 
claim  throu^  the  vendor,  or  any  of  those  against  ^^iJ^tJ^'" 
whose  acts  the  vendor  covenants,  or  by  their  default.  Vendor,  &c. 
it  was  resolved  in  SO  Ja.  I.  that  if  a  person  pur-  Butler  ▼, 
chaws  lands  to  himself  and  hfa  vife,  and  to  his  heirs  S^™!J^"' 

•     «  -.1  %  %  1%  /•  1  Palm.  S39. 

in  fee ;  and  th^i  makes  a  le^  lor  years  of  them  to  Cro.  Ja.657. 
J.  S.y  and  covenants  that  the  lessee  shall  quietly  hold 
and  enjoy  the  premises,  without  the  let  of  the  lessoi^, 
Ws  heirs  or  assigns,  or  of  any  other  person,  by  or 
throu^  his  or  their  means,  title,  or  procurement; 
^qd  after  the  lessor  dies,  and  his  wife  enters  and  dis- 

I?h4 
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I 

iturbs  the  le^eep ;  the  povepitnt  19  bxdkeiL    For  her 
claim  18  by  means  of  her  husband. 
ralni.  340.         80.  Jo  this  cape  Mr.  Justice  Doddridge  said,  if  a 

tenant  in  tail,  to  whom  the  estate  taii  was  ma^ 
created  an  estate,  and  covenaixted  as  befiore,  and  Ik 
issue  ousted  the  covenantee,  the  covenant  was  bidcea; 
because  being  his  purchase,  the  descent  to  his  issue 
was  by  his  means,  tboi^  not  by  his  title.  Bat  if 
the  issue  made  an  estate,  and  covenanted  in  the  same 
manner,  and  the  issue  of  the  issue  entered,  itns 
|iot  brokeni  because  they  were  in  not  by  his  means,  bat 
by  descent.  So  if  there  was  a  lessee  for  lifi^  with  a 
remainder  oyer«  and  the  lessee  made  an  estate  aad 
covenant,  and  died,  and  the  person  in  remainder 
entered,  the  covenant  was  not  broken,  becaiw  lie 
was  in  by  thq  feoffor,  not  by  the  lessee.  But  tf  a 
person  qnfeofied  another,  upon  condition  to  be  i«k 
enfeoffed  fpr  lii&,  with  remainder  over,  thete  it 
would  be  otherwise,  because  by  his  procniement  and 
me^ps. 
Anon,  Godb.  81.  A  person,  made  a  lease  for  li&,  and  covenanted 
^;.  ^r^ju^     for  himself  and  his  heirs,  that  he  would  save  the  lessee 

harmless  from  any  claiming  by,  from,  or  under  hiia 
The  lessor  died,  and  bi3  wife  brought  a  writ  of  doner 
against  the  lessee,  and  recovered ;  the  lessee  brom^t 
im  action  of  covenant  against  the  heir.  It  was  ad- 
Jndged  against  the  heir,  because  the  wife  claiiaed 
under  her  husband,  who  was  the  lesson  Ij^xt  ii  tb^ 
woman  had  been  mother.of  the  ksaor^  wbd  dfibaad^i 
dpwier,  the  action  would  not  have  lain  i^aiBst  the 
heir ;  because  she  did  not  claim  by,  firomt  or  voder 
tj^e  lessor.    And  sa  it  was  acljnd^ed. 

82«  A  person  whose  title  is  derived  under  t  deed 
of  revocation  and  appointmespt  of  new  uses,  vmt 
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be  <;diisidered  bm  a  peonbn  c]aiiiiiQ9  \xy  ot  fhroa^  the 
ofipoiiitor. 
Sa.  Sir  John  and  Ladv  AiUef  Jmed  a  fine  of  Ladv  Hurd  v. 

•    Fletcher 

AstiBys  eitate^  to  the  uae  of  Sir  John  for  life,  ra«  Doug.  43. 
mainder  over  i  vith  a  power  to  Sir  John  to  piake 
leases,  and  a  joint  poirer  of  reiroisation.  They  aftei^  , 
wards  revoked  the  uses,  subsequent  to  the  estate  for 
life  and  power  of  leasing  to  Sir  John  Astley,  and  ap- 
pointed new  ones,  to  Lady  Astley  for  liib,  with  inter- 
mediate remainders,  reitiainder  to  Lord  TankepvHle 
in  tail.  Sir  John  Astley  afterwards  made  a  lease,  not 
warranted  by  his  powvr ;  and  covenanAf  d  tha£  the 
lessee  should  enjoy  the  premises,  wildioat  any  jirtMr- 
nqition  fVotn  hrm,  or  tmy  person  or  persons  ciaifliing 
or  to  claitai,  by,  from,  or  under  him.  Whe*  IaM, 
•Tankerville's  estate  came  into  possession,  he  tmk 
advantage  of  the  defbct  in  the  lease,  and  evicted  tki^ 
lessee;  who  brought  tus  acticNoi  upon  the  covenant 
:^l^nst  the  executors  of  Stt  idm  Astley:  they 
pleaded  that  Lord  Tankerville,  at  the  time  of  his  ent^^ 
tatio  the  premises,  and  electing  the  plainti^  did  not 
claim,  nor  was  entitled  to  the  premises  by,  from,  or 
under  Sir  John  Ast)^. 

Lord  Mansfield  said,  justice  was  strongly  with  ll'^e 
plaintiff:  that  as  Sir  John  A^^y  was  a  neeessary 
party  to  the  second  declaration  o^'  uses»  by  wftich  ^^ 
ebtate  was  Hmited  to  Lord  Tankerville,  his  Lordslif^ 
aertainly  claimed  inlder  him,  within  the  meaning  ei' 
this  covenant.  That  undoubtedly  Sfo  Jeim  had  eo¥e^ 
naotoi  against  his  own  acti»,  md,  lAe  new  litrtftMdns 
il«re  created  by  one  of  his  acts.  «hidgnieht  was  ^veft 
for  the  pbmtifil 

S^.  Where  a  person  conveyed  an  estate,  and  coVid^  Howes  v. 
nanted  with  the  vendee  fbr  quiet  enjoyment^  w**h-  ? ^f*j^* 
out  an^y  eviction  or  interruption  by  the  vendor j  y^ 
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any  person'  claiming  under  him,  or  by,  tfarough,  or 
with,  his,  their,  or  any  of  their  acts,  means,  defiuilt, 
or  procurement :  and  a  quit  rent  was  payable  out  of 
the  lands,  which  became  due  before  the  vendor  came 
into  possession,  but  was  in  arrear  at  the  time  c^  the 
sale;  it  was  held  to  be  a  breadi  of  the  covenant 
And  Lord  Eilenborough  said,  if  it  were  in  arrear  in 
the  vendor's  lifetime,  it  was  a  consequence  of  law 
'  that  it  was  by  his  default,  in  respect  of  the  party 
with  whom  be  covenanted  to  leave  the  estate  unio- 
cumbered. 
Who  are  g5«  All  persons  who  convey  lands,  in  their  own 

eof  Miaut  for  ^^"^^  ^^^  ^^^  ^  valuable  consideration,  are  bound  to 
the  Title.       enter  iQto  the  usual  covenants  for  the  title.    And 

when  the  practice  of  conve3ring  or  devising  lands  to 
trustees,  upon  trust  to  sell,  became  frequent,  it  vis 
laid  down  as  a  rule  among  conveyancers,  that  the 
persons  entitled  to  the  money  to  arise. from  such  safe, 
were  bound  to  enter  into  the  usual  covenants  for  the 
title*  For  q^  they  had  the  beneficial  interest  ia  the 
land,  they  ought  to  he  considered  in  equi^  a$  the 
owners. 
Lloyd  r.  86.  T.  Lloyd  devised  certain  estates  in  the  Isle  of 

3Atk.264.     Anglesea,  and  county  of  Caernarvon,  to  trustees; 

upon  trust,  out  of  the  rents  and  prc^ts  thereof,  or  by 
selling  or  mortgaging  the  same,  to  raise  such  suns 
as  should  be  sufficient  to  discharge  a  mortgage  tf- 
feStifog  an  estate  which  the  testator  had  settled  b> 
deed  on  Mrs.  Hester  Webb^  as  also  all  his  just  debts. 
Up^n  a  bill  for  carrying  the  trusts  of  the  will  into 
execution,  the  estates  in  Anglesea  and  Caemarvon 
were  sold  for  27,000/.  and  a  draft  of  the  conveyance 
was  prepared  by  Mr.  Booth,  as  counsel  for  the  pur- 
chaser, to  whibh  Mrs.  Webb  was  a  party,  and  made 
to  enter,  into  the  usual  covenants  for  the  title.    The 
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counsel  for  the  grantors,  Mr.  Weldon,  together  with 
Mr.  Lane,  objected  to  the  draft,  and  gave  their  opinion 
that  Mrs.  Webb  was  not  bound  to  enter  into  any 
eovenants  for  the  title.  The  draft  was  again  referred 
to  Mr.  Booth,  who  supported  his  former  opinion ;  and 
contended  that  where  a  person  devised  an  estate  to 
trustees,  upon  trust  to  sell  and  pay  over  the  money 
to  J.  S.,  and  the  trustees  contracted  with  a  purchaser 
for  th^  sale  of  the  estate ;  there  J.  S.,  the  devisee  of 
the  tQoney,  who  had  the  real  beneficial  interest  in  the 
estate,  must  covenant  for  the  title :  and  that  this  was 
every  day's  practice.  The  Master,  to  whom  the  draft 
of  the  conveyance  was  referred,  reported,  that  Mrs. 
Webb  was  not  bound  to  enter  into  covenants  for  the 
title. 

Upon  exceptions  being  taken  to  this  report.  Lord 
Hardwicke  made  the  following  order : — 

*<  L^t  the  exception  be  allqwedt  ^^^  ^^^  ^^  Master 
alter  the  draft  of  th^  conveyance,  by  inserting  therein 
proper  coven9,nts  fron^  Mrs.  Webb,  against  her  own 
«ts,  and  the  acts  of  Mr.  Thomas  Lloyd  her  devisor, 
as  to  so  much  as  she  would  be  benefited  by .  the 
estate." 

87.  In  a  modern  case,  where  an  estate  was  devised  Wakeman  ▼-  -n 
.  /  .  II  1  i>  .  I>s8.of  Rm-  \ 
to  trustees,  upon  trust  to  sell  the  same  for  payment  iand»  3  Ves.     \ 

of  debts^  and  the  interest  of  the  residue  of  the  money  ^^-  ^^^ 

was  given  to  several  persons  for  life,  and  aft;er  their  Ca.  145. 

deaths,  the  principal  to  go  totheir  children ;  it  was 

held  that  the  purchaser  was  not  entitled  to  covenants 

for  the  title  from  the  persons  who  took  life  estates ; 

but  still  it  may  be  laid  down,  that  where  the  money 

to  arise  from  the  sale  of  an  estate,  is  absolutely  given 

to  two  or  more  persons,  they  are  bound  to  enter  into 

the  psual  covenants  for  the  title. 

88.  Where  all  the  money  to  arise  from  the  sale  of 
an  estate  is  to  be  applied  in  payment  of  debts,  a       ' 
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purchaser  can  only  require  a  covenant  from  the  trus- 
tees or  devisees,  that  they  have  done  no  act  to  ifl- 
eumber.  It  is  the  same  where  a  purchase  is  mk 
from  the  assignees  of  a  bankrupt. 

89.  With  respect  to  the  remedies  to  which  pur. 
chasers  are  entitled  under  these  covenants,  they  aft 
of  three  kinds :  1*.  Where  the  estate  is  evicted.  ?. 
Wliere  it  is  incumbered.  3^.  Where  the  defect  ifi  tie 
title  may  be  supplied  by  some  further  act.  As  to  Ae 
first,  where  a  purchaser  is  evicted  by  any  person 
claiming  under  the  vendor,  or  any  of  those  againtt 
whose  acts  the  covenants  extend,  he  may  maistaii 
an  action  at  law  for  the  restoration  of  his  moDef' 
But  if  the  express  covenants  be  not  broken,  he » 
not  get  back  his  money. 

90.  An  administrator  having  found,  mimg  the 
papers  of  the  deceased,  a  mortgage  for  1200/1,  assij^ 
it  over  to  a  stranger,  in  consideration  of  the  said 
sum  of  12004  which  was  paid  to  him;  and  in  4e 
deed  of  assignment  the  administrator  covenaHtJ 
that  neither  the  deceased,  nor  himself,  had  done  ^ 
act  to  incumber  the  mortgaged  estate.  The  mortgage 
deed  turned  out  to  have  been  forged  j  and  aftersixj* 
had  elapsed,  the  assignee  brought  an  action  ofus^ 
sit  against  the  administrator,  for  money  had  a» 
received  to  the  plamtiflTs  use.  The  defendant  pl«^ 
the  general  issue }  and  the  statute  of  M^^ 
The  plaintiff  replied,  and  stated  that  the  redttb  in 
the  indenture  of  ass^ment  were  false,  inasDmdi  a» 
there  never  was  any  indenture  of  mortgage)  sidtntt 
by  fraud  and  imposition  the  plaintiff  was  hidu^ed* 
pay  the  said  sum  of  1«00/.  To  this  replicatiofl  » 
defendant  demurred  generally. 

Lord  Mansfield.— «  The  basis  of  the  whofe  ^ 
xnent  is  fraud,  and  the  question  is,  whether  fl*** 
my  where  asserted  in  this  repUcatiob.   ^^  ^ 
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hff^  maoy  caaea  where  the  0391^011  of  a  fidae  fbd^ 
^oiighunknown  to  be  faJae,.to  tbevjparty  JBitkiQg,tbe 
^pertioQ»  will  be  &audulisntf  as  in  the  .case  of  .Sir 
Otisp  Gaacoyne,  who  inauc^  a^  li&»  and^mned  it 
ws  as.gpflda  Ijfe  as,aay.ia£Jpg|a»4f  not.losc^ 
^diether  it  was  -or  waa  not*  There  may.  be.  ci3es  jtoQ 
idiich  iraud  wiU4alce  out  of  the  at^ftute  oCliooitafeioxiAi 
but  here  every  thii^  alleged  in  die  repHcationrmay 
be  true,  without  any  fraud  on.  the  part,  ^f  ihe  de- 
fendant. He  is  administmtor  with  the  will  .aane:i^> 
lii^Q  finds  the  mortgage  deed  amongat  ,tbe{  pjipers  of 
faia  testatory  without  any  anears  of  intere^t,4and'pai;ts 
with  it  bondJldefBA  a^marketable  cotamodit^  If. he 
had  discovered  .tl^e.  fb^g^ry^  and  had  ilien>gQt  rid*  of 
thedeed^  as  a  tme  aecurit^,  the^caae;  would  have  been 
very  .di£fef e.ot }  he  did  not  covenant  for  the^  goodness 
of  the  title^  but  only  .that  neither  he  nor  the  tesitdtor 
had  ^incumbered  the  estate.  It  was.  incwnhent  on 
thi^ : plaintiff , to  look  to  the.  goodnessTof  it/' 

91*  B^tif  th^purchafiei;b€^evicted^befQre  any.oon*  ^'J^P*^* 
xjnyjUKp  to  him  ia.executed*^  having^paid  .the?  purchase  q  Tenn  R. 
money »  he  may.xecover  it.  back  in  an.  action  for  ^f* 

1     1        1  .      %  1         11  Johnson  V. 

moneys  had  ^andjceceived ;  even  44iougb  the  covenants  jofanson* 
in  the  jntended  eonveyancq  do  nob  e:(tend.to  the  ^^••&P""* 
title/  under  which  .the  ..estajle  was  recpvered* 
9St.  A. court;  pfzcquity  proceeds;^  in  caaea/of  this 

kin^^  uppnJiiefSaaie  j»indpl€uas,a.CQsHrt:^of  W  ^pr 
uidess  .there  J&.fi:au4».. in:. concea]ling,,,th^  d^J^ect  in 
the.  title,  the  Court  .will  not  ioterftixe. 

'  * «  '  -  * 

93.  WjUiam^Davy  devisediQei:taio  estates  ^tp..  hi3, 4w  Urmston 
WiUiaxafor  life,.remaindejj  to  his  JwtxWd,other,s(»ii  ii^  q^^i  not* 
tailmale»  xemainder  lo  Sir^Robert J^adbxpketand^de  1 7^4.  Mss. 
Brpwoe^  their  hetraanda88ig9S»;aa.teiuwt$j^  t^onuiKm.}  • 
aoddeviaedi^lL  theireaidue  pf  hi9  xeajre^iiateito  Iw.brou 
tker  WilliaiQ,  Patei,hi&beir8r«nd  aMigpa /or jever.    Sir 
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Robert  Ladbroke  died  in  the  lifetime  Of  the  testatoC^ 
WUliam  Davy,  the  son,  entered  on  the  estates,  upoo 
the  death  of  his  father,  and  died  without  issue ;  having 
devised  his  estates  to  John  Minnyer,  Robert  ?ite» 
and  Thomas  Butler,  in  trust  to  sell.*  William  hte, 
the  residuaiy '  devisee  in  the  will  of  WiUiam  Davy, 
the  father,  devised  his  reversion  expectant  on  fk 
death  of  William  Davy  junior,  to  Robert  Patein  fte. 
Barwell  Browne,  the  heir  of  Lyde  Browne,  and  Bo* 
bert  Pate,  (who  conceived  himself,  as  residuaiy  I^ 
gatee  in  the  will  of  William  Davy,  the  father,  to  be 
entitled  to  the  moiety  devised  to  Sir  Robert  lid- 
broke,  and  which  became  lapsed  by  his  death  in  the 
lifetime  of  the  testator),  sold  the  estate  for  a  valoaUe 
oonsideration  to  Urmston  the  plaintiff    The  convey- 
ance recited  the  will  of  William  Davy  the  father,  tkc 
death  of  Sir  Robert  Ladbroke  in  the  lifetime  of  the 
testator,  the  death  of  William  Davy  the  son  without 
issue ;  and  that  William  Pate,  the  residuary  devuee 
in  the  will  of  William  Davy  the  father,  had  made  hi 
will,  reciting,  that  in  case  of  the  death  of  Williani 
Davy  the  son,  without  issue,  he  would  become  en- 
titled to  the  moiety  of  the  estate  devised  to  Sir  Robert 
Ladbroke,  and  had,  by  his  said  will,  given  the  rever- 
sion of  his  said  moiety  to  his  son  (the  defendant),  io 
fee.     And  there  was  inserted  in  it  a  covenant,  that 
notwithstanding  any  act  done  by  the  defendant  orl^ 
ancestors,  or  any  person  claiming  under  him  or  themi 
he  was  seised  in  fee  of  the  premises.    The  purchaser 
afterwards  discovering  that  Robert  Pate  had  no  title 
to  the  moiety  conveyed  to  him,  it  having  descended 
to  William  Davy  the  son,  as  heir  to  his  fether,  and 
belonging  to  his  devisees ;  filed  a  bill  in  Chancery 
against  Pate,  praying  that  his  purchase  money  might 
be  restored  to  him.    The '  defendant  demurred  t0 
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the  bill  for  want,  of  equity ;  and  the  demurrer  wai  3  V«.  Jun. 
allowed.  ^^^• 

94.  Where  any  fraud  or  concealment  is  practised 
by  the  vendor,  by  which  the  estate  is  evicted,  though 
by  a  person  not  claiming  under  the  vendor,  or  any  of 
those  against  whose  acts  the  covenants  for  the  title 
extend,  the  purchaser  may  bring  an  action  on  the 
case,  in  the  nature  of  an  action  of  deceit,  against 
him  :  but  a  bill  in  Cliancery  will  in  most  cases  be 
found  a  better  remedy  ^  as  it  will  lead  to  a  better  dis- 
coveiy  of  the  concealment,  and  •  the  circumstances 
attending  it ;  and  may  in  some  cases  enable  the  Court 
to  create  a  trust  in  favour  of  the  injured  purchaser. 
And  where  tlie  Court  cannot  satisfy  itself  of  the  fact,  Harding  r. 
an  issue  will  be  directed  to  tiy  whether  the  vendor  did  Ndthoqpc, 
know  of  the  incumbrance,  at  the  time  of  the  sale. 

9^.  With  respect  to  incumbrances,  if  any  are  dis* 
covered  after  the  execution  of  the  conveyance,  the 
purchaser  has  the  same  remedies  as  in  cases  of 
eviction, 

96^  With  respect  to  defects  in  the  title  which  may 
be  supplied  by  the  vendor ;  where  any  such  are  dis- 
covered, alter  the  execution  of  the  conveyance,  the 
vendor  may  be  compelled  in  equity  to  do  whatever 
is  necessary  to  supply  such  defect,  by  a  InU  for  a 
specific  performance  of  the  covenant  for  further  as- 
surance. The  transaction  must  however  be  hee  from  jobnion 
all  objection,  otherwise  the  Court  of  Chancery  will  T'y®"'^^ 
not  compel  the  performance  of  a  covenant  for  further 
assurance. 

97.  It  is  laid  down  by  Lord  Cowper  that  a  cove-  Prec.  in  Cha. 
nant  for  further  assurance  will  not  help  the  case,  ^^^' 
where  the  original  conveyance  itself  is  void,  so  that 
if  a  man  covenanted  to  stand  seised  to  the  use  of  a 
mere  Jitranger,  and  covenanted  to  make  further  as* 
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•mim^ce,  the  covenant  defiendiDg  an  die  tuilui«df 
the  conveyance,  if  that  were  void,  the  coveoatt^ 
:iidl9^  Unas  oqly  atuxiliaiy,  and  went  ahmg  with  tbe 
isiiiAt^'  ifi^tt  be  also  void. 

■ 

CoTenaau  in  .96,  The  uwal  coveiiaiits  in  aasigcments  of  kan- 
ofl^w^oi^  jitoid  ^latefl,  are,  that  the  leioae  is  valid  in  law,  not 

j^QlYfcated,  auifendeMd,  ordetennined,  orhecQiBevoid 
DT  voidable ;  that  the  aas^nor  hais  good  rigbt  to 
ai^igfi ;  that  the  rent  has  beeti  paid,  and  the  cov^ 
niHfe^.  petformed,  up  to  the  tyne  of  the  aBagamni; 
foi$  quiet  enjoyment  dftuiug  the  term  \  <free  fm  io- 
Qumbrances,  mthoot  any  leilriction ;  aqd  ibr  iuitifer 
aaawance. 

^99.  The  aasignee  ia  also  boUsd  ta  covenant  iritli 

the  amgnor,  that  he  will -pay  »the  rent,  and  perfom 

Staines  t.      the  Covenants  in  iutute ;  and  indemnify  the  9siff^ 

iva?&        ^^^^^^  ^^  paynirat  and    pecformanqe  thereof;  and 

Beam.  8.       ^Hig  latter  covenant  must  be  insert^,  though  tte 

a^signoi^  £rom  his  particnlar  situation,  is  not^boiuri 

to  covenant  for  the  title. 

Covenants         ilOOi  IVhetie  the^  title  deeds  of  an  est^  are  le* 

Sn^oTfte  i*hi?drby.  the.  vendor^' which  frequently  hajtpem; 

Deeds.         ^jj^er  because  they  >rehite  to  a  lai^^  estate  limM 

wlwh  iS'isotd,  <0r  for  any  other  reasons ;  the  poi^^tt^ 
Is  entitled  ^o-  a  covcteant  from  the  vendcn*  for  tk 
pfod«ietion  of^them,  whenever  it  shaM  be  necesjifl7» 
in^aju^pMlrt  ofthepufchaBer'S'titlei  Andthis  covntftt 
being  j^,  will  run  with  f  the  knd;  and  extend  toiU 
VideFearue'9  futiire  pupchaaera  of  dt.  Bnt  if  the  de^  cofltsutiog 
Post.  113.      g^^j^   covenant  be  not    delivered  to  a  firtW  pw- 

chaser,  he  wiB  then  be  entiiled'^  to  a  new  covfifi^^ 

:&om  hia  venidor  fimthe  producthm  of  thettttedAds: 

,  Covenants         101 .  QcsfeomAs^&T  renewal  have  fte^ently  W» 

SwT^  interted;in4eaaes;  and  are  of  tw<>  khidsi  rtmfllri 

covenants  fw  granting  anolAter  lease  of  the  thtog 
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demised ;  and  covenants  for  renewal,  not  only  on  the 
expiration  or  surrender  of  the  original  lease,  but  also 
on  the  expiration  or  surrender  of  all  future  leases 
made  under  such  a  covenant,  which  is  usually  called 
a  covenant  for  perpetual  renewal. 

102.  Bridges  demised  a  mill  with  the  appiirte-  Bridges  v. 
nances,  to  Stapleton  for ^1  years;  and  covenanted  ^g^^^p^^:, 
that  if  the  lessee,  his  executors,  administrators,  or  Ca,  6, 
assigns,  or  any  of  them,  should  at  any  time  there- 
after, before  the  expiration  of  the  term  thereby  de- 
mised, be  minded  to  renew  and  take  a  further  lease 
of  the  said  premises,  that  then  upon  ajpplication  made, 
at  any  time  before  the  last  six  months  of  the  said 
term,  the  lessor,  his  heirs  or  assigns,  should  grant 
such  further  lease  as  should  by  the  lessee,  his  exe- 
cutors, administrators,  or  assigns,  be  desired,  without 
any  fine  to  be  demanded  therefore,  and  under  tlie  same 
rents  and  covenants  only  as  in  tJus  lease.  Upon  a  bill 
filed  in  the  Court  of  Exchequer  by  an  assignee  of  the 
lease,  against  the  lessor,  to  compel  him  to  grant  a 
further  lease  under  the  same  rents  and  covenants  as 
in  the  first  lease  ;*the  Court  decreed  a  new  lease, 
which  was  settled  by  the  Lord  Chief  Baron,  and 
contained  a  covenant  to  grant  a  further  lease  at  the 
end  of  the  new  term.        f 

The  lessor  appealed  from  this  decree  to  the  House 
of  Lords,  insisting  that  it  was  erroneous ;  for  that  tlie 
covenant  for  a  further  lea^e,  after  the  expiration  of 
the  new  lease,  was  in  the  nature  of  a  perpetuity  upon 
the  appellant's  estate ;  and  might,  according  to  the 
decree,  be  demanded  frcmi  time  to  time  continually ; 
which  was  contrary  to  the  intent  and  meaning  of  the 
covenant  in  the  first  lease,  and  of  the  parties  thereto. 
To  which  it  was  answered  by  the  respondent,  that 
the  covenant  entered  into  by  the  appellant  to  grant 
Vol.  IV.  I  i 
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such  further  lease  as  -should  be  demanded,  under  the 

same  rent  and  covenants  only  as  in  the  ongiml 

lease,  was  the  onfy  foundation  and  encouragement 

which  the  parties  had  for  emending  so  much  money 

upon  the  demised  premises  as  they  had  done,  and 

accordingly  it  was  the  true  intent  and  meaning  of 

lihe  covenant,  that  the  lessee  should  be  at  liberty  to 

.renew  as  often  as  he  should  require. 

The  decree  was  affirmed. 

Furniral  103.  Mr.  Crewe,  the  defendant's  grand&ther,  made 

MSS^Rwj.    *  ^^^^  *^  ^^^  Moor  for  three  iives,  with  the  followiog 

3  Atk.  83.      covenants : — *'  And  the  said  Tho.  Moor,  for  himael^ 

.&c.  covenants,  grants,  and  agrees  to  and  with  the 
said  John  Crewe,  ice  that  he  the  said  Tho.  Moor, 
&c.  shall  at  the  death  of  any  of  the  lives  be&Q^ 
mentioned,  which  shall  first  happen,  pay  unto  die 
said  J.  Crewe,  his  hdrd  or  assigns,    within  twdve 
aionths  next  ensuing  such  death,  68  2.  in  the  name  of 
a  fin^,  to  add  one  other  life  to  the  remaining  two 
lives,  and  so  to  continue  the  renewing  this  lease  or 
leases,  p^ng  ^  aforesaid  to  the  said  J.  Crewe,  bis 
lieirs  or  assigns,  68/.  for  every  life  so  added  or  re- 
newed from  time  to  time.    And  the  said  J.  Crewe, 
for  himself,  his  heirs,  executors,  and  assigns,  doth 
covenant  and  agree  to  and  with  the  said  T.  Moor,  his 
executors  and  assigns,  that  he  the  said  J.  Crewe, 
his  heirs,  &c.  shall  and  will,  for  the  consideration  of 
the  said  68/.  as  aforesaid,  to  be  paid  to  the  said 
J.  Crewe,  his  heirs,  executors,  or  assigns,  at  Crewe 
Hall,  or  at  the  place  where  the  Hall  now  stands^ 
seal  and  duly  execute  one  or  more  lease  or  leases, 
under  the  same  rents  and  covenants  with  these  pie-* 
sents,  and  thereunto  add  such  life  or  lives  as  shall 
be  there  and  at  such  time  nominated,  to  be  added  by 
the  said  Tho.  Moor,  his  executors  or  assign^  within 
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the  tenn  or  space  of  twelve  months  next  after  the 
death  of  any  such  life  as  aforesaid/' 

There  were  two  several  renewals,  by  adding  a  life 
in  1686  and  in  I709 ;  and  in  1740  the  last  life  in  the 
original  lease  dropped,  one  of  the  added  lives  con- 
tinuing still  in  being.  The  plaintiff  Fumival,  who 
was  entitled  to  the  leases,  under  several  assignments,  * 
brought  this  bill  against  the  defendant,  Mn  Crewe, 
for  a  renewal  of  the  leases,  with  the  same  covenants 
for  renewal  as  in  the  original  leases.  The  question 
was,  whether  under  these  covenants  Mn  Crewe  was 
now  compellable  to  renew  the  lease ;  or  whether  the 
covenants  should  not  be  restrained  to  renewals  only 
upon  the  original  lives  in  the  first  lease. 

Lord  Hardwicke. — ^This  bill  is  brought  to  have  the 
benefit  of  two  covenants  contained  in  two  several 
leases,  made  by  Mr.  Crewe  the  defendant's  grand- 
father; the  first  of  which  leases  was  made  when 
Mr.  Crewe  was  tenant  in  fee  of  his  estates,  the  other 
after  a  voluntary  settlement,  whereby  Mr.  Crewe 
was-1)ecome  but  tenant  for  life :  but  this  last  lease 
being  made  for  a  valuable  consideration,  must  pre-» 
vail  against  the  settlement.  None  of  the  original 
lives  dropped  during  Mr.  Crewe's  own  life,  but  after 
his  death  there  were  renewals,  with  the  same  cove- 
nants added  as  in  the  original  leases ;  and  now  that  all 
the  original  cestuis  qtse  vie  are  dead,  the  question 
arises  upon  the  construction  of  these  two  covenants, 
and  whether  the  obligation  on  the  part  of  the  tenant 
to  pay  the  fine,  and  on  that  of  the  landlord  to  grant 
a  new  lease,  wiis  intended  to  be  perpetual.  And  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  a  renewal 
of  the  leases,  with  the  same  covenants  for  renewal ; 
stud  that  these  were  intended  for  perpetual  subsisting 
leases.     It  has  been  contended  that  the  words  in 
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Moor's  covenant,  so  to  continue  renewing,  •&€.  ooidd 
mean  only  the  adding  a  life  upon  the  falling  in  of 
any  of  the  original  ones,  but  not  upon  an  added  life. 
But  this  construction  satisfies  not  the  intent,  which 
was  not  the  continuing  of  the  estate,  barely  by  giving 
a^life,  but  by  filling  up  the  estate,  for  it  is  not  only 
said  lease,  but  leases ;  and  the  word  or,  is  here  to  k 
taken  for  and,  to  satisfy  the  intent,  which  was  to  take 
in  tlie  new  leases,  the  last  as  well  as  the  original  one; 
and  the  ^  covenant  on  the  part  of  the  lessor  to  grant 
under  the  same  rent  and  covenants,  takes  in  the 
covenant  for  renewal.    The  words,  nejct  qfkr  the  deaths 
are  not  to  be  confined  to  the  lives  in  the  original 
lease,  but  extend  to  any,  whether  in  the  original,  Of 
added  upon  renewal;   and  this  appears  'from  the 
making  the  fine  payable  at  Crewe  Hall,  or  the  place 
where  the  Hall  now  stands ;  which -words,  though  thejr 
may  ^be  said  not  to  be  of -much  weight,  yet  are  an 
evidence  of  the  intent,  that  the  lease  might  continue 
so  long  as  time  endured ;  since  neither  lessor  nor 
lessee  could  have   it  in  view  that  Crewe  Hall,  the 
&mily  seat,  might  be  demolished  in  three  lives.  It  has 
been  objected  that  no  breach  could  be  assigned  against , 
the  heir  or  executor  of  the  lessor,  in  an  action  of 
covenant ;  but  I  think  there  might,  either  by  the  leflor 
or  lessee  j  and  if  so,  a  court  of  equity  may  properly 
ijelieve,  provided  there  be  no  objection  againstgrantiiig 
such  relief;  either  from  the  nature  of  the  covenant 
itself,  or  the  condition  of  the  person  seeking  the  benefit 
of  it.    1  St  Because  the  covenant  being  for  making  an  I 
estate  in  land,  a  court  of  equity  can  give  the  thing 
itself,  which  is  ihe  highest  and  most  adequate  re- 
medy ;  damages  only  being  recoverable  at  law.  **• 
Because  at  law  the  remedy  could  only  be  against  the 
representative  of  the  lessor,  out  of  the  lessor's  asscti 
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i^hich  would  be  recovering  out  of  another's  pocket  ;^ 
M^hereas  this  is  against  the  land  itself.     It  was  next 
objected,  that  covenants  for  perpetual  renewals  were 
not  to  be  favoured,  being  in  effect  an  engaging  the 
inheritance.     But  this  being  a  contract  for  a  valuable^ 
consideration,  must  be  performed  ;  and  as  Mr.  Crewe ' 
the  grandfather  might  have  sold  the  fee,  so  might  he 
lay  what  charges  he  pleased  upon  it,  in  the  hands  of 
those  who  came  after  him.     In  England,  indeed,  these 
covenants  are  rare ;  but  in  Ireland  they  are  very  fre- 
quent.    Then  it  was  said  that  the  consideration  is. 
not  adequate  j  but  I  cannot  from  the  evidence  judgp, 
of  that,  either  one  way  or  the  other.     And  this  is  a 
much  more  favourable  case  than  that  of  Bridges  v.  ^^^  ^  jq2. 
Hitchcock,  or  Hyde  v.  Skinner,  since  in  neither  of 
those  was  any  fine  to  be  paid ;  whereas,  in  the  pre- 
sent, a  fine  is  payable  upbn  every  renewal ;  and  so  a 
benefit  stipulated  for  the   successors.     Another  ob- 
jection was  made  against  renewing,  that  the  successors 
might  not  all  of  them  have  such  an  estate  as  would 
enable  them  to  renew.     But  I  think  the  renewal  may 
and  must  be  made  according  to  the  nature  of  the  de- 
fendant Mr.  Crewe's  estate ;  and  if  he  be  but  tenant 
for  life,  though  he  cannot  covenant  for  his  heirs,  yet 
he  may  for  himself  and  all  claiming  under  him.     The 
case  of  Doctors  Commons  v.  Dean  and  Chapter  of  St.  j  ^^^^  p^^j^ 
Paul's,  heard  by  Lord  King,  assisted  by  Lord  Ray-  Ca.  240. 
mond  &  J*  Price,  and  which  afterwards  went  up  to 
the  House  of  Lords,  was  decreed  upon  a  particular 
reason.    There  the  Lords  confined  it  to  one  renewal, 
because  the  contrary  construction  would  have  been  * 
going  against  the  restraining  statutes,  whereby  eccle« 
siastical  persons  can  grant  but  for  a  particular  term^ 
That  of  Hyde  v.  Skinner  is  of  no  authority  j  it  was 
a  lease  without  any  fine  paid,  or  agreed  to  be  paid  -^ 

Ii3 


I 


486  TiUe  XXXII.    Deed.    Ch.  xxv.  §  103,  J04. 

and  by  the  report  seems  more  like  an  award  or  com- 
promise than  a  decree*  But  that  of  Bridges  v.  Hitch- 
cock is  an  authority  in  point,  only  not  so  strong 
as  the  present.  There  was  a  lease  for  21  years  with- 
out any  fine  or  covenant  on  the  part  of  the  lessee  i 
as  there  is  here  only  a  covenant  on  the  lessor's  part, 
to  grant  a  new  lease,  with  the  same  covenants ;  and 
there,  upon  the  words  same  covenants^  the  Court  de- 
creed the  new  lease  to  have  the  like  covenant  for 
renewal ;  and  though  it  was  said  there  had  been 
great  improvements,  yet  two  terms  might  well  be 
thought  a  reasonable  satisfaction.  I  therefore  think 
the  plaintiff  entitled  to  a  renewal, :  under  the  same 
rents  and  covenants :  but  it  must  be  such  as  Mr. 
Crewe's  estate  will  enable  him  to  make. 
Cooke  104.  A  case  was  sent  out  of  Chancery  by  Lord 

Cowp^8i9.    Bathurst,  for  the  opinion  ofthe  Court  of  King's  Bench, 

stating  as  follows : — ^That  Robert  Booth  by  indenture 
demised  certain  premises  to  Otho  Cooke,  for  the  lives 
of  the  lessee  and  two  other  persons  ;  and  covenanted 
that  if  the  said  Otho  Cooke,  his  heirs  and  assigns, 
should  be  minded,  at  flie  decease  of  the  three  per- 
sons named  in  the  lease,  or  any  of  them,  to  surretider 
his  indenture  and.  take  a  new  lease  of  the  said  premises, 
and  thereby  add  one  new  life  to  the  then  two  in  be- 
ing, in  lieu  of  the  life  so  dying ;  that  then  the  said 
R.  Booth,  his  heirs,  &c.  upon  request,  on  such  sur^ 
render  of  the  lease  then  in  being,  and  upon  paymest 
of  a  broad  piece  of  gold,  to  the  said  R.  B.  his  hdrSf 
&c.  for  every  life  so  to  be  added,  in  lieu  of  the  life 
of  every  of  them  so  dying,  and  at  the  proper  cost  of 
the  said  Otho  Cooke,  without  demanding  any  further 
fine  for  the  same,  should  grant  and  execute  unto  the 
said  Otho  Cooke,  his  heirs,  &c.  a  new  lease  for  the 
lives  of  the  two  persons  named  in  the  former  lease  ^ 
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should  be  then  livings  and  of  such  other  person  as. 
the  said  O.  Cooke,  hiB  heirs  oc  assigns,,  should  nominate 
and  appoint,,  in  lieiL  of  the  person  named  in  the  pre- 
ceding lease,  as  the  same  should.  Mspectively  happen 
to  die,  under  the  before-mentioned  annual  rent,  and 
the   same  covenants  therein,  contained.     The  lease- 
was  dated  in^  17^0,  and  there  had  been  successive 
renewals,  containing  the  same  clause  of  renewal  from; 
the  time  of  a  former  lease  granted  by  the  ancestor  or 
Robert  Booth  in  1688,  down  to  the  date  of  the  lease^ 
in  question..    In  177^9  a  new  lease  (one  of  tlie  livea 
having  dropped)  was  tendered  to  the  landlord  in  the- 
same  terms  as  the  former  leases^  which  he  refused 
to  execute^   because  it  contained  a  covenant   for 
renewal. 

LfOrd  Mansfield  said,  the  question  in  all  these  cases 
was,  whether  under  tfie  same  rents  and  covenants 
should  be  construed  inclusive  or  exclusive  of  the 
clause  of  renewal ;  and  arguments  drawn  from  every 
part  of  the  agreement  were  material.  Here  the  parties 
themselves  had  put  the  construction  upon  it, .  for 
there  had  been  frequent  renewals,  and  in  aU  of  them 
the  covenant  for  renewal  had  been  uniformly 
repeated.  How  then  should  the  Court  say  the 
contrary  ? 

The  Court  certified  their  opinion,  tliat  alike  cove- 
nant for  renewal  ought  to  be  inserted  in  the  new 

105.  The  principle  upon  which  the  Court  of  King's 
Bench  founded  their  opinion  in  this  case,  has  been 
since  frequently  denied  Lord  Alvanley,  when  Mas- 
ter rfthe  Rolls,  has  said—"  I  strongly  protest  against  3  Ves.  298. 
the  argument  used  by  the  learned  Judges  in  Cooke  v. 
Booth,  as  to  construing  a  l^al  instrument  by  the 
equivocal  acts  of  the  parties,  and  their  understanding 
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upon  it,  which  I  will  never  allow  to  affect  my  mini 
That  case  was  sent  to  law  by  Lord  Bathurst: 
the  learned  Judges  thought  fit  to  return  an  answer 
to  the  Chancellor,  that  the  legal  effect  was  a  perpetual 
renewal,  upon  the  ground  that  by  voluntary  acts,which 
the  parties  might  or  might  not  have  done,  the  par- 
ties themselves  had  put  a  construction  upon  it  Lord 
Mansfield  made  it  his  chief  ground  ;  but  that  ground 
was  disapproved  by  Lord  Thurlow,  and  is,  I  think, 
totally  unfounded.  I  never  will  construe  a  covenant 
so.  I  never  was  more  amazed,  and  Mr.  Justice 
Wilson,  who  argued  it  with  me,  was  astonished  at 
it.  When  it  came  back.  Lord  Bathurst,  not  having 
retained  the  great  seal  long  enough  for  it  to  come 
before  him  again,  it  came  before  Lord  TTiurlow,  who 
said,  that  sitting  as  Chancellor,  when  he  asked  the 
opinion  of  a  court  of  law,  whatever  his  own  opinion 
niight  be,  he  was  bound  by  that  of  the  court  of  law: 
therefore  he  decreed  a  renewal ;  but  said  he  should 
be  very  glad  if  Mr.  Booth  would  carry  it  to  a  supenor 
tribunal.  We  had  a  consultation,  and  I  wrote  to 
Mr.  Bootli  upon  it,  but  he,  being  only  tenant  for  life> 
refused  to  appeal.** 

106.  An  opinion  appears  to  have  formerly  pre- 
vailed, founded  on  the  authority  of  the  case  of  Bridges 
V.  Hitchcock,  that  a  covenant  to  renew  a  lease,  u^ 
the  same  rent  and  covenants  as  those  contained  in  the 
original  lease,  created  a  right  to  a  perpetual  renew, 
the  covenant  for  renewal  -  being  included.  But  this 
doctrine  has  been  long  since  exploded  j  as  app«n 
from  the  following  cases. 

107.  One  Skinner,  possessed  of  a  long  term  for 
years  of  a  house,  leased  it  for  five  years,  and  cove- 
nanted for  himself  and  his  executors  to,  renew  this 
lease  at  the  same  rent;  and  on  the  same  cov^wnts, 
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upon  the  request  of  the  lessee  within  the  term.  Lord 
Macclesfield  decreed  a  new  lease  for  21  years^  but 
said,  that  though  the  lease  was  to  be  made  on  the  same 
covenants,  yet  that  should  not  take  in  a  covenant 
for  the  renewing  the  new  lease ;  forasmuch  as  then 
tlie  lease  would  never  be  at  an  end. 

108.  In  a  lease  made  by  the  defendant  to  plaintiff's  j  *Y^J* 
testator,  of  a  house  for  21  years,  there  was  a  cove- Compy  Harg. 
nant  that  the  defendants,  at  the  end  of  the  first  seven  y"i^  2  "427** 
years,  would,  upon  the  surrender  of  that  lease,  make 

a  new  lease  for  the  term  of  21  years,  at  the  same 
rent  and  with  {he  same  covenants  as  were  reserved 
and  contained  in  the  old  lease.  The  bill  was  for  a 
specific  performance  of  this  covenant :  and  the  ques- 
tion was,  if  the  covenant  for  renewal  should  be  in- 
serted  in  the  new  lease. 

Sir  Joseph  Jekyll,  M.  R.  was  of  opinion  it  should 
not,  there  being  no  words  to  show  that  it  was  the 
intention  of  the  parties  that  the  lease  should  be  re- 
newed  toties  quoHes ;  for  that  in  effect  would  be  to 
give  the  plaintiff  a  fee.  And  therefore  decreed  the 
defendant  to  make  a  new  lease,  but  without  the 
covenant  for  renewal. 

109.  Lord  Molyneux  and  his  wife  demised  a  farm  Rutsell  v. 
for  a  term  of  99  years,  if  three  persons  or  any  of  2  b^."rcp, 
them  should  so  long  live,  rendering  rent  j  and  Lord  M.  639.  note. 
covenanted,  for  himself  and  his  wife,  their  heirs  and 
assigns,  that  he  and  they  would,  upon  the  death  of 

any  of  the  lives  named  in  the  lease,  add  a  new  third 
life  upon  payment  of  200/.  within  six  months;  or 
upon  the  death  of  two  of  them,  add  two  new  lives, 
upon  payment  of  500/.;  or  upon  the  death  of  all  of 
them,  would,  upon  payment  of  1,150/,,  make  a  new 
lease  or  grant  for  any  three  new  lives,  to  be  nomi- 
nated  and  appointed  by  the  lessee,  his  executors,  ad- 
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Amistrators,  or  as»ign»,  for  the  Hke  tern  as  was 
thereby  ^demised ;  at  and  ander  the  like  rent,  cove- 
nants,  and  agreements  therein  contained.  Upon  the 
death  of  the  survivor  of  the  lives  mentioned  in  the 
original  lease,  the  lessee  applied  for  a  renewal,  and 
tendered  the  ingrossment  of  a  lease  for  99  years,  re- 
newable upon  the  dropping  of  three  new  lives,  at  the 
old  rent ;  wit!h  a  covenant  for  renewal  of  that  lease,  to 
the  same  efifect  as  had  been  contained  in  the  original 
lease ;  tendering  at  the  same  time  the  fine  of  1,1^/. 
The  defendants  declined  executing  the  lease,  with 
such  covenant ;  whereupon  the  lessee  filed  his  bill  to 
compel  the  defendants  to  execute  such  new  lease, 
with  such  covenant  of  renewal. 

Lord  Camden  was  of  opinion  that  the  defendants 
were  not  under  any  obligation  to  grant  any  further 
lease,  than  for  three  new  lives  only ;  and  that  the  plain- 
tiff was  not  entitled  to  have  any  covenant  inserted  for 
any  further  renewal  j  the  words  of  the  old  covenant  not 
obliging  the  lessors  to  grant  a  new  lease,  but  upon 
the  death  of  some  one  of  the  three  persons  named  in 
that  lease ;  and  they  being  aH  dead,  the  plaintiff 
could  claim  no  further  renewal :  and  therefore  decreed 
a  new  lease  for  99  years,  renewable  on  the  death  of 
three  persons  named  in  the  prepared  lease,  but  with- 
out any  covenant  for  any  further  renewal. 
Tntton  110.  A  lease  was  made,  for  21  years,  in  whicfc 

V.  Foote,  .  1  /*    1      1  , 

2  Bro.  Rep.    there  was  a  covenant  on  the  part  of  the  lessor,  that 
^^*  he,  his  executors,  &c.,  should  at  the  end  of  the  said 

term  of  21  years,  seal  and  execute  a  new  lease  of  the 
said  premises,  for  the  further  t^rm  of  seven  years ; 
subject  to  the  same  rents,  and  pursuant  to  the  same 
exceptions,  covenants,  reservations,  conditicHis,  and 
agreements,  in  all  respects,  as  were  in  and  by  the 
said  indenture  of  lease  mentioned  and  expressed,  in 

5 
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case  the  lessee,  his  executors,  &c.  should  desire  the 
same. 

Lord  Thurlow  said,  he  had  not  an  idea  that  the  in- 
tention of  the  lessor  was,  to  renew  the  covenant  of 
renewal ;  or  that  it  could  be  so  construed  in  a  court 
of  equity. 

111.  Lord  Foley  made  a  lease  for  three  lives,  with  Moore  v. 

a  covenant  for  renewal  under  the  like  rent,  covenants,  5  ve».  232. 
provisoes,  and  conditions,  as  were  contained  in  the  ^  c:ox*6  Rep. 
original  lease.  *  . 

Sir  W.  Grant,  M.  R.  said  he  agreed  with  the  late 
Master  of  the  Rolls  (Sir  R.  P.  Arden),  who  says—"  I  3  Ves.  295. 
collect  therefore  from  these  cases  this,  that  the  Courts, 
in  England  at  least,  lean  against  construing  a  covenant 
to  be  for  a  perpetual  renewal,  unless  it  is  perfectly  clear 
that  the  covenant  does  mean  it.  Fumival  v.  Crewe, 
which  is  relied  on  in  Cooke  v.  Booth,  had  dear  words 
for  a  perpetual  renewal,  which  made  it  impossible  to 
construe  it  otherwise."  And  said — ^There  being  no 
clear  words  in  this  case,  nor  any  words  relative  to 
perpetual  renewal ;  the  question  is,  whether  the  pro- 
viso,  that  the  renewal  shall  be  under  the  same  rents,  . 
covenants,  and  conditions  as  the  first  lease,  shall, 
in  the  absence  of  more  positive  stipulations,  amount 
to  a  perpetual  renewal.  Upon  Tritton  v.  Foote,  and 
Russell  V.  Darwin,  I  am  bound  to  hold  that  a  cove- 
nant for  renewal  under  the  same  covenants,  does  not 
include  the  covenant  to  renew ;  but  that  it  means 
only  a  second  lease,  not  a  perpetuity  of  leases. 

112.  J.  Dilnot,  by  indenture  of  lease  dated  29th  iggulden 
September  178S,  demised  certain  premises  in  Deal  9  y  ^^325 
to  three  persons  f(Mr  21  years,  at  the  rent  of  6  ^.  9  d.  Hargrave*t 
And  the  lessor  covenanted  that  he,  his   heirs  and  ^^*  ^^' 
assigns,  at  the  end  of  18  years  of  the  said  term  of  21 

years,  or  before,  upon  request,  would  make  to  the 
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lessees  a  new  lease  for  the  like  fine,  at  the  like  yeaily 
rent  of  6^.  9d.  payable  as  aforesaid,  **  with  all  cove- 
nants, grants,  and  articles,"  as  in  the  said  lease  were 
contained :  and  this  was  the  only  covenant  in  the 
lease. 

After  the  expiration  of  18  years  from  the  execu- 
tion of  the  lease,  Iggulden,  who  was  assignee  of  the 
lease,  applied  to  J.  May,  to  whom  Dilnot  had  sold 
the  estate,  for  a  new  lease,  upon  the  terms  contained 
in  the  clause  for  renewal.  May,  objecting  to  grant  a 
lease  containing  a  similar  covenant  for  renewal,  a 
biU  was  filed.  The  question  was,  whether  the  plaintiff 
was  entitled  to  a  lease,  containing  that  covenant 
The  .answer  admitted  that  for  a  great  number  of 
years,  and  particularly  from  1747,  leases  of  these 
premises  had  been  granted  to  the  plaintiff's  father,  and 
the  several  persons  under  whom  he  claimed,  similar 
to  the  lease  of  1783. 

Lord  Eldon  said,  he  was  clearly  of  opinion  the 
construction  of  this  covenant  must  be  the  same  ifl 
equity,  as  at  law :  that  the  acts  of  the  parties  had 
nothing  to  do  with  the  construction  :  that  this  lease 
must  be  constnied  precisely  as  the  first  lease.   Afco 
he  was  of  the  same  opinion  as  Lord  Alvanley  and 
Sir  W.  Grant,  that  the  general  doctrine  was,  that 
where  a  lease  was  made  without  more  than  the 
general  words,  they  would  not  impose  an  obligation 
to  insert  a  covenant  for  renewal.     The  bill  was  re- 
tained forgl2  months,  with  liberty  to  bring  an  action. 
7  East,  237.        us.  An    action   of   covenant    was   accordingly 
Fol^^'        brought  in  the  Court  of  King's  Bench,  andLor^ 
Cit'ofL^n-  Ellenborough  delivered  the  opinion  of  the  Court,  that 
don  V.  Mit-    the  plauitiff  was  not  entitled  to  require  the  execu- 
i4Ve8.53.     ^^^  ^^  ^le^se  to  him,  containing  the  covert  ^ 

renewal. 
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114.  The  right  of  renewal  may  be  forfeited  by 
the  laches  of  th^  tenant,  in  not  applying  for  a  renewal 
within  the  time  mentioned  in  the  lease. 

1 15.  The  Marquis  of  Carnarvon  demised  certain  ^^*^  ^* 
lands  to  Thomas  Landon,  his  executors,  &c.  for  99  pital, 
years,  if  three  lives  therein  named  should  so  long  ^  ^®**  ^^^* 
live  ;  with  a  covenant  to  renew,  and  a  proviso  that 

if  the  lessee,  his  executors,  &c.  refused  or  neglected 

« 

to  renew  the  said  lease,  or  to  make  application  therein 
after  the  death  of  the  first  or  any  of  the  lives,  for 
two  years,  then  the  lease  should  be  void.  The  lessee 
neglected  to  renew  on  the  death  of  the  two  first  per- 
sons whose  names  were  in  the  lease :  but  within  a 
year  after  the  death  of  the  last  life  he  applied  for  a 
renewal. 

.  The  Master  of  the  Rolls  (Sir  R.  P.  Arden)  was 
clearly  of  opinion,  that  the  lessee  had  not  entitled 
himself  to  the  benefit  of  the  covenant  j  therefore  the 
right  of  renewal  was  iforfeited. 
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Section  1. 

Disclaimer  TWEEDS  may  be  avoided  in  several,  ways,  and  for 
or  Disagree-  -L/  several  reasons.  Thus,  in  the  case  of  a  deed  pdl, 
Bro.  Ab.  Tit.  the  grantee  may  disclaim  the  ejstate  intended  to  be 
Disclaim,  given  j  in  which  case  no  estate  will  vest  in  him. 
Tk.  Joint  But  in  the  case,  of  an  indenture,  if  the  grantee  executes 
Tenant,  670.  j^^  j^^  thereby  accepts  the  estate  limited  to  him. 

3  Rep.  26  tf.       2.  It  is  said  that  a  disclaimer  of  a  freehold  estate 

must  be  in  a  court  of  record,  because  a  freehold  shaD 

not  be  divested  by  bare  words  in  pais.    But  in  tbe 

Smitb  V.        case  of  terms  for  years,  which  are  only  chattels  real 

1  V^tri28.  ^^  assignee  of  them  may  refuse  in  pais;  and  by  sucii 

refusal  the  interest  will  be  divested. 
Bro.  Ab.  Tit.      3.  If  a  lease  is  made  to  A.  for  life,  remainder  to 
^"*^*  ^-       B.,  and  after  A.  dies,  the  law  adjudges  the  frank 

tenement  in  B.  tiU  he  disagrees  or  disclaims ;  and 
by  the  waiving  thereof  it  vests  in  the  donor  or  his 
heir. 
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4.  A  lease  for  life  was  made  to  B.,  remainder  to  ^l??"'^'^^"*' 
O.  and  D.  in  tail.      It  was  faolden  that  C.  and  D. 

could  not  disagree  to  the  remainder,  withoutmatter  of 
record ;  for  they  were  tenants  in  common.  But  if 
the  remainder  had  been  limited  to  them  in  fee,  so  as 
they  took  jointly,  it  had  teen  otherwise ;  for  then, 
by  the  disagreement  of  the  one,  the  other  should 
take  the  whole  lands. 

5.  It  has  been  stated  that  every  grantee  in  a  deed  v^^*  ^'^' 
takes  the  estate  granted,  till  some  disagreement  ap-  Hawkins 
pears  on  his  part.    And  it  is  now  settled,  that  in  such  s'e^^axo. 
cases  the  grantee  may,  by  deed  only,  disagree,  and  Crewe  f. 
disclaim  tlie  estate,  by  which  it  will  be  divested  out  Tit.  I2.'c.4. 
of  him.  *  35.  *  '  * 

6.  All  deeds  executed  by  persons  under  duress  of  Duress, 
imprisonment,  or  duress  per  minas,  are  void.     Thus,  2  Inst.  482.  . 
if  a  person  is  put  under  any  illegal  restraint  or  con- 
finement, until  he  executes  a  deed,  he  may  allege  Strathmore 
this  duress,  and  thereby  avoid  the  deed.     But  if  a  jjjf^^*** 
man  be  lawfully  imprisoned,  and  either  to  procure 

his  discharge,  or  pn  any  other  fair  account,  executes 
a  deed,  he  will  not  be  allowed  to  avoid  it. 

7.  If  a  man,  through  a  reasonable  and  well-founded  2  Inst.  482. 
fear  of  death,  or  mayhem,  or  loss  of  limb,  is  forced 

to  execute  a  deed,  he  may  afterwards  avoid  it.  But 
Lord  Coke  says  it  is  otherwise  where  a  deed  is  ex- 
ecuted for  fear  of  battery,  which  may  be  very  light; 
or  burning  his  houses,  of  taking  away  or  destroying 
his  goods,  or  the  like ;  for  there  he  may  have  satis- 
faction, by  recovery  of  damages. 

8.  A  deed  may  be  avoided  by  erasure  or  interli-  Erasure  or 
neation.     And  in  Pigot's  cas^  it  was  resolved,  that  tion. 
when  any  deed  is  altered  in  a  part  material,  by  the  *  ^  ^P-  ^^• 
plaintiff  himself,  or  by  any  stranger,  without  the 

privity  of  the  obligee  ;  be  it  by  interlineation,  addi- 
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tion,  rasing,  or  by  drawing  a  pen  through  the  midst 

of  any  material  word  ;  the  deed  becomes  void.   But  in 

Henfree  v.     a  modem  case  the  Court  of  K.  B.  appears  to  have  held, 

6  East,  309.  that  an  alteration  by  a  stranger,  or  a  mere  spoliator, 

would  not  invalidate  a  deed. 

7  Rep.  27  a.       g.  If  the  obliteration  be  made  by  the  party  who 

owns  the  deed,  although  it  be  in  a  part  not  material ; 
or  that  it  is  to  the  advantage  of  the  other  party,  and 
to  his  own  disadvantage  j  yet  the  deed  will  be  ren- 
dered void.  But  if  the  alteration  be  made  by  a 
stranger,  in  an  immaterial  part,  without  the  privity 
or  consent  of  the  owner,  it  will  not  make  it  invaUd. . 
Trowel!  v.  10.  An  interlineation,  if  nothing  appear    to  the 

1  Kcb!  22.     contrary,  will  be  presumed  to  have  been  made  at 

the  time  when  the  deed  was  executed,  and  not  after : 
Hugerald  v.  ^md  it  has  also  been  held,  that  an  interlineation  by 
Btxgib.  204*.  which  a  power  of  sale  was  enlarged,  should  be  pre- 
sumed to  have  been  made  at  the  time  of  the  execu- 
tion of  the  deed,  and  not  after  ;  if  nothing  appeared 
to  the  contrary. 

11.  The  modem  practice  is,  when  any  alteration, 
interlineation^  or  erasure  is  made  in  a  deed,  before  it 
is  executed,  to  take  notice  of  it  in  the  attestation. 
Breaking  off       12.  It  was  formerly  held,  that  if  the  seal  of  a  deed 

2  RepT22  6.  ^^  broken  off,  or  so  defaced,  that  no  sign  or  print 
Cro.  Eliz.  of  it  could  be  seen ;  unless  the  person  who  was 
SeatoD  V.  bound  by  the  deed  did  it ;  such  deed  became  void. 
Henspn,        'pj^g  doctrine  was  however  soon  altered ;  and  it  was 

2  Show.  29.  1       1         />  1        L    ' 

Nichols  V.      settled,  that  if  there  was  reason  to  presume  that  the 

D  Je^  "s^a.     ^^^  ^^  *  ^^^^  ^^  ^^^^  *'^^  ^^  ^y  accident,  or  de- 

stroyed  by  time,  the  deed  should  notwithstanding  be 

deemed  valid.  - 
Argol  V.  18.  The  seals  of  a  deed  to  lead  the  uses  of  a  rc- 

FalmMOS.     covery  were  broken  off  j  but  it  being  proved  that 

seals  were  once  annexed  to  it,  and  that  they  weie 
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torn  off  a  by  little  boy ;  and  the  parts  torn  off  being 
compared  with  the  deed,  and  agreeing,  it  was  held 
to  be  valid. 

14.  If  a  deed  be  delivered  up  to  be  cancelled,  to  Cancelline. 
the  party  who  is  bound  by  it,  and  it  is  accordingly    ^"^  '    * 
cancelled,   by  tearing  off  the   seals,    or  otherwise 
defacing  it ;  or  if  the  person  who  has  the  deed  can- 
cels it,  by  agreement  with  the  other  party ;  it  be- 
comes void.  .  .  ..      • 

15.  But  where  an  estate  has  actually  passed  by  a  \^^\  ^' 
deed,  the  cancelling  of  such  deed  afterwards  will  2  Cha.'  Rep* 
not  divest  any  estates  out  of  the  persons  in  whom  ^^* 

they  were  vested  by  that  deed. 

16.  A  father  having  quarelled  with  his  eldest  Son,  Hudson's 
made  a  settlement  on  his  wife  of  100/.  a  year,  in  aug-  i^  cba.  235i 
mentation  of  her  jointure.     Afterwards,  being  recon- 
ciled to  his  son,  he  cancelled  the  deed,  and  so  it  was 

found  at  his  death.  On  a  trial  atjaw,  the  deed  being 
proved  to  have  been  executed,  was  adjudged  good, 
though  cancelled. 

VJ.  In  setting  forth  a  conveyance,  it  was  stated,  Bolton  v. 
that  a  deed  of  release  was  cancelled,  by  the  releasor's  2  h.  fifaclc. 
seal  being  torn  off,  and  destroyed  ;  and  that  part  of  259. 
the  deed  was  lost,  with  a  prqfert  in  curia  of  the  resi- 
due.    It  was  held  to  be  good  pleading ;  and  Lord 
Ch.  J.  Eyre  said — **  I  hold  it  clearly  tliat  the  can- 
celling  a  deed  will  not  divest  property,  which  has 
once  "vested,  by  transmutation  of  possession.     And 
I  woiild  go  farther  and  say,  that  the  law  is  the  same 
with  respect  to  things  that  lie  in  grant.     In  pleading 
a  grant,  the  allegation  is,  that  the  party  at  such  a 
time  did  grant.     Bnt  if  by  accident  .the  deed  is  lost, 
there   are   authorities  enough  to  show,  that  other 
proof  may  be  admitted^    The  question  in  that  case  is, 
whether  the  party  did  grant    To  prove  this,  the  best 
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evidence  must  be  produced,  whidi  is  the  deed :  hot 
if  that  be  destroyed,  other  evidence  may  be  leoeived, 
to  show  that  the  thing  was  granted.  For  God  forbid 
that  a  man  should  lose  his  estate,  by  losing  his  title 
deeds." 

18.  Where  a  tenant  for  life,  with  a  power  of  leas- 
ing, in  consideration  of  the  surrend»  of  a  prior  term, 
granted  a  new  lease,  which  was  void;  it  was  held 
that  the  prior  term,  though  the  indenture  of  lease 
was  in  &ct  cancelled,  and  delivered  up,  when  the^ 
new  lease  was  granted,  might  be  set  up  by  thetaiaot, 
in  h»  to  an  ejectment  brought  by  the  remaiflder-fliaDr 
after  the  death  of  the  tenant  for  life. 

19.  By  the  several  statuljes  ^^inst  usuary,  paiticu* 
larly  that  of  12  Ann.  st.  2.  c.  16,  it  is  enacted,  that 
no  person  shall  take,  directly  or  indirectly,  for  the  loan 
of  any  monies,  wares,  merchandizes,  0£  other  com- 
modities whatsoever,  above  the  value  of  five  pounds 
for  the  forbearance  of  100  L  by  the  year  j  and  so  after 
that  rate  for  a  greater  or  lesser  sum,  or  for  a  loi^r 
or  shorter  time.  And  that  all  bonds,  contracts^  and 
asswances  whatsoever,  for  payment  of  any  principal 
money  to  be  lent,  whereupon  or  whereby  there  shall 
be  reserved  or  taken  above  the  rate  of  5^.  in  the  huo- 
drad  as  aforesaid,  shall  be  utterly  void;  and  the 
person  taking  above  5L  for  the  forbearance  of  lOOt 
for  a  year,  shall  forfeit  treble  the  value  of  the  monies, 
&c.  so  lent. 

20.  These  statutes  do  not  extend  to  ^o^/oAr/bofld* 
or  to  the  purchase  of  annuities  for  lives  j  where  the 
purchaser's  principal  is  bandjide,  and  not  colourtM^ 
put  in  jeopardy.  For  in  tiiat  case  no  inequality  4 
price  will  make  it  an  usurious  bargain. 

21.  By  the  statute  14  Geo.  II.  all  mortgages  of 
estates  or  other  property  in  Ireland,  or  in  the  col*' 
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\kieH  or  plantations  in  the  West  indies,  bearing  the 
interest  allowed  in  those  countries,  shall  be  legal; 
though  executed  in  Great  Britain  :  unless  the  money 
lent  shall  be  known  at  the  time  to  exceed  the  value 
of  the  thing  or  pledge.  In  which  case  also,  to  pre^ 
vent  usurious  contracts  ^t  home,  under  th^  colour  of 
8uch  foreign  securities,  the  borrower  shall  forfeit 
treble  the  sum  borrowed. 

92.  It  has  been  held  that  this  statute  otily  extends  Devar  ?. 
to  bonds  given  as  collateral  securities,  for  the  pay-  3  Term  R. 
ment  of  the  principal  and  interest  lent  en  such  ^^^- 
Mortgages ;  luid  not  to  any  other  bonds,  or  personal 
securities. 

53.  Although  the  courts  of  Conmiott  law  have  a  Equity  avoids 
jurisdiction  in  all  matters  of  fraud,  and  may  avoid  ^^^  by* 
deeds  upon  that  ground,  yet  the  usual  practice  has  ^^ud. 
long  been  to  Seek  redress  in  equity,  against  dee^s 

that  have  been  fraudulently  obtained ;  because  a 
court  of  equity  will  allow  of  a  great  number  of 
averments,  and  will  admit  of  several  kinds  of  evi- 
dence, not  received  in  courts  of  law. 

54.  The  cases  which  have  been  decided  on  this 
head  are  however  so  various,  and  each  of  them  de- 
pends so  much  on  its  own  particular  circumstances, 
that  only  a  few  general  prii^iples  can  be  deduced 
from  them.  < 

25.  It  may  however  be  laid  down,  that  ignorance  ^reat.  of  Sti* 
and  misapprehension  of  ^e  pi^rty,  is  a  ground  on  §  V. 
Which    courts  of  equity  have  sometimes   avoided  a 
deed.     But  equity  will  not^nterpose,  if  the  fact  was 
from  its  nature  doubtful ;  or  equally  known  to  both 
parties^  at  the  time  of  the  agrc^meqt. 

26*  It  is  not  every  surprise  that  will  avoid  a  deed  Mem,  i  8* 
duly  made,  nor  is  it  fitting ;  for  it  i|^u}d  occasion 
great  uncertainty,  as  it  would  be  impossible  to  fix 
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what  was  meant  by  surprise.  For  a  man  may  W 
said  to  be  surprised,  in  every  action  which  is  not  done 
with  as  much  discretion  as  it  ought  to  be.  But  the 
surprize  here  intended  must  be  accompanied  with 
fraud,  and  circumvention.  There  must  either  be 
suppress  vert,  or  suggesHo  falsi.  And  then  it  miM 
be  fully  proved ;  for  frtiud  is  a  thing  odious  in  law, 
and  never  to  be  presumed. 

Ti.  Iiiade^uacy  of  consideration  is  a  ground  upon 
which  a  court  of  equity  has  scmietimes  avoided  & 
deed  ;  provided  it  be  such  as  to  show  that  the  person 
did  not  understand  the  bargain  he  made,  or  was  so 
oppressed,  that  he  was  glad  to  make  it,  knowing  its 
inadequacy :   for   these  circumstances  will   show  a 
command  o^?er  him,  which  may  amount  to  a  fraud. 
But  there  is  no  case  in  which  it  has  been  held,  that 
mtlfii  i^dequacy  of  price  is  a  ground  fcA*  a  Coutt  of 
equity  to  annul  an  agreement,  though  executory,  if 
the  same  appear  to  have  been  fairly  entered  into, 
and  understood  by  the  parties,  and  capable  of  being 
specifically  performed.     Still  less  does  it  seem  to  haw 
been  considered  as  a  ground  for  rescinding  an  agreC' 
ment  actually  executed. 

28*  Bonds  for  money^  or  beneficial  leases,  taken  as 
rewards  for  procuring  asarriages,  will  be  set  aside  in 
equity:  because  such  transactions  tend  to  induce 
executors,  trustees,  guardians,  and  others,  connected 
with  persons  of  fortu^^  to  betray  tfaem  into  improper 
marriages. 
9Q.  Bonds  or  Other  seairitieft  given  for  the  puil>dse 
Tit.  25.  §  82.  of  obtaining  appointfn^Ms  to  ofiices  of  trust  under 

government,  are  alio  wid. 
Tli.  12,  c.  4.       ^'  ^^  ^  h&BSi  stated  in  a  foriver  tide,  that  trus- 
j  48.  t^3  are  not  allowed  by  the  Court  of  Chancery  to  be- 

come purchasers  of  the  estate*    This  rule  is  extended 
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to  assignees  of  baiikrupts,  and  solicitors.  And  in  a  fix  par. 
late  case,  a  purchase  of  a  bankrupt's  estate,  by  the  soli-  sTm/ssz. 
citOF  to  the  commission,  was .  set  aside,  though  he 
gave  the  full  value  for  it,  at  a  public  auction.  And 
Ix>rd  Eldon  declared,  he  would  set  aside  all  purchases 
made  by  persons  having  a  confidential  character, 
however  hqneat  the  circumstances. 

31,  It  has  been  determined  by  the  House^f  Lords  ifiddleton 
that  no  gift  or  gratuity  to  an  attorney,  beyond  Ma  ]^^i5ri 
fair  professional  demands,,  made  during  the  timt^that  Ca.  245. 
he  <:o|itinues  to  conduct  or  manage  the  affiurs  of  the  }  12 
donor,  shall  be  permitted  to  stand*  12  Vet.  ^1. 

32.  Weakness  of  understanding  is  also  a  ground 
upon  which  a  court  of  equity  will. invalidate  a  deed. 

3ut  Lord  Thurlow  h^s  observed,  that  there  is  an  in*  Att  Gen. 
finite,   nay  an  insurmountable  diiBculty,   in  laying  UTi!"' 
down  abstract  propositions,   upon  a  subject  which  44 J. 
depends  on  such  a  variety  of  circumstances,  as  the 
legal  competency  of  the  ipind,  to  the  act  in  which 
it  is  engaged ;  if  its  competency  be  impeached  by 
positive  evidend^  of  an  anterior  derangement,  or  aff 
fected  by  circumstances  of  bodily  debility,  suffici- 
ently strong  to  lead  to  a  suspicion  pi  intellectual 
incapacity^ 

dS.  '*  If  derangement  be  alleged,  it  is  clearly  in-  jdem. 
cumbent  on  the  party  alleging  it  to  prove  such 
derangement :  if  such  derangement  be  proved,  or  be 
admitted  to  have  existed  at  any  particular  period,  but 
a  lucid  interval  be  alleged  to  have  prevailed  at  the 
period  particularly  referred  to,  then  the  burthen  of 
proof  attaches  on  the  party  alleging  such  lucid  in- 
terval; who  must  show  sanity  and  competence  at 
the  period  when  the  act  was  done,  and  to  which  the  ^^^ 
lucid  interval  refers.    And  it  certainly  is  of  equal  y.  Pead^ 

importance,  that  the  evidence  in   suppprt  of  the  }jj  ^'^"'^ 
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aUegation  of  a  lucid  interval,  after  dierangement  at 
any  period  has  been  established,  should  be  as  strong 
and  demonstrative  of  such  fact,  as  where  the  object 
of  ihe  proof  is  to  establish  derangement.'^ 
'  34«  If  a  woman  on  the  point  of  marriage  charges 
or  conveys  away  her  estate  to  a  stranger,  without  the 
knowledge  of  her  intended  husband;  such  charge 
or  conveyance  will  be  held  void  in  equity ;  being  in 
iraud  of  the  right  which  the  husband  acquired  to  his 
wife's  property  by  the  marriage. 

85.  Thus,  a  recognizance  entered  into  by  a  wo- 
man,  the  day  before  her  marriage,  was  set  aside,  and 
a  perpetual  injunction  granted  ;  though  one  witness 
deposed  that  the  husband  consented  to  the  drawing 
of*  it ;  but  that  witness  had  an  assignment  of  it  him- 
self. 

36*  So  where  a  tiridow  mad^  a  conveyance  of  her 
estate^  prior  to  her  marriage,  and  without  the  privity 
of  her  intended  second  husband ;  it  was  decreed 
that  the  second  husband  should  enjoy  tbe  estate  not* 
withstanding, 

37.  It  has  been  determined,  upon  the  same  prin* 
eiplcj  that  a  conveyance  made  by  a  woman,  befort 
her  marriage,  without  the  privity  of  her  intended 
husband,  to  trustees  for  her  separate  use,  was  void 
against  the  husband. 

38.  Lord  Hardwicke  has  said,  that  if  a  woman 
about  to  marry,  gives  away  a  part  of  uer  property,  rf 
gives  a  security  or  assignment  of  it,  they  are  relief* 
able  against  in  Chancery.  But  where  a  debt  is  con^ 
tracted  for  a  valuable  consideration,  though  con* 
cealed  from  the  husband,  it  is  no  fraud  on  th^ 
marriage. 

39*  Where  a  widow  assigned  over  the  greater  part 
of  her  property  to  trustees,  in  trust  for  herself  durinff 
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her  vidowhood^  and  in  the  event  of  her  manying 
again,  in  trust  for  her  second  son ;  but  the  convey- 
ance was  made  publicly,  and  prior  to  the  marriage- 
treaty  with  her  second  husband ;  on  a  bill  filed  by  tiie 
husband,  to  set  aside  this  conveyance.  Lord  Kii^ 
dismissed  it ;  saying  it  was  a  very  reasonable  thing 
for  a  widow,  while  it  was  in  her  power,  to  make  a 
provsion  for  her  children  by  her  former  husband. 
And  this  being  before  her  treaty  of  marriage  with  the 
plaintifi^  it  had  been  impossible  to  have  asked  hkfk  to 
be  a  party  thereto ;  he  not  being  then  thought  of. 

40.  The  Countess  of  Strathmore,  a  widow,  having  strethmore 
five  children,  and  being  tenant  for  life  of  a  very  con-  ^"  ^'^  p' 
siderable  real  estate,  on  the  10th  Jan.  1777  executed  345. 
a  deed,  whereby  she  conveyed  all  the  estates  whereof  io^^ '^""" 
she  was  seised  for  lile  to  two  trustees,  upon  trust  for  6  Bro.  Pari. 
her  sole  and  separate  use,  exclusive  of  any  husband  2  Cox.R  28 
she  should  thereafter  marry,  with  a  power  of  revoca^ 
tioa.     This  settlement  was  in  fact  made  in  conteijnpUu 
tion  of  Lady  S/s  marriage  with  a  Mr.  Grey;  and  was 
with  his  knowledge  and  consent.     But  on  the  17th 
of  the  same  January  she  married  Mr.  Stoney,  who 
afterwards  took  the  name  of  Bowes.    In  the  following 
month  of  May,  Lady  S.,  by  the  terror  of  personal 
violence,  was  compelled  by  her  husband  to  execute 
a  deed  of  revocation  of  the  conveyance  made  before 
her  marriage.     In  the  year  1785,  Lady  S.  quitted 
Mr.  Bowes  her  husband,  and  ever  after  lived  separate 
and  apart  from  him ;  and  exhibited  her  bill  against 
him,  to  have  the  conveyance  made  before  her  marriage 
established ;  and  to  set  aside  the  deed  of  revocation. 
An  issue  was  directed  to  try  whether  the  deed  of 
revocation   was  obtained  by  duress,   apd  the  jury 
found  that  it  was. 
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The  cause  then  came  on  before  Mi\  Justice  Bullef^t 
fitting  for  the  Chancellor,  who  decreed  that  Lady  &'j^ 
conveyance  before  marriage  should  be  established; 
and  upon  a  rehearing,  before  Lord  Thurlow,  this  dei 
cree  was  affirmed. 

On  an  appeal  to  the  House  of  Lords,  it  was  argued 
on  behalf  of  Mr,  Bowes. — 1**  That  the  conveyance 
was  a  fraud  upon  the  contract  of  marriage,  being  made 
without  the  knowledge  of  the  appellant,  and  con- 
pealed  from  him  at  the  time  of  such  marriage^ 

T.  That  although  such  conveyance  was  sugjiested 
to  have  been  made  in  contemplation  of  a  marriage, 
intended  between  Lady  S.  and  anothec  person,  yet 
such  marriage  did  not  take  effect.  And  although  the 
disposition  made  by  that  conveyance  might  not  be 
fraudulent  as  against  a  person  knowing  of,  and  con- 
senting to  such  disposition  ;-  yet  as  it  would  be  clearly 
fraudulent  against  creditors,  or  purchasers  for  a  valu- 
able consideration,  thefe  was  no  sound  reason  why 
the  same  should  not  be  deemed  fraudulent  as  against 
the  appellant ;  who  by  the  marriage  gave  to  Lady  S. 
a  legal  title  to  dower  in  his  own  estate,  worth  at  that 
time,  ash?  asserted,  about  1,000/.  a  year ;  and  became 
responsible  for  all  the  obligations  of  a  husband,  and 
particularly  for  debts  contracted,  or  to  be  contracted 
by  her. 

y.  That  all  the  cases  which  had  been  detennined 
by  courts  of  equity  upon  the  subject,  agreed  in  i«-. 
garding  such  a  dis{)osition,  as  fraudulent  and  vord ; 
especially  where  made  merely  and  only  for  the 
-  innnediate  and  separate  benefit  of  the  peison 
making  it. 

4«>.  That  'f  the  decrees  complained  of  should  be 
established,    a  precedent  would   exist,   destnictive 
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of  confidence  in  every  matrimonial  engagement ;  and 
leading  to  consequences  subversive  of  all  the  grounds 
on  which  the  law  of  this  country,  with  respect  to  the 
obligations  on  husbands,  by  force  of  the  contract  of 
marriage,  is  founded. 

On  the  other  side  the  respondent  submitted  the 
following  reasons  for  the  affirmance  of  the  decrees* 

1^.  That  by  the  law  of  this  country  a  woman,  while 
unmarried,  may  dispose  of  and  convey  her  property 
in  any  manner  she  pleases ;  and  a  husbsnd  whom  she 
afterwards  marries,  without  any  settlement  made  by 
him,  or  any  enquiry  concerning  her  fortune,  has  no 
right  to  impeach  any  conveyance  whieh  she  has  made 
of  her  property,  for  her  own  separate  use. 

^.  That  there  was  no  instance  in  which  convey- 
ances made  by  a  woman  of  her  property,  before 
marriage,  had  been  deemed  void,  because  they  had 
not  been  disclosed  to  her  husband ;  unless  attended 
with  such  circumstances^  as  proved  such  conveyances 
to  be  fraudulent;  and  that  such  conveyances  were, 
in  the  case  of  a  second  marriage,  where  there  were 
children  by  a  former  one,  reasonable  and  laudable ; 
and  oflen  favoured  in  a  court  of  equity. 

3^.  That  it  was  impossible  to  look  at  the  circum- 
stances of  this  case,  without  perceiving  that  such  a 
conveyance  as  the  appellant  attempted  to  impeach, 
night  be  extremely  reasonable*  That  if  it  were  pos- 
»ble  to  conceive  the  hulband  of  all  others,  who 
ought  the  least  to  be  permitted  to  question  any  such 
dispositions  made  by  a  wife,  the  appellant  was  that 
husband.  That  every  step  by  which  he  acquired  his 
supposed  marital  rights,  was  grossly  fraudulent :  and 
therefore  it  would  be  an  extraordinary  admini- 
stration of  equity,  to  give  him .  the  property  of  his 
wife,  which  the  law  had  secured  to  her,  ^s  a  reward 
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<if  his  fraud.  That  his  attempt  to  invalidate  the  deed 
ia  question,  must  appear  still  more  extraordiaaiy } 
it  having  been  determined  that  he,  bj  the  terrors  of 
personal  violence,  had  extorted  from  the  respcoKleiit 
another  deed,  for  the  purpose  of  defeating  this,  wlucb 
by  the  appeal  he  contended  was  in  itself  void.  The 
decree  was  affirmed.  * 

41*  This  doctrine  applies  as  well  to  a  deed  nfiade 
by  a  man,  as  to  one  made  by  a  woman.  Tlius  where 
a  father  got  his  son  to  execute  a  deed  secretly,  on 
the  morning  of  his  marriage,  charging  the  estate 
which  was  settled.  It  was  set  aside  by  the  Court  of 
Chancery,  as  being  in  fraud  of  the  marriage  agree- 
ment. 

42.  Lord  Ch.  B.  Gilbert  has  said,  that  if  a  husband, 
seised  in  fee,  should  immediately  befcnre  his  marriage 
vest  the  legal  estate  in  trustees,  to  disappoint  his  in- 
tended wife  of  dower ;  such  a  conveyance  would  be 
reckoned  fraudulent ;  because  it  was  made  with  an  ill 
conscience,  in  order  to  deprive  his  wife  of  the  provi* 
sion  made  for  her  by  the  common  law. 

48.  It  was  decreed  by  Sir  W.  Grant,  that  where 
a  father  made  a  settlement  upon  the^  marriage  of  bis 
son,  and  the  son  gave  the  father  a  bond,  to  indemnify 
him  from  the  payment  of  the  jointure,  the  bond  uraa 
void,  as  a  fraud  upon  the  contract. 

44.  Where  the  consideration  of  a  deed  is  contnuy 
to  the  rules  of  morality,  the  deed  is  void,  both  at 
law  and  in  equity  ;  and  therefore  a  bond  given  to  a 
woman,  as  the  price  of  prostitution,  is  void  at  law. 


*  This  case  is  not  reconcileable  with  the  preceding  ones.  n»« 
determination  was  cjearly  founded  on  the  very  improper  condact  of 
Mr.  Bowes,  before  and  after  his  marriage* 
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4f5.  Upon  oyer  being  prayed  of  a  bond,  it  appeared  Walker  v. 
to  be  from  W.  Perkins  to  the  plaintiff  Sarah  Winter,  3Blf,!Jfi56a 
in  a  penalty,  reciting  that  Perkins  and  the  plaintiff  i  Black,  R. 
had  agreed  to  live  together ;  therefore  he  had  con- 
tracted to  find  her  meat,  drink,  &c.  and  to  leave  her 
an  annuity  of  GO/,  a  year,  if  he  quitted  her,  or  she 
outlived  him  ;  and  if  they  had  any  child,  be  was  to 
provide  for  it ;  but  if  she  should  leave  him,  or  go  to 
another  man,  then  he  should  not  be  obliged  to  pro- 
vide for  her  any  longer,  or  to  leave  her  any  annuity. 
The  defendant  pleaded,  that  this  was  an  agreement 
between  the  plaintiff  and  his  intestate  to  live  together 
in  a  state  of  fornication ;  and  that  such  a  bond, 
made  upon  such  an  agreement,  was  void  in  law« 
In  reply  to  this  plea,  the  plaintiff  alleged  that  she 
was  a  virgin,  and  was  seduced  by  the  intestate  ;  and 
in  consideration  thereof  this  bond  was  given  to  her ; 
and  that  it  was  prtprmum  pudicitice.  The  defendant 
demurred. 

Lord  Mansfield  said,  it  was  the  price  of  prostitu^ 
tion  ;  for  if  she  became  virtuous,  she  was  to  lose  the 
annuity.     The  bond  was  therefore  illegal  and  void. 

46.  In  a  case  of  seduction,  where  a  bond  is  given  Gray  y. 
for  securing  an  annuity,  or  a  sum  of  money  for  the  5  veg!  286. 
support  and  maintenance  of  the  person  seduced,  and 
not  with  any  view  to  a  future  cohabitation,  equity 
will  not  relieve. 

47-  The  Marquis  of  Annandale  seduced  a  young  Annandale 
woman  named  Harris,  by  whom  he  had  a  child  :  2  p^Wmi 
afterwards,  by  deed  poll,  he  agreed  that  2,000  /.  should  432. 
be  laid  out  in  an  annuity  for  her  benefit  and  that  of  S][^/' 
the  child.     The  widow  of  the  Marquis  brought  her  Forrest,  153. 
bill  to  be  relieved  against  this  deed,  as  made  upon  an 
unlawful  and  wicked  consideration  ;  and  Ann  Harris 
brought  her  cross  bill  to  be  paid  the  2000  /.  out  of  the 
assets  of  the  Marquis.     It  was  urged  on  behalf  of 
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Ann  Harris^  that  the  known  diversity  was,  wbm 
the  woman  had  before  been  a  common  proatitiite^  and 
drew  in  a  young  man  to  give  such  bond  or  coveoaot; 
in  such  case  equity  would  relieve.^  But  where  the 
man  seduced  a  woman,  who  was  before  modest,  and 
gave  such  bond  or  covenant,  there  the  obligor,  who 
had  done  the  injury,  stated  and  ascertained  himself 
the  daomges  which  were  to  be  the  pnemnm  fnMuSr 
and  no  relief  was  given  in  equity. 

On  the  other  side  it  was  objected,  that  suppoakig 
equity  would  not  relieve  against  such  bond  or  cove- 
nant; yet  it  being  a  matter  of  turpitude,  equi^ 
ought  not  to  intermeddle.  The  consequence  of  which 
would  be,  that  both  bills  should  be  dismissed;  id 
that  the  Court  should  not  lend  any  assistance,  on 
account  of  ^sets,  or  otherwise,  in  such  a  case. 
.  Liord  King  said,  if  a  man  does  mislead  an  innocent 
woman,  it  is  botn  reason  ana  justice  he  should  mak« 
her  a  reparation  ;  and  decreed  that  the  debt  should 
n  ^Sl'rt^"^    ^^  P^^  ^^*  ^^  *^^  assets,  which  was  affirmed  by  the 

House  of  Lords. 

48.  Although  there  be  no  seduction,  yet  ifan^ui 

gives  a  bond  to  a  woman,   on  account  of  a  fonncr 

(cohabitation,  an  action  at  law  may  be  maintained 

upon  it. 

Turner  v.  49%  In  an  action  of  debt  upon  a  bond,  the  defeDo- 

2  wlu*  R.     ^^*  prayed  oyer  of  the  condition,  which  was  in  liese 

339.  vprds :— «  Now  the  condition  of  this  obligation  » 

such,  that  in  consideration  of  cohabitation  W  by 
the  above-bounden  T.  V.  witli  the  said  Catherine,  he 
the  said  T.  V.  hath  hereby  agreed  to  secure  to  ^ 
said  Catherine  the  yearly  sum  of  SOL  &c/'  ^^ 
Court  held  that  the  bond  was  good. 

50.  Though  the  woman  to  whom  such  a  bondtf 
given  was  a  common  prostitute,  yet  it  will  d<>*  *^*^ 
9side  in  equity. 
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51  •   A  person  who  had  maintained  and  ke{>t  a  Hill  y. 
conini6n  prostitute  fdr  two  years,  gave  her  a  bond,  ^^5^4]^ 
conditioned  to  pay  her  an  annuity  of  501.  a  year. 
Upon  the  death  of  the  obligor,  his  brother  paid  two 
quarters  of  the  annuity,  and  then  refusing  to  pay  any 
more,  filed  a  bill  for  an  injunction,  to  prevent  the 
defendant  from  proceeding  at  law,  and  to  haVe  the 
bond  delivered  up.     Lord  Camden  said,  he  Was  dear 
that  the  plaintiff  was  not  entitled  to  relief     The 
cases  which  had  been  determined  against  securities 
given  to  common  prostitutes,  went  upon  the  circum- 
stance of  their  being  given  previous  to  the  cohabi«> 
tion ;  a  consideration  which  being  turpis  in  its  natiu^, 
the  Court  had  relieved.     In  this  case  the  bond  was 
not  given  for  a  consideration,   but  was  voluntary. 
The  obligor  had  resort  to  her  for  near  two  years,  be- 
fore he  gave  her  the  bond.     Past  service  could  not 
be  a  consideration  at  law,  and  nothing  was  stipulated 
for  the  future.     There  was  no  principle  in  equity 
which  said,  a  man  might  not  give  a  voluntary  bond 
to  a  common  prostitute.     It  would  be  going  but  a 
little  farther  to  say,  he  could  not  give  her  money, 
without  her  being  liable  to  be  called  upon  for  it. 
There  was  no  circumstance  of  fraud  in  the  case ;  and 
he  did  not  think,   that  where  a  voluntary  bond  was 
given,  the  obligee  being  a  common  prostitute,  was' of 
itself  a   suflBcient  ground  for  relief.     The  bill  was 
dismissed. 

52.  Lord  Hardwicke  has  laid  doWn  a  very  proper 
distinction,  in  cases  of  this  kind,  between  a  married 
man  and  a  bachelor ;  and  has  determined  that  where 
a  married  man  gives  a  bond  to  a  woman  Whom  he 
has.  seduced, .  she  knowing  him  to  be  married,  as  a 
prcsmium  pudicitue^  it  shall  not  be  supported  in 
equity. . 


SiO  Title  XXXII.    Deed.    Ch.  xxvi.  §  53,  54* 

rriest  V.  ^S«  A  bill  was  brought  for  payment  of  100/.  and 

sT^ifio     *^  aHnuity  6£4J0l^  which  was  granted  by  the  defend* 

aat  to  the  plaintiff  who  being  a  young  woman,  came 
to  live  in  the  family  of  the  defendant,  then  a  married 
man,  as  a  companion  to  his  sister.  And  afterwaids 
occasioned  a  separation  between  him  and  his  wife. 

Lord  Hardwicke  said,  the  case  was  in  some  parts 
Hew,  nor  did  he  remember  it  had  directly  come  be- 
fore the  Court.    The  consideration  of  the  gnuit  was 
plain ;  for  though  expressed  to  be  for  divers  causes 
and  considerations,  it  was  plain,  on  the  evidence,  to 
what  it  was  applied,  nor  was  it  disputed.     It  was 
plain  also  to  him  what  this  unhappy  woman  (who  had 
been  very  criminal  also)  had  submitted  to,  was  from 
the  seduction   of  the   defendant:    for  her    youth, 
when  she  came  into  the  family,  and  good  character 
befose,  were  evidence  thereof.     And  that  certainlv 
had  been  the  principal  ground  of  the  determinations 
in  that  Court,  where  it  had  been  considered  as  pra- 
Tttium  pwUeituFf  when  the  young  woman  submitted 
to  the  suggestions  of  the  man,  and  was  guilty  of  no 
fault  before.     But  he  knew  of  no  case  where  the 
Coort  had  given  countenance  to  these  sort  of  bonds 
in  case  of  a  married  man,  she  knowing  it :  that  dif^ 
fered  the  case,  because  persons  who  submitted  to  a 
temptation  of  that  sort,  were  without  excuse :  they 
knew  absolutely  they  were  doing  a  wrong  which  couid 
not  be  healed,  and  which  occasioned  mischiefs  to 
families.    That  difiered  it  from  the  cases  wherein  the 
Couct  had  gone  some  lengths,  to  make  a  provision 
for  sixdi;  unfortimate  people.    The  bill  was  dismissed. 
All  Deeds  S4f.  It  has.  been  stated,  that  where  lands  Bxe  once 

Grown'* '"^  UaWe  to  a  Crown  debt,  the   lien  continues,  into 
Debu.  whose  bands  soever  they  pass ;  even  though  ccmveyed 

•  f  7  .   ^y  ^j^^  debtor  to  a  bondjide  purchaser  for  a  valuabk 
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conaideration.  And  therefore  such  conveyances  are 
void  as  against  the  King,  though  good,  as  against  all 
other  persons. 

55.  Thus  it  is  said  in  Roll's  Ab.  that  if  a  man  be-  Tit.  Prerog. 
comes  debtor  to  the  King,  being  seised  of  land  in  ^"P**  *• 
i%e,  and  after  aliens  the  land,  yet  it  may  be  put  in 
fixecution,  though  the  alienation  was  before  any  ac* 
tion  commenced.     For  it  relates  to  the  time  when 
he  became  indebted  to  the  King,  and  after. 

56*  Thomas  Favell,  a  collector  of  the  fifteetatth  and  Faveii's 
tenth,  being  seised  of  certain  lands  in  fee,   die  intro-  j^  j  ^q  ^ 
missiams  de  coUectume,  in  extremity  of  illness,  aliened  >  2  Rep.  3. 
his  estate,  and  died  without  heir  or  executor.    It 
was  held  that  process  should  issue  against  the  terre- 
tenants  to  answer  and  satisfy  the  King  thereof. 

57.  Sir  William  Cavendish,  who  was  treasurer  of  the  Seintloo's     ^ 
chamber  to  King  Hemy  VIII.,  Edward  VI.,  and  Queen  jw  234  b, 
Mary,  being  indebted  to  the  Crown,  purchased  lands,  P^owd.  321. 
which  he  afterwards  aliened ;  and  of  part  took  an  estate 
to  himself  and  his  wife,  and  part  remained  in  the  hands 
of  others ;  and  died  without  rendering  an  account.    It 
was  debated  whether  or  no  these  lands  could  be  seised 
into  the  hands  of  the  Queen,  and  be  retained  by  the 
course  of  the  common  law,  till  an  account  was  made 
by  .Cavendish  :  for  he  was  not  bound  to  the  Crown  in 
.  any  recognizance  or  obligation,  but  the  matter  of 
the  iseisure  rested  entirely  upon  the  common  law. 

All  the  Barons  of  the  Exchequer  agreed  that  the 
seisure  was  lawful ;  for  the  Crown  might  have  seised 
the  lands  in  the  hands  of  Cavendish  ;  and  by  the 
same  reason,  in  the  hands  of  every  one  that  came  in 
under  him ;  for  nuUum  tempos  occurrit  regi.  And 
Plowden  says.  Sir  W.  Seintloo,  who  had  married 
Cavendish's  widow,  having  intelligence  that  the  law 
was  against  him  and  his  wife,  compounded  with  the 
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Queen  by  paying  1,000/.  into  the  Exchequer;  and 
got  a  release  and  pardon  for  the  residue :  and  in  tiie 
pardon  it  was  recited,  for  the  maintenance  of  the 
prerogative,  that  the  law  was  ^dth  the  Queen. . 

'^  58.  Where  a  person  is  an  accountant  to  the  Crown, 

and  sells  his  lands,  not  being  indebted  to  the  Crown 
at. the  time  of  the  sale,  yet  if  he  afterwards  becomes 
indebted  to  the  Crown,  in  his  situation  of  accountant, 
his  lands  may  be  seised  by  the  Crown,  in  consequence 

tit,  1. 4  74.   of  the  Stat.  13  Eliz.  in  the  hand^  of  the  purchaser. 

Coke's  Case,       59*  Sir  C.  Hatton  being  remembrancer)  and  col- 

<}odb.  289.    j^^^y  ^f  ^Yie  first  fruits,  for  his  life,  after  the  death  or 

surrender  of  one  Godfrey,  who  then  held  that  office 
in  possession ;  and  being  seised  in'fee  of  divers  manofi, 
settled  them  to  the  use  of  himself  for  life,  remainder 
to  his  son  in  tail.  .  He  afterwards  became  indebted 
to  the  Crown  by  reason  of  his  office ;  and  the  ques- 
tion was,  whether  the  lands  thus  settled  could  be  ex- 

10  Rep.  55  b.  tended  for  the  debt.     It  was  resolved  that  although 

Sir  C.  Hatton  was  not  indebted  to  the  Crown  at  the 
time  when  he  made  the  settlement,  yet  having  be- 
come indebted  to  the  Crown  ten  years  after,  the 
lands  comprized  in  tlie  settlement  were  liable,  bj 
reason  of  the  retrospect  of  the  words  in  the  stat  13 
Eliz.  "  as  if  the  same  treasurer,  receiver,  &c.had,  the 
day  he  first  became  accountaijbt,  stood  bound  by 
writing  obUgatory^  having  the  effect  of  a  statute 
staple  to  her  Mvqesty^  her  heirs  or  successors,  m 
payment  of  the  same/' 

Coxhf»d'«j  60.  An  alienation  bond  fide,  prior  to  the  accept- 

Case,  Moo.  ^      »   r 

12€.  ance  of  an  office,  which  renders  the  person  accepting 

an  accountant  to  the  Crown,  is  good.    And  it  wa» 

said  arguendo  in  a  subsequent  case,  that  if  a  man  is 

Att.  Gen.       a  receiver  to  the  King,  and  not  indebted,  but  clear/ 

2  M<mL  247.    *^d  »eWs  his  land,  and  ceases  to  be  a  receiver  j  a»* 
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afterwards  is  appointed  to  be  a  receiver  again,  and 
then  a  debt  is  contracted  with  the  Crown,  the 
former  sale  is  good. 

6l.  It  has  been  stated  that  an  assignment  of  a  term  The  Crown 
for  years,  by  a  person  indebted  to  the  Crown,  before  j°  nn  at^  * 
any  execution  awarded,  is  ckkkL     But  this  doctrine  tendaot. 

.  Tit-  8  c*  2 

does  not  apply  to  terms  for  years  which  are  attend-  (22/ 
ant  on  the  inheritance ;  for  in  that  case,  if  the  King  Nichok  r. 
extends  the  inheritance,  he  will  become  entitled  to  ?y]^  3^0 
the  term. 

6^.   Colonel  Montresor  beins  seised  in  fee  of  a  Rex  ▼. 
freehold  estate,  and  there  being  an  old  term  for  years  scbach. 
in  the  lands  outstanding,  which  was  assigned  to  attend  ^-  ^^^* 
the  inheritance,  sold  the  estate,  1795,  to  Mr.  Smith ;  vend.  3d  ed. 
and  the  term  was  assigned  to  a  trustee  for  him.     At  ^^^- 
the  time  of  this  sale  CoL  M.  was  indebted  to  the 
Crown,  but  Smith  had  no  notice  of  that  circumstance 
when  he  purchased.     The  Crown  issued  an  extent 
against  CoL  M.,  and  the  sheriff  seised  the  lands  pur- 
chased  by  Smith.     A  question  arose  in  the  Exche- 
quer, whether  the  outstanding  term,  which  was  held 
in  trust  for  Smith,  should  protect  him  against  the 
daim  of  the  Crown. 

The  Lord  Ch.  Baron  said,  that  the  case  that  came 
nearest  to  this  was  that  of  the  Att  Greneral  v.  Sands,  Tit.  12.  c.  2. 

4  28 

where  it  was  resolved,  that  as  the  inheritance  was  not  ^ 
forfeited,  the  term  was  not  forfeited;  for  being  a 
term  attendant,  it  was  but  an  accessary  to  the 
inheritance.  If  the  converse  of  this  case  was  con- 
ddered,  it  would  make  it  still  more  clear ;  if  the 
iidieritance  had  been  forfeited,  the  term  must  have 
been  forfeited  also.  In  deciding  according  to  the 
course  of  the  common  law,  he  thought  it  clear  that 
an  outstanding  term  could  not  defeat  the  King's 
process  by  extent.  In  courts  of  equity,  it  was  said. 
Vol.  IV.  L 1 
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a  purchaser  without  notice  was  a  person  fiLvoured : 
perhaps  it  might  be  a  sufficient  answer  to  say,  that  in 
this  case  they  were  not  in  a  court  of  equity.  The 
question  was,  what  ought  to  be  the  decision  of  a  court 
according  to  the  common  law  ?  This  question  could 
not  be  decided  in  a  court  of  equity ;  they  could  not 
sue  for  a  decree.  When'  a  court  of  equity  was  re- 
sorted to,  and  this  was  the  situation  of  the  parties, 
Tit.  12.  c.  U.  the  Court  did  nothing  but  stand  neuter  between 
*  ^^'  such  parties ;  and  leave  them  to  make  the  most  of  it 

He  thought^  on  the  whole,  the  land  was  chargeable 
that  had  been  in  the  hands  of  the  King's  debtor: 
and  from  the  cases  that  had  been  decided,  it  ivas 
sufficiently  clear  that  the  term  was  i  it  was  the  whole 
interest  in  the  land,  whetlier  it  was  divided  or  not 
Nqw  that  being  so,  it  should  seem  to  be  the  result  of 
what  was  to  be  found  in  the  Books^  that  of  the  King's 
ccHumon  law  remedy,  it  was  impossible  to  doul^  and 
that  remedy  was  given  in  every  case  where  the  party 
who  was  indebted  to  the  Crown  had  a  present  bene- 
ficial mterest,  as  well  as  a  reversion ;  both  of  these 
were  considered  as  chargeable  for  the  debt  of  the 
Crown.  The  lands  of  the  Kong's  debtor  might  be 
extended  by  the  Crown,  in  whatever  hands  they  were 
found ;  and  tlierefore,  upon  the  whole,  the  judgment 
must  be  for  tlie  Crown. 


(     SIS     ) 
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CHAR  XXVII. 
fVhat  Deeds  are  void  as  to  Creditors  and  Purchasers. 


1 .  Statues  in  /ammr  ef  Credi- 
t9r»  and  Pttrcka»er$. 

3,  fFhat  Deeds  are  void  by  these 

Statutes, 

4.  Deeds  made  with  an  Intent 

to  defraud  CweMort. 
9«  Or  to  d^aud  Purdtasers. 
1 2.  Notice  is  immateriaL 
l!r.  Voluntary  Conveyances  void 

against  fSredttor*. 
18.  Except  where  ^  Grantor  is 

TUft  inddtted  at  the  Time. 
23.  Voluntary  Conveyances  void 

against  Putdumers. 
28.  Though  wiih  Notice. 


3K  And  Conoeyance^wHh  Power 
of  RBBOcaHon. 

39.  fVho  are  deemed  Purehasers» 

45.  Voluntary  Conveyances  bind- 
ing on  the  Parties. 

48.  And  good  as  to  si^sequmt 
voluntary  Deeds, 

51.  And  also  as  to  WiUs. 

54.  Provisoes  in  favour  of  Deeds 
made  on  good  Considero' 

57.  Settlements  before  Marriage. 
67*  How  far  the  Consideration  of 

Marriage  extands^ 
7i.  Seitlement  by  a  Widow  on 
her  ChUdren. 


Purchas^^* 


Section  1. 

"D  Y  the  fltatute  13  EUz.  c.  S.  §  S«  »ade  fier-  statutes  ia 
-"  petual  by  stet,  29  Eliz.  c.  5.  it  is  enacted,  that  all  J]^'"';^^''^ 
and  eveiy  feoflEment,  gift,  grant,  alienation,  bargain, 
and  conveyance  of  kmdfl,  tenements,,  and  heredita- 
ments, goods  and  chattels,  or  of  any  lease,  rent,  or  other 
yrofit  or  charge  out  of  the  same,  shall  be  deemed  and 
taken,  only  aa  ag^unst  person  or  persons,  their  heirs„ 
executors,  administrators,  or  assigns,  whose  a^cticms  by 
such  covenoua  or  fraudulent  devices^  shall  be  in  any  wise 
disturbed,  hindered,  or  defrauded,  to  be  void  and  of 

L12 
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none  effect ;  any  pretence,  colour,  feigned  conside- 
ration, expressing  of  use,  or  other  matter  or  thing,  to 
the  contrary. 

2.  By  the  stat.  37  Eliz.  c.  4.  §  2.,  made  perpetual 
by  the  stat  30  Eliz.  c.  18,.  it  is  enacted,  "  That  all 
and  every  conveyance,  grant,  charge,  lease,  estate, 
incumbrance,  and  limitation  of  use  or  uses  of,  in, 
or  out  of  any  lands,  tenements,  or  other  heredita- 
ments whatsoever,  for  the  intent  and  purpose  to  de- 
fraud and  deceive  such  person  or  .persons,  bodies 
politic  or  corporate,  as  shall  purchase  the  same  lands, 
tenements,  or  hereditaments,  or  any  rent,  profit, 
or  commodity  in  or  out  of  the  same,  shall  be  deemed 
and  taken,  only  as  against  that  person  and  persons, 
bodies  politic  or  corporate,  his  and  their  heirs,  suc- 
cessors, executors,  administrators,  and  assigns,  and 
against  all  and  every  other  person  and  persons, 
lawfully  having  or  claiming  by,  from,  or  under  them, 
which  shall  so  purchase,  for  money  or  other  good 
consideration,  the  same  lands,  tenements,  or  heredi- 
taments, or  any  rent,  profit,  or  commodity  in  or  out 
of  the  same,  to  be  utterly  void,  frustrate,  and  of 
none  eflfect." 
What  Deeds  ^'  W^*^  respect  to  the  deeds  which  are  rendered 
are  void  by  void  by  these  statutes,  as  against  creditors  or  pur- 
tutel  chasers,  they  are  of  two  sorts :  1st,  Deeds  made  with 

an  express  intent  to  defraud  creditors,  or  subsequent 

purchasers.    Sd,  Deeds  made  upon  good,  but  not 

ante,  c.  2.      valuable  considerations,  which  are  usually  called  votiin- 

f  53.  ^^  conveyances. 

Deeds  made       ^«  As  to  deeds  made  with  an  express  intent  to  defraud 

uottodir  ®^''®^'^'^»  ^^  doubt  can  arise  respecting  their  nullity 
fraud  Credi-  under  the  statute  IS  Eliz.  whenever  such  an  intent 
*^™'  can  be  proved ;  even  though  they  should  be  made 

for  a  valuable  consideration. 
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5.  In  a  case  determined  in  44  £liz.  the  following  cir-  Twine*s  < 
eumstances  were  held  to  be  badges  of  fraud  :•— 1^  The  3  ^*  go 
gifl  was  general,  of  all  the  donor's  goods  and  chattels, 

real  and  personal,  without  exception  of  his  appareU 

9».  The  donor  continued  in  possession,  and  used  them 

as  his  own ;  and,  by  reason  thereof,  he  traded  and  stone  v. 

trafficked  with  others,  and  defrauded  and  deceived  ^">^^a»i 

them.    do.  There  was  a  trust  between  the  parties.       Rep.  3. 

6.  A.  conveyed  his  estate  to  the  use  of  himself  TarbRck  v. 
for  life,  with  power  to  mortgage  such  part  as  he  ^«  ^^^'^y. 
should  think  fit,  remainder  to  trustees,  to  sell  and  pay 

all  his  debts ;  but  continued  in  possession,  and  kept 
the  deed :  afterwards  A.  became  indebted  by  judgment 
and  bond.  It  was  decreed  that  this  conveyance 
"WSB  fraudulent,  as  against  the  creditors  by  bond 
and  judgment ;  who,  not  having  notice  of  the  settle- 
ment, should  not  come  in  on  an  average  only  with 
the  other  creditors. 

7.  It  was  determined  in  a  modem  case,  that  where  Eatwick  f. 
a  persop,  having  several  creditors^  conveyed  part  of  ^  ^^^  j^ 
his  real  and  personal  estate  to  a  trustee,  in  trust  to  420. 
pay  half  the  rents  and  profits  to  the  grantor,  for  his 

own  use,  and  the  residue  among  certain  creditors 
named  in  a  schedule ;  without  any  intention  of  frau- 
dulently delaying  his  other  creditors }  the  deed  was 
not  void,  within  the  stat.  18  Eliz. :  and  Lord  Kenyon 
said  it  was  neither  illegal  nor  immoral  to  prefisr  one 
set  of  creditors  to  another. 

8.  No  creditor  can  avoid  a  fraudulent  conveyance^  1  Vet.  Juo. 
unless  his  debt  is  of  such  a  nature  as  to  affect  the  ^^^' 
land :  so  that  he  must  obtain  a  judgment  for  it. 

9.  With  respect  to  deeds  made  with  an  express  Or  to  de- 
intent  to  defraud  purchasers,  the  stat.  27  Eliz.  was  ^^^"^ 
particularly  necessary ;  for  it  is  said  by  Yelverton  in  Cro.BBx. 
37  Eliz.  that  at  common  law,  no  firaud  was  remedied  445. 
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should  defeat  an  after-purchase^  but  that  only 
which  was  committed  to  dHfraud  a  former  intereBt 

10.  The  mere  continuance  in  possession,  after  tke 
execution  of  the  conveyance,  if  such  possession  be 
conustent  with  the  deed,  is  not  in  itself  safficient  evv 
dence  of  an  intent  to  defraud. 

11.  It  is  not  necessary  that  the  person  who  setts 
the  land  should  have  made  the  former  conveyanee. 
For  it  was  resolved  in  3  Jac.  that  if  a  father  made  a 
lease  by  fraud  or  covin  to  defraud  purchssers,  and 
died ;  and  the  son,  knowing  or  not  knowing  of  the 
le^'se,  sold  the  land  for  valuable  consideratioii,  the 
purchaser  should  avmd  the  lease. 

12.  Although  the  subsequent  purchaser  shoiAl 
have  notice  of  the  preceding  fraudulent  conveyaace, 
yet  he  will  be  allowed  to  invalidate  it. 

18.  Thus,  Lord  Ch.  J;  Wray  has  said,  if  A.  seised 
of  land  in  fee,  makes  a  fraudulent  conveyance,  ta 
the  intent  to  deceive  purchasets,  against  the  stat 
S7  Eli£.,  and  continues  in  possession,  and  is  reputed 
owner  j  B.  enters  into  discourse  with  A.  fbr  the  pur- 
chase of  it,  and  by  accident  gets  notice  of  the  ftau* 
dulent  conveyance,  and  notwithstanding  concludes 
Mrith  A.,  and  takes  assurance  of  him.  In  Ah  case  B. 
should  avoid  the  fraudulent  conveyance  by  the  aaid 
act,  notwitstanding  his  notice :  for  the  act,  by  ex- 
press words,  made  the  fraudulent  conveyance  void* 
as  to  a  purchaser :  and  forasmuch  as  it  was  withffl 
the  express  purview  of  the  act,  it  ought  to  be  taken 
and  expounded  in  suppressidn  of  fraud. 

14.  One  Bullock  made  a  fraudulent  estate  of  W^ 
land  within  the  stat.  «7  Eliz,,  and  afterwards  ofeed 
to  selt  it  to  Standen.  Before  assurance  theiw, 
Standeii  had  notice  of  the  fraudulent  coaveya** 
and  notwithstanding  proceeded  and  took  W*  *^' 


10 


Tiik  XXXIL   Deed.   Ch.  xxvii.  S  14—18.  519 

i^uce  of  BuUock.  It  was  agreed  that  Staoden  should 
avoid  the  fraudulent  conveyance ;  for  the  notice  of 
f:he  purchaser  could  not  make  that  good»  which  aa 
act  of  parliament  made  void  at  to  him ;  and  true  it  was^ 
^uad^n^n  decipitmr  qui  mt  se  decipi.  But  in  this  case 
the  purchaser  was  not  deceived ;  for  the  fraudulent 
eonveyanoe,  whereof  he  had  notice,  was  void,  as  to 
hittif  hj  the  said  act,  and  therefore  ^outd  not  hurt 
him ;  nor  was  he,  as  to  that,  in  any  manner  deceived* 

15.  When  tlie  Judges  were  first  caUed  upon  to  ex-  Voluntary 
pound  these  statutes,  they  appear  to  have  considered  ^j^^^^ 
aU  voluntary  conveyances,  that  is,  all  conveyances  Cr^iter»> 
not  founded  on  a  pecuniary  or  other  valui^le  con- 
sideration as  fraudulent,  and  consequently  void  against 

actual  or  future  creditors. 

16.  Thus  where  A.  having  lands  as  heir  to  his  Apharrv  v. 
h^heTy  covenanted  for  natural  love  and  affection  to  cro.'^lizT* 
stand  aeised  to  the,  use  of  himself  for  life,  remainder  350. 

to  his  first  8cm  in  tail,  &c. ;  he  having  notice  at  the 

time  of  a  bond  entered  into  by.liis  father  to  B. ;  an 

action  of  debt  was  brought  by  B.  (m  this  bond  against 

A.  as  heir  j  and  it  was  held  that  the  conveyance  by  /^^^q^^ 

A.  was  fraudulttit  and  void  against  B.,  as  much  as  a  2  Atk.  152. 

1  Ves  &  Bea. 

conveyance  by  the  father,  tiie  originid  debtor,  would  112. 
have  been. 

17.  Lord  Hardwicke  has  said,  that  he  had  scarcely 
known  one  case,  where  the  person  conveying  was  1  Atk.  15. 
indebted  at  tiie  time  of  the  conveyance,  that  had  not 

been  deemed  fhmdulent. 

18.  It  appears  howe'ver  to  have  been  soon  esta-  Exeeptwher^ 
billed,  that  voluntary  conveyances  were  only  void  u  not  indtbt- 
against  creditors,  where   the  persons  making  such  ^  •^  ^^^ 
conveyances  were  indebted  at  the  time  ;  and  Uiat  all 
voluntary  conveyances  were  not  void  against  future 

J  but  only  such  aa  were  also  fraudulent.       2Vern  327 

LU 
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beth,  and  after  her  death  and  that  of  her  hwibaiid, 
to  raise  portions  for  their  younger  children.  'EHor 
beth  survived  her  husband^  and  made  a  leaae  of  tbe 
premises  for  21  years  at  a  rack  rent«  Upon  an  at- 
tempt to  annul  this  lease  by  the  daughter  of  Elisabeth, 
Lord  C  J.  De  Grey  delivered  the  opinion  Xif  the 
Court,  that  the  deed  was  cmly  a  voluntary  convey- 
ance, within  the  true  meaning  of  the  stat.  27  ISiz., 
being  founded  only  upon  a  good,  and  not  upon  a 
^  valuable  consideration :  and  th^efore  could  not  be 

set  up  against  a  band  jvde  purchaser. 
Though  with      28.  Although  apujnchaser  has  notice  of  a  voluntaiy 
Notice.  settlement,  before  he  purchases,  yet  it  will  not  aflfect 

Chapman       him  ;  and  he  will  be  allowed  to  hold  the  estate  against 
y.  Emery,      ^j^^  persons  claiming  under  such  voluntaiy  settle- 
ment. 
Evelyn  v.  *9-  C.  Evelyu,  by  a  settlement  after  marriage,  con- 

Templar,       yeyed  the  premises  in  question  to  tmstees,  to  the  use 

of  himself  for  life,  remainder  to  trustees,  to  pay  an 
annuity  to  his  wife  for  her  life,  remainder  to  ctiier 
trustees,  to  raise  4,000/.  for  younger  children,  re- 
mainder to'  his  first  and  other  sons  in  tail,  with  a 
{MToviso  that  it  should  be  lawful  for  C.  Evelyn,  by 
deed,  to  revoke  the  uses,  and  sell  the  estate ;  but  he 
covenanted  that  the  money  to  be  raised  by  the  sale  of 
die  lands,  should  be  paid  to  the  trustees,  to  be  bj 
them  laid  out  in  the  purchase  of  other  lands,  to  be 
aettled  to  the  same  uses.  J«  Templar  purchased  tbe 
settled  estate  of  Evelyn,  and  paid  the  purchase  money 
to  him.  The  children  of  Eveljm,  claiming  under  tbe 
settlement,  filed  their  bill  against  Tem^dar,  stating 
that  he  had  notice  of  the  settlement,  and  insisting  tliat 
he  ought  to  have  paid  the  purchase  m<»iey  to  the 
trustees^  not  to  Evelyn.  The  defendant  contended, 
that  the  settlement  being  made  after  marriage,  ivas. 
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voluntary  and  fraudulent  as  to  him ;  and  daamed  the 
benefit  of  the  statute  27  £iia.  Lord  Thuilow  said, 
that  although  it  would  have  been  as  well»  at  iunst^  if 
voiuntary  conveyances  had  not  been  thought  so  little 
Off^  jA  the  rule  ivas  such,  and  so  many  estates  stood 
upon  it,  that  it  could  not  be  shakeh ;  and  dismissed 
tlnebiU. 

SO.  J.  Manning,  by  indenture  dated  in  178S,  in  ^  V 
consideration  of  love  and  afiection  for  his  mother,  9  East,  ^9. 
sisters,  and  brother,  and  for  making  a  provision  for 
them,  conveyed  the  premises  in  question  to  trustees, 
to  the  use  of  himself  for  life,  remainder  to  the  use  of 
his  mother  for  life,  &c;  Two  years  after,  J.  Manning, 
iti  consideration  of  1,800/.  conveyed  the  premises  to 
R.  Otley  in  fee,  and  Otley  had  notice  of  the  settle* 
&ient  of  1783  bef<»e  payment  of  the  purchase  m<mey, 
and  execution  of  the  conveyance. 

The  question  was,  whether  this  conveyance  to 
Otley,  who  brought  an  ejectment  for  the  recovery  of 
the  premises,  was  good,  against  tlie  prior  settlement. 

Lord  Ellenborough  delivered  the  judgement  of  the 
court  He  said,  as  it  was  found  that  there  was  no 
fraud  in  fact  in  the  conveyance  of  1783,  the  only 
point  for  the  c(msideration  of  the  Court  was,  whether 
-  a  voluntary  oonveyance,  without  any  valuable  consi- 
deration, be  not,  according  to  the  legal  construction 
of  the  statute  27  £3iz.  fraudulent  against  a  subsequent 
purchaser  for  a  vsduable  consideration  \  or,  in  other 
words,  whether  in  such  case  the  law  do  not  presume 
fraud,  without  admitting  such  presumption  to  be  con- 
tradicted. After  stating  all  the  cases,  his  Lordship 
concluded  in  these  words :  "  llius  stand  the  autho- 
rities on  both  sides  of  the  question  ;  and  the  weight, 
number;  and  uniformity  of  those  which  establish  the 
point  cantended  for,  on  behalf  <^  the  plainti^  do, 
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in  our  opinion,  very  much  preponderate.  And  » 
many  estates  depend  upon  the  rule,  it  ought  not,  we 
conceive,  to  be  shaken.  .  It  appears  from  a  manuscript 
note,  formerly  belonging  to  Mr.  Justice  Clive^  diat 
Mr.  Horseman,  in  the  year  17 IS,  advised  the  making 
of  a  mortgage  of  the  estate  settled  in  strict  settle- 
ment by  Sir  R.  Anderson,  after  his  marriage ;  thinking 
it  voluntary  and  fraudulent,  as  against  a  purchaser. 
And  the  like  advice  as  that  which  he  gave  nearly  a 
century  ago,  probably  had  been  given  before ;  and 
that  it  has  been  given  since,  and  acted  upon,  we  cannot 
doubt ;  as  Lord  Thurlow  was  not  likely  to  have  ex- 
antc,  §  29.  pressed  himself  as  he  did  in  Evelyn  v.  Templar, 
unless  he  had  known  that  such  had  frequently  been 
the  case.  Feeling  ourselves  pressed  with  theie 
authorities  and  considerations,  we  think  ourselves 
bound  to  give  judgement  for  the  plaintiff. 

Much  property  has  no  doubt  been  purchased,  and 
many  conveyances  settled,  upon  the  ground  of  its 
having  been  so  repeatedly  held  that  a  voluntary  con- 
veyance is  fraudulent,  as  such,  within  the  stat 
27  Eliz.  J  and  it  is  no  new  thing  for  the  Court  to  hold 
itself  concluded,  in  matters  respecting  real  property, 
by  former  decisions,  upon  questions  in  respect  to 
which,  if  it  were  res  Integra^  they  probably  would 
have  come  to  very  difier&nt  conclusions.  And  if  the 
adhering  to  such  determinations  is  likely  to  be 
attended  with  inconvenience,  it  is  a  matter  fit  to  be 
remedied  by  the  legislature ;  which  is  able  to  prevent 
the  mischief  in  future,  and  to  obviate  all  the  ineonve- 
nient  consequences  which  are  likely  to  result  from  it, 
as  to  purchases  already  made.  And  we  cannot  but 
say,  as  at  present  advised,  and  considering  the  con- 
struction put  on  the  statute,  that  it  would  have  been 
better  if  the  statute  had  avoided  ccmveyances  only 
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against  purchasers  for  a  valuable  consideratioii,  with-  ^*«*?^^ 
out  notice  of  the  prior  conveyance.  18  Ves.  lOO. 

31.  By  the  fifth  section  of  the  stat.  2?  Eliz.  it  is  And  Coii?cy. 

■        -       .«  ,    „        ,  ances  with 

enacted,  that  if  any  person  shall  make  any  conveyance  Power  of  Re- 
of  any  lands,  with  a  clause  of  revocation,  at  his  will  v^*^"- 
and  pleasure,  of  such  conveyance,  and  after  such 
conveyance,  shall  bargain,  sell,  demise,  grant,  convey, 
or  charge  the  same  lands  to  any  person  or  persons  for 
money,  or  other  good  consideration,  the  said  first 
conveyance  not  being  revoked,  that  the  said  former 
conveyance,  as  against  such  bai^gainees,  vendees, 
lessees,  their  heirs,  successors,  executors,  adminis- 
trators, and  assigns,  sh^dl  be  void  and  of  none  eflfect. 

92.  It  was  resolved  in  Twine's  case,  that  if  a  man  S  Rep*  ^  «- 
has  a  power  of  revocation,  and  afterwards,  to  the 
intent  to  defraud  a  purchaser,  levies  a  fine,  or  makes 
a  feofiment,  by  which  he  extinguishes  his  power,  and 
then  ba^ains  and  sells  the  land  for  a  valuable  consi- 
deration, the  baigainee  shall  enjoy  it ;  for  as  to  him, 
the  fine  or  feofiment  by  which  the  condition  was  ex- 
tinct, was  void  by  the  said  act ;  and  so  the  first  clause, 
by  which  all  fraudulent  and  covinous  conveyances  are 
made  void,  as  to  purchasers,  extends  to  the  last  clause 
of  the  act,  namely,  when  he  who  makes  the  bargain 
and  sale  had  power  of  revocation.  And  it  was  said 
that  the  stat.  97  £li2.  has  made  voluntary  estates, 
with  power  of  revocation,  as  to  purchasers,  in  equal 
degree  with  conveyances  made  by  ftaud  and  covin^  to  ^[^  ^' 
defraud  purchasers.  Cro.  Ja.  1 80. 

33.  A  man  conveyed  lands  to  the  use  of  himself  Standenv. 
for  life,  remainder  to  several  persons  of  his  blood,  with  J'^^^So  l 

,  3  Rep*  od  v« 

a  future  power  of  revocation ;  and  before  the  power 
began,  he,  for  a  valuable  consideration,  bargained  and 
sold  the  land  to  another  and  his  heir$.  It  was  ad- 
judged that  this  bargain  and  sale  was  within  the 
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remedy  of  the  statute ;  of  which  the  intent  was»  that 
all  voluntary  conveyances,  v^hich  were  originally 
subject  to  a  power  of  revocation^  whether  present  or 
future,  should  not  stand  against  a  purchaser  for  a 
valuable  consideration. 

84.  A  power  to  mortgage  an  estate  to  any  extent  is 
in  effect  a  power  of  revocation,  and  will  therefme 
render  a  deed  void,  as  to  a  subsequent  purchaser. 
But  if  no  fraud  be  found,  a  proviso  to  charge  with  a 
particular  sum  is  not  within  the  statute. 

35,  A  power  to  lease  all  or  any  part  of  the  lands, 
for  any  number  of  years,  with  or  withojit  any  rent, 
being  in  effect  a  power  of  defeating  the  whole  settle- 
ment, has  been  considered  as  a  power  of  revoca- 
tion. 

36.  Where  the  power  of  revocation  can  only  be 
exercised  with  the  consent  of  persons  who  are  not 
under  the  control  of  the  settlor,  the  conveyance  wiU 
not  be  considered  as  vrithin  the  statute. 

37*  Sir  John  and  Lady  Maynard,  in  consideiatioD 
of  the  marriage  of  their  son,  and  o£  5,000  L  portion 
paid  with  his  wife,  covenanted  to  levy  a  fine  of  lands, 
which  were  the  estate  of  Lady  Maynard«  to  the  use  of 
Sir  John  for  life,  remainder  to  Lady  M.  for  life, 
remainder  to  the  son  and  his  heirs ;  with  a  proviso^  that 
it  should  be  lawful  for  Sir  John  and  Lady  M.,  with 
the  consent  of  four  perscms,  to  revoke  the  uses.  A&er 
the  death  of  Sir  J«,  Lady  M.  entered  and  sold  some  of 
the  lands,  without  the  consent  of  the  trustees.  It  was 
resolved  that  the  settlement  was  not  fiaudulent,  widiin 
the  Stat.  S7  Eliz.,  as  it  could  not  be  made  to  deceive 
a  purchaser.  The  power  of  revocation  not  being 
exercisable  at  the  will  and  pleasure,  such  are  the 
words  of  the  act,  of  the  settlor ;  but  was  restrained  by 
the  necessity  of  obtaining  the  consant  of  four  persons, 
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intru3ted  forthe.son'a  wife.  Whereas  in  the  case 
menttoned  in  3  Rep.  83  b.  the  consent  seemed  to  be 
g^ven  by  a  person  at  the  devotion  of  the  settlor^  and 
appointed  by  him. 

3&  Where  a  deed  contains  a  power  of  revocation, 
at  the  will  and  pleasure  of  the  settlor,  it  is  immaterial 
iMrhether  the  conaideration  be  a  valuable,  or  only  a 
good  one ;  for  it  is  equally  void  as  to  a  subsequent 
purchaser.    *  And  in  an  opinion  of  Mr,  Booth's  it  is 
said,  "  The  rfeserving  of  powers  of  revocation  to  the  Collect.  Jur. 
grantors   or   original  owners  of  the  land,   though  ^^^*  *''^^^' 
checked  by  requiring  the  consent  of  the  trustees,  hath 
of  late  been  disused  in  settlements ;  because  dqubts 
have  arisen  whether  such  settlements  are  not  fraudu- 
lent within  the  statute  of  27  Eliz."    And  now  powers 
of  revocation,  sale,  and  exchange,  are  always  reserved 
to  tlie  trustees. 

39.  With  respect  to  tlie  persons  who  are  deemed  ^Vho  are 
subsequent  purchasers  within  the  stat.  27  Elia.,  it  was  chaScm. 
resolved  in  Twine's  case,  that  no  purchaser  should  ^  ^P-  ^^  <*• 
avoid  a  precedent  conveyance,  made  by  fraud  and 

covin,  but  he  who  was  a  purchaser  for  money,  or  other 
valuable  consideration.  For  although  in  the  pream* 
ble  it  is  said,  for  money  or  other  good  consideration, 
and  likewise  in  the  body  of  the  act,  yet  these  words 
are  to  be  intended  only  of  valuable  consideration* 
And  this  appeared  by  the  clause  respecting  powers  of 
revocsbtion  ;  for  there  it  is  said,  for  money  or  other 
good  consideration,  paid  or  given ;  where  the  word 
paid  is  referred  to  money,  and  given  to  good  eonsi- 
deration  ^  which  excludes  all  considerations  of  nature, 
or  blood,  or  the  like,  and  were  to  be  intended  only 
of  valuable  considerations,  which  might  be  given. 

40.  A  mortgagee  is  a  purchaser  within  the  stat. 
27  Eliz.,  And  may  therefore  avoid  a  prior  fraudulent 
conveyance. 


5«8  Title  XXXIL   Deed.  Ch.  xxvli.  S  41--44. 

Chapman  41.  R.  Emery  conveyed  the  premises  in  question, 

^'  ^"^270     ^^*^^^t  ^^y  consideration,  to  the  use  of  himself  for 

life,  remainder  to  his  wife  for  life,  remainder  to  their 
issue  in  tail*  Three  years  after,  Emery  mortgaged 
the  premises  for  7OO  /•  to  a  person  who  had  notice  of 
the  settlement.  In  an  ejectment,  the  question  was, 
whether  the  mortgagee  should  avoid  the  settlement 
as  fraudulent,  under  the  stat«  27  Eliz.  It  was  con- 
tended, 1^  That  the  statute  only  related  to  purchasers, 
and  that  a  mortgagee  was  not  ^  purchaser.  S^  That 
the  mortgagee  had  notice  \  and  no  pretence  or  cir- 
cumstance of  fraud  appeared.  The  settlement  was 
three  years  prior  to  the  mortgage,  therefore  could 
not  have  been  made  with  a  view  to  defeat  it. 

Lord  Mansfield  said,  there  was  no  doubt  but  that  a 
mortgagee  was  a  purcMser. '  And  as  to  the  point  oi 
notice,  that  made  no  difference ;  because  it  was  of  a 
conveyance  made  void  by  the  statute. 

42.  A  lessee  at  a  rack  rent  is  a  purchaser  within 
ante,  i  27.     the  Stat.  27  Eliz. ;  and  in  the  case  of  Goodright  v.  Moses 

this  point  was  admitted.  But  in  the  case  of  Upton 
V.  Bassett  it  was  held,  that  where  a  person  made  a 
lease  without  receiving  any  fine,  or  reserving  any 
rent,  the  lessee  was  not  a  purchaser  within  the  stat 
27  Eliz.  and  therefore  could  not  avoid  a  preceding 
voluntary  conveyance. 

43.  Where  the  price  is  inadequate  in  a  consider- 
able degree,  or  where  an  apparent  inadeqiiacy  of  price 
is  coupled  with  other  circumstances,  indicating  a 

T^in^.ji  Cnj^  fraudulent  collusion  between  the  purchaser  and  the 
3  Rep.  83  h.  vendor,  to  avoid  a  preceding  conveyance ;   a  pur- 
Routledfle.     chaser  under  such  circumstances  will  not  be  entitled 
Cowp.  5^5.    ^  the  protection  of  the  statute. 
Douglas  **•  The  consideration  of  marriage  is  sufficient  to 

▼.  Waad,       establish  a  subsequent  conveyance,  and  to  render  a 
'  previous  one  fraudulent  and  void,  as  against  sach 
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second  coaveyanoe.    But  a  settlement  vpcm  a  wife 
after  marriage,  or  iqpon  childreii,  will  not  avoid  a 
preceding  conveyance,  unless  it  is  made  in  pmsQance  i  Ab.£o  3^3! 
of  articles  entered  into  before  marriage.  4^;       ' 

45*  Tlie  statutes  IS  &  87  Sliz.  only  avoid  volun-  Volontaiy 
tary  conveyances,  as  against  creditcMB  and  subsequent  ^^^^^^^^'^^ 
purdiasers ;  and  therefore  the  peraans  making  vdiun*  the  Pkities. 
tary  or  fraudulent  and  covinous  conv^ances,  and  all 
those  claiming  under  them,  are  as  mudi  bound  by 
such  conveyances,  as  if  these  statutes  had  not  been 
made. 

46.  A.  made  a  vcrfuntary  conveyance  to  R,  and  R<nd  r. 
afterwards  a  mor^pige  <^  the  same  lands ;   the  first  j^^aTiuK 
deed,  on  a  trial  at  law,  was  found  fraudulent;  B.  exhi- 
bited his  bill  to  redeem  the  mortgage.   It  was  decreed, 

that  though  the  deed  to  B.  was  fraudulent,  quoad 
the  mortgage,  yet  it  was  good  as  to  the  equity  of 
redemption,  and  would  pass  it;  for  a  vcJoutary 
deed  is  good  against  the  party  that  makes  it,  and  his 
heirs. 

47.  In  the  case  of  Leadi  v.  Dean  the  Court  de-  «nte,  §24. 
Glared,  that  as  to  the  voluntary  conveyance,  the  same 

was  not  thereby  impeached,  as  between  the  father 
and  son,  for  anj  advancement,  or  any  other  thing 
thereby  settled  on  the  said  son ;  other  than  making 
the  said  articles. 

48.  A  voluntary  deed  cannot  be  defeated  by  a  ^^J^^** 
subsequent  voluntary  deed.    And  it  has  been  stated^  volumiuy 
that  where  there  are  two  voluntary  conveyances  of  ^^^*^ 

the  same  land,  the  first  will  prevaiL  JJJ  ^^ 

50.  A.  made  a  voluntary  settlement  of  lands  in  ClaTering  n 
trust  for  his  grandson  and  his  heirs;    some  yeaia  ?y^^"^& 
after,  he  made  another  voluntary  settlement  of  the  i  Ab^R^iJ] 
same  estate,  to  the  use  of  his  eldest  son  for  life,  re- 
mainder  to  his  first  and  other  sons  in  tail  j  and  by 
Vol.  IV.  Mm  ^ 
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will  gave  a  considerable  estate  to  bis  grandson,  li 
^as  proved  that  A.  always  kept  the  irst  setflement  itf 
his  custody,  and  never  published  it,  but  it  was  fouDd 
after  his  death  amongst  his  Ixraste  papei^ ;  and  the 
after  deed  was  oft;en  mentionied  by  him;  and  he  told 
the  tenants  that  his  eldest  son  was  to  be  their  land- 
lord, afler  his  death ;  yet  the  bill  was  dismissed,  a» 
to  any  relief  agains€  the  first  deed.*  The  decree  was 
jiffirmed  in"  parliament. 
AiiiJ  alio  ar  SI,  A  voluntary  settletisent  is  also  good  against  a 
to  Wills.        subsequent  wilt,  because  neither  of  them  are  founded 

on  a  valuable  consideration. 
\  iUers  v.  5^  A  person  who  "^m  cestui  que  tnat  of  a  term,  b^ 

? VwTiob    *  ^**^^  ^^™P  ^  paper  at  an  ale-house,  but  under  hand 

and  seal,  settled  the  term  on-  the  plaintifis,  to  pay  his 
debts;  and. gave  them  the  surplus;  Afterwaids, 
being  dissatisfied  tirith  this  settlementy  which  be  bad 
delivered  to  a  creditor,  he  devised  the  term,  by  wU 
in  writing,  to  his  half  brother,  subject  to  the  payment 
€)£  his  debts.  The  question  was»  whether  the  deed  or 
will  should  prevail. 

Lord  Nottingham  held,  that  there  was  no  colour  for 
letting  the  deed  aside,  to  make  way  for  the  will :  diat 
if  a  man  improvidently  binds  himself  up  by  a  volun< 
tary  dee<i^  and  does  not  reserve  a  liberty  to  himself, 
by  a  power  of  revocation ;  the  Court  of  Chancery  will 
hot  loose  the  fetters  he  has  put  upon  hitnself,  but  he 
must  fie  down  under  his  own  folly..   For  if  you  would 
relieve  in  spch  a  ease,  you  must  consequently  estaUoh 
this  proposition,  viz.  that  a  man  can  make  no  vo< 
luntary  disposition  of  his  estate,  but  only  by  his  will; 
which  would  be  absurd. 
SongTitoh  r.'      53.  In  a  subsequent  case  Lord  Hardwicke  heldr 
\  At^*!^625.    ^^  ^  Voluntary  deed,  kept  by  a  person,  and  never 
cancelled,  codd  not  be  set  aside  by  a  subsequent  WilL 


»  i 
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.    54,  There  is  i  {>toviso  in  the  stat.  13  Eliz.  §  6,  ^roFisoein 
that  the  act  shall  not  extend  to  any  estate  or  interest  ^^eds  mad^ 
in  lands  made  upon  good  consideration,  and  bond  ongoodCon^ 
^de  lawfully  conveyed  or  assured  to  any  person,  not  *  ^^  ***'* 
having  at  the  time  of  such  conveyance  any  notice  of 
Buch  covin,  fraud,  or  collusion  ^     And  in  the  stat. 
27  "BXiz.  there  is   also  a   proviso,    (§  4.)  that   the 
au^t  shall  not  extend  to  make  void  any  conveyance^ 
assignment  of  lease,  assurance,  grant,  charge,  lease, 
estate,  or  interest,  in  any  lands,  &C4  made  upon  good 
consideration,   bond  ^de^  to  any  person  or  persons^ 
bodies  politic  or  corporate* 

55.  In  consequence  of  these  provisoes,  deeds  made 
for  a  pecuniary  consideration,  of  in  consequence  of 
any  stipulations  which  ar(8  beneficial  and  valuable  to 
the  grantor,  the  word  good  in  these  provisoes  mean^ 
ing  valuable,  are  not  within  these  acts  ;  and  cannot 
therefore,  be  impeached,  either  by  creditors,  orsubse^ 
quent  purchasers^ 

56i  John  Hamm^rton  being  seised  in  .fee  of  an  iloe  v. 
estate  charged  with  an  anduity  of  50  /.  to  his  mother,  2  wus/r*  ' 
and  having  two  ^^  brothers,  and  being  about  to  be  ^^^* 
married,  prevailed  on  his  mother  to  relinquish  her 
security  upon  the  whole  estate,  and  take  a  security 
upon  part :  a  settlement  was  made  accordingly;  by 
Vrhich  the  estate  was  iiniited  to  John  for  life,  te« 
tnainder  to  his  first  and  other  sons  by  that  marriage 
in  tail  male,  remainder  to  the  next  brother  in  tail 
male^  remainder  over.  And  the  question  was,  wnether 
the  remainder  to  the  next  brother  of  John  was  volun^ 
tary.  The  Court  held  that  it  was  not  voluntary, 
because  the  mother  must  be  presumed  to  have  sti- 
pulated for  th  e  Umitatidn  to  her  second  son,  as  the 
price  of  her  relinquishing  her  security  upon  the  whole 
estate,  slod  taking  a  hew  security  upcAi  part. 

M  m  9 
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Settlements  57-  Marriage  being  considered  as  a  valuable  coir^ 
^age^  *  sideration,  deeds  made  previous  to^  and  in  conside^ 
Flowd.  58.  ntion  of  an  intended  marriage,  have  been  alwaj^^ 
f  v^'  S oT  ^^^^  ^^^^  within  these  provisoes^  and  not  impeach- 
able by  creditors,  or  subsequent  purchasers^ 
Kirk  ▼.  Clark,  ^^*  ^  person  having  an  estete  in  reversion  in  a 
Tree,  in  Cha-  copyhold,   surrendered  it  to  his  eldest  son  in  tail,  in 

order  that  his  son^  coming  in  as  a  purchaser,  should 
pay  a  smaHer  fine.  Afterwards  the  father,  on  a 
treaty  of  marriage  between  his  son  and  B.,  told  B/s 
friends  that  this  copyhold  was  so  settled  ^  and 'the 
marriage  was  had,  and  a  portion  o£Q,{}OOL  paid  with 
B.  Some  time  after,  the  father  settled  the  copyhold 
on  a  second  wife* 

Lord  Cowpcr  decreed  that  the  surrender  to  the 
son  was  good ;  fi>r  though  it  was  at  first  voluntaijf 
yet  upon  the  treaty  of  the  marriage  it  was  a  princ^ 
inducement,  therefore  became  valuable ;  and  ought 
to  be  considered  as  if  it  had  then  been  surrendered 
to  the  son. 
TAb«Eq;354.  ^9*  Though  a  settlement  be  executed  after  mar- 
riage, yet  if  it  be  made  in  pursu^ce  of  an  agreement 
entered  into  before  marriage ;  or  in  consideration  of 
aa  additional  portion }  it  will  be  as^  good  as  if  made 
before  marriage^  •  - 
Jbn»».  60.  Thedefendani'sfithcr,  some  tune  after tMT' 

^^^^*         nage^  in  <9>nsideratipn  of  an  additional  portion  or 
lormt,  03.    j^  ^  p^^  ^^  j^  ^^^,^  mother,  settled  an  estate  of 

100  /.  a  year  on  himself  for  life,  remainder  to  bis  fi* 
and  other  sons,  &c.  j  and  the  mother  of  the  decn- 
dant's  father,  having  an  interest  in  the  estate,  joined 
with  him  in  the  convejrance.  Thirteen  years  after,  tne 
&ther  mortgaged  the  estate  to  the  plainti£^  ^  ^ 
usual  covenants,  and  died. 
Lord  Talbot  said,:  the  question  was,  whether  tW 
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^ivas  a  voluntaiy  conveyance  or  not  And  it  would 
be  very  hard  to  call  this  a  fraudulent  setUement, 
since  it  was  in  consideration  of  a  marriage  had,  and 
of  an  additional  portion  paid  by  the  wife's  relations ; 
w^hich  could  not  be  called  voluntary  against  a  mort- 
gage made  thirteen  years  after. 

61.  R.  Williams  made  a  settlement,  in  considera-  Brown 
tion  of  a  marriage  already  had,  and  of  a  portion  of  I'^^IITw. 
1,OOOA  paid  to  him  by  his  wife's  brother :  the  hus- 
band became  a  bankrupt,  and  the  question  was,  whe- 
ther this  settlement  was  good  againat  his  creditors, 

Lrord  Hardwicke  said,  it  was  admitted,  tf*  a  settle- 
ment was  made  before  marriage,  though  without  a 
portion,  it  was  good  %  for  marriage  itself  was  a  con- 
sideration. And  it  was  equally  good,  if  made  after 
marriage,  provided  it  was  upon  payment  of  money, 
as  a  portion  ;  or  an  additional  sum  of  money,  or  even 
an  agreement  to  pay  moneys  ifHhe  money  was  after- 
awards  paid,  pursuant  to  the  agreement.  This  was 
allowed  both  in  law  and  equity  to  be  sufficient  to 
;raake  it  a  good  and  valuable  settlement  Decreed 
a  good  settlement  against  the  creditors. 

62.  In  a  subsequent  case  Lord  Hardwicke  said,  StilenutD,r 
that  a  settlement,  though  made  atler  marriage,  yet  2  Atk?477. 
being  in  consideration  of  a  portion  which,  for  any  Ramgden 
4;^g  that  appeared,  was  paid  at  the  time,  could  not  ^*  HUton, 
be  impeached  by  subsequent  creditors. 

^.  Where  a.  wife  joins  with  her  husband  in  de- 
-sCroying  the  settlement  made  on  her  marriage,  and  a  . 
new  settlement  is  made,  such  new  settlement  will  be 
^ood  ;  though  a  Abetter  provision  is  made  for  the 
wife  and  children  than  was  contained  in  the  original 
settlement. 

64.  Sir  R«  Bell  on  his  marriage  settled  certain  Scott  %,  Bell, 
•  lands  on  himself  for  life,  remamder  to .  his  wife  for  '  ^^'  ^^* 

MmS 
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her  jointure,  remainder  to  the  first  and  other  sons  of 
the  marriage,  &c.  Sir  R.  Bell  having  afterwards 
contracted  debts,  and  there  being  no  issue,  his  wife 
joined  him  in  a  fine  of  the  settled  estates,  and  tb^ 
were  sold.  Sir  R.  B.  covenanted  to  stand  seised  of 
.other  estates  to  the  same  uses  as  those  cotitained  in 
the  settlement.  It  was  resolved  by  Lord  H^e  and 
the  other  Judges,  that  the  second  settlement  was 
good,  and  valid  against  subsequent  creditors;  for 
the  old  settlement  being  destroyed,  and  the  new  i^nt 
made  the  same  day,  an  agreement  by  the  husband  to 
make  the  new  settlement,  in  consideration .  of  the 
wife*s  having  joined  in  the  fine,  to  destroy  the  old 
settlement,  wpujd  be  presumed.  And  this  considenif 
tion  should  extend  to  all  the  limitations  in  the  new 
settlement ;  although  the  estates  cotuprised  in  tbo 
new  settlement  ijrere  nearly  double  the  value  of  those 
contained  in  the  old  one. 

05.  Lord  Kenyon,  when  M.  R.,  held  that  where  a 
husband,  after  marriage,  conveyed  an  estate  to 
trustees,  for  the  separate  use  of  his  wife,  the  coye^ 
nants  by  the  trustees  tp  indeqmiiy  the  husband  ^ffix^^ 
the  debts  which  the  wife  might  contiact  fiSitt  the 
^separation,  was  a  valuable  consideration ;  aod  Ibetef 
fore  that  the  settlement,  thpugh  made  after  the  debt 
due  to  the  plaintiff  was  contracted}  wa$  good  agai&st 
him, 

66,  It  was  held  in  a  modem  case  that  a  settleot^ii 

made  before  marriage,  in  consideration  of  the  ntf? 

riage,   and  of  a  considerable  marriage  portioDf  ^/^ 

person  who  w^s  indebted  at  the  time,  was  good  |ig«f^ 

creditors. 

How  far  the      67.  In  the  case  of  settlements  made  before  iwr* 

Sn'ofMar-  ^^^®>  ^^^^  ^^  ^^^  *  copsideiable  diffferepce <tf 

riage  extends,  opinion  respecting  the  extent  tp  which  the  coosi^^*  ' 
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of  nuorriage  ought  to  be  carried ;  it  being  settte^ 
jbhart  a  deed  may  be  frauduleot  as  to  one  person,  an4 
^gfood  as  to  another.  In  some  cases  it  has  been  hel4> 
"tliat  the  conbidecation  of  marriage  extends^  not  onl/ 
jko  the  estates  limited  to  the  husband  and  >vife  and 
'4beir  iasue^  but  also  to  the  esta,tes  limited  to  an^ 
bsHnch  of  the  husband's  family. 

68.  Thus  wbere  a  person,  in  consideration  of  the  Jenkintt 
jnarriage  of  his  son,  ,and  of  d  S^OOO  marrxage  portion,  Hard.  39^ 
settled  the  premises  to  the  use  of  himself  lor  life, 
i*emainder  to  his  sou  and  the  heirs  of  his  body  by  tha.t 
4Ti|trriage,  xemainder  to  the  heirs  of  the  body  of  his 
son  by  any  other  wife;    it  was  contended  that  thia 
jLwt  limitation,  not  being  M^ithin  thp  consideration  qf 
jthe  marriage  settlement,  was  voluntary,  and  therefore 
void  against  subsequent  purchasers.    jBut  Lord  |Ial^ 
.^d»  that  the  consideration  of  the  marriage  .and  mar- 
iriage  portion  would  rud  through  ail  the  estates  raised 
\>g  the  settlement,  though  the  marriage  was  not  con«- 
ceised  in  ^hem,   so  as  to  make  theoi  good  againji; 
piofchasers^  and  to  avoid  a  voluntary  .conveyance* 

69^  So  where  a  person  covenantedi  in  considejration  wbitie  ▼. 
of  the  marriage  of  his  eldest  son,  and  a  marriage  |Vl°^7on 
f)Oftion,  to  settle  landa  on  him  in  tail,  remainder  to 
Jiia  second  son^  it  was  held  that  the  consideration  Osgood 
^Bgclended  to  the  aecymd  son ;  and  ther^bre  that  the  X' p  ^w  ^' 
settlement  was  not  fraudul^t  against  creditors.  .      .  245. 

•710.  On  die  other  hand  there  are  si^vera}  ^cases  where  BaUr. 
the  considerfttion  of  marriage  has  only  been  aUosKed  ^"ni^t^ 
to  lextend  to  the  immediate  objects  of  the  settleqaent,  1 13.  * 
Afid  not  to  any  remote  iones.    Thus  it  is  said  by  Lord  StaplehiU 
Macclesfield  in  10  Mod.  534,  that  where  there  is  a  !'  ^""y« 

_        •    Id.  z«4. 

mam^^  .portion  and  settlement,  that  paxt  ojr  the  2p  ^ 
fettjement   only  which  belongs  to  the  w&^  and  249. 

Mm4 
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children  by  that  wife,  can  be  esteemed  to  be  founded 
upon  the  consideration  of  that  marriage  ;  for  it  was 
absurd  to  imagine  that  the  friends  of  the  wife  should 
be  supposed  at  all  concerned  about  thfe  remote  uses 
of  the  settlement,  upon  persons  to  whom  they  were 
Ante,  §  68.     entire  strangers.     And  as  for  the  case  of  Jenkios  v. 

Kemis,  it  ought  not  to  be  understood  in  so  absurd  a 
sense  as  that  came  to :  the  meaning  of  the  case  was 
no  more  than  this ;  that  a  father,  where  he  makes  a 
marriage  settlement  upon  one  son,  has  such  a  fair 
and  justifiable  opportunity  offered  him  of  providing 
for  his  otiier  children,  as  that  if  he  thinks  fit  to  lajr 
hold  upon  and  embrace  it,  by  inserting  in  the  settle- 
ment provisions  for  them,  such  provisions  shall  never 
be  deemed  fraudulent,  and  as  such  set  aside  in  favour 
of  creditors. 
Reeves  v,  71-  In  another  case  Lord  King  has  said,  that  where 

Reeves,         a  settlement  was  made  by  the  father,  or  other  lineal 

ancestor,  in  consideration  of  the  marriage  of  his  son, 
in  such  case  all  the  remainders  limited  to  his  children 
and  their  posterity  were  within  the  consideration  of 
the  settlement.    But  where  it  was  made  by  a  brother, 
or  other  collateral  ancestor,  on  his  marriage,  there, 
afler  the  limitations  to  his  own  issue,  allthe  remaindeiis 
limited  to  his  collateral  kindred  were  voluntaiy,  and 
«ot  within  the  consideration  of  the  marriage  settle- 
ment. 
SetUerocnt        72.  There  is  one  case  in  which  a  conveyance, 
by  a  widow  founded  on  a  moral  consideration  ofily,  has  been  heM 

onherCau-  i     *k  f 

dren.  good  against  a  subsequent  purchaser ;  namely,  vni 

of  a  widow  making  a  settlement  on  her  chiltbctt 
previous  to  her  marrying  a  second  husband. 
Newstttd  73.  -Thus  where  a  widow,  who  had  two  children 

I'mtm      ^y  articles  previous  to  her  second  marriagej  with  the 
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consent  of  her  intended  husband,  settled  her  estate 
upon  her  two  children.  The  husband  and  wife  after- 
wards mortgaged  the  estate  "to  a  pefson  who  had 
notice  of  the  settlement. 

^X«ord  Hardwicke  said,  the  question  was,  whether 

the  articles  were  for  a  valuable  consideration,  and 

binding ;  or  ought  to  be  considered  as  voluntary  and 

fraudulent,  with  respect  to  subsequent  creditors^  or 

purchasers.    And  if  he  was  to  lay  it  down  as  a  rule 

that  such  articles  were  not  binding,  it  would  become 

impossible  for  a  widow,  on  her  second  marriage,  to 

make  any  certain  provision  for  the  issue  of  a  former ; 

and  the  second  husband  might  then  contrive  to  defeat 

the  provision  made  for  those  children.    He  therefore 

decreed,  that  the  articles  ought  not  to  be  considered 

as  voluntaiy ;  for  there  were  reciprocal  considerationst 

both  on  the  part  of  the  husband  and  the  wife ;  and 

the  mortgagee  had  notice  of  the  articles. 
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Section  1* 

iYihe  common  law,  every  deed  took  place  accor. 
ding  to  the  priority  of  its  date  or  delivery;  in 
consequence  of  which,   purcKlsers  and  mortgageei 
were  frequently  defrauded  by  means  of  prior  con- 
veyances, with  which  they  were  unacquainted. 
p^tcrActs.      *•  ^^  remedy  this  inconvenience,  in  certain  parti 

of  the  kingdom,  several  acts  of  parliament  hay« 
been  made,  called  the  Register  Acts.  The  first  w 
these  is  the  statute  2  &  S  Ann.  c.*4.  by  which  it  i« 
enacted,  «*  That  a  memorial  of  aU  deeds  and  coDf 
veyances  which,  after  the  29th  day  of  Septefflbcf 
1704,  shall  be  made  and  executed,  of  or  concerning, 
and  whereby  any  honours,  manors,  lands,  tenementt, 
or  hereditaments  in  the  west  riding  of  the  county  rf 
York,  may  be  any  way  affected,  in  law  or  equi^i 
may,  at  the  election  of  the  party  or  parties  concemedr 


TiHe  XXXIL   Deed.  Ch.  xxm.  $  *-^^  y539 

tie  registered.    And  that  every  such  deed  or  con- 
veyance that  shall  at  any  time  after  the  said  day  be 
made  and  executed^  shall  be  adjudged  fraudulent  and 
void    against   any  subsequent  purchaser,  or  mort- 
gagee, for  valuable  consideration,  unless  such  memo- 
rial  thereof  shall  be  registered,   as  by  this  act  is 
ciirected,  before  the  registering  of  tlie  memorial  of 
the  deed  or  conveyance  under  which  such  subsequent 
purchaser  br  mortgagee  shall  ctaim/^ 

S.  By  the  7th  section  it  is  enacted,  **  That  sill  and 
every  memorials  so  to  be  entered  or  re^stered,  shall 
be  put  into  writing  in  vellum,  or  parchment,  and 
directed  to  the  register  of  the  said  office ;  and  in  ease 
of  deeds  and  conveyances,  shall  be  under  the  hand 
and  seal  of  some  or  one  of  the  grantors,  or  some  or 
one  of  the  grantees,  his  or  their  guardians  or  trusteed, 
attested  fay  two  witnesses,  one  wh^rdof  tobe  one  of 
tiie  witnesses  to  the  execution  of  the  deed  or  ccn^ 
veyance  mentioned  in  such  memorial,^ 

4,  By  the  8th  section,  it  is  fbrther  enacted,  '^  Hiat 

every  memorial  of  any  deed  or  conveyance  shall 

contain  the  day  of  the  month  and  the  year  when  such 

deed  or  conveyance  bears  date,  and  the  names  and 

additions  of  all   the  "parties  to  such  deed  or  con* 

veyance,  and  of  all  the  witnesses  to  such  deed  or 

conveyaniie,  and  the  places  of  their  abode,  and  shall 

express  or  mention  the  honours,  manors,  lands^  tene-* 

hients,  and  hereditaments  contained  in  such  deed  m        ^ 

^donveyance,  and  the  names  of  all  the  parishes,  town* 

ahips,  hamlets,  precincts,  or  extra-parochial  placCSs 

wxtfain  the  said  west  riding,  wherein  any  auch  'ho- 

pomrs,  &c.  are  tyin^or  being,  thQt  are  given,  granted, 

iooiiveyed,  or  any  way  afibcted  or  chiU|^ed,  hyBm 

ttich  deed  or  leonveyance,  in  such  manner  'is  ihe 

sns»  are  espressed  or  tiienttotted  in  'siuch  deed  "or 
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conveyance,  or  to  the  same  efiect.  And  that  eveiy 
such  deed  or  conveyance,  of  which  such  memorial  a 
so  to  be  registered  as  aforesaid,  shall  be  produced  to 
the  said  register,  or  his  deputy,  at  the  time  of  entering 
such  memorial,  who  shall  indorse  a  certificate  on  every 
such  deed  or  conveyance,  and  therein  mention  tiie 
certain  day,  hour,  and  time,  on  which  such  memorial 
is  so  entered  and  registered,  expressing  also  in  what 
book,  page,  and  number  the  same  is  entered ;  and 
.  that  the  said  register,  or  his  deputy,  shall  sign  the 
said  certificate,  when  so  indorsed. 

5.  By  the  l6th  section  it  is  provided,  that  this  act 
shall  not  extend  to  any  copyhold  estates,  or  to  any 
leases  at  a  rack  rent,  or  to  any  lease  not  exteedii^ 
twenty-one  years,  where  the  actual  possession  and 
occupation  goeth  along  with  the  lease. 

6.  By  the  stat.  6  Ann*  c.  35.  similar  regulations 
are  made  for  registering  all  deeds  and  conveyances 
that  may  afiect  any  honours,  manors,  &c.  in  the  east 
riding  of  the  county  of  York,  or  the  town  and  county 
of  the  town  of  Kingston-upon-HulI,  with  the  same 
exception  of  copyholds  and  leases ;  and  by  the  ISth 
section  of  this  statute,  it  is  enacted,  that  every  enrol- 
ment of  a  deed  of  bargain  and  sale  in  the  said  register 
office,  shall  be  deemed  and  adjudged  to  be  the  enter- 
ing a  memorial  thereof  pursuant  to  this  act,  and  shall 
have  the  same  force  and  effect  upon  the  estate  therain 
mentioned,  in  relation  to  all  subsequent  deeds,  as  if  a 
memojial  of  such  enrolled  deed  had  been  entered  in 
the  said  register  <^ce, 

7*  By  tJie  stat  7  Ann.  c.  SO.  similar  regulations  are 
made  for  registering  all  deeds  and  conveyances  that 
may  afiect  any  honours,  manors,  &c.  in  the  countyof 
Middlesex,  with  a  proviso,  (§  I7. )  that  tiie  act  dnll 
jQot  extend  to  Copyholds  or  leases^  at  rack  rent,  or 
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not  exceedipg  21  years,  where  the  possession 
mnth  the  lease,  or  to  any  chambers  in  Serjeant's 
Inn,  the  Inns  of  Court,  or  Inns  of  Chancery. 

8.   This  statute  does  not  extend  to  messuages, 
lands,  or  tenements  in  the  City  of  London, 

9*  Sy  the  stat.  8  Gea  II.  c.  6*  similar  regulations 
sure  made  for  r^stering  aQ  deeds  and  conveyances, 
tbat  may  afiect  any  honours,  muiors,  &c.  in  the  north 
Tiding  of  the  county  of  York  ;  with  the  same  excep- 
tion»  as  to  copyholds  and  leases,  as  in  the  former 
statutes  *• 

lO.  By  the  22d  section  of  this  last  statute,  reciting 
that  deeds  had  often  been  destroyed  by  fire  and  other 
accidents^  it  is  enacted,  that  any  person  having  or 
claiming  title  to  any  honours,  &c.  in  the  said  north 
riding,  may  register  at  full  length  in  the  said  raster 
office,   all  deeds,  writings,  and  conveyances  under 
which  such  title  shall  be  claimed,  and  that  all  copies 
of  such  entries  and  enrolments  of  such  deeds,  fee, 
»gned  by  the  register  or  his  deputy,  shall  be  good 
evidence  of  such  deeds,  &c.  destroyed  by  fire  or  other 
accident ;  and  by  the  34th  section  it  is  enacted,  that 
every  such  enrolment  shall  be  deemed  to  be  the  entry 
Qf  a  memorial  thereof  pursuant  to  this  act,  and  shall 
have  the  saipe  force  and  eflfect  in  relation  to  all  sub- 
sequent deeds. 

11.  The  effect  of  these  acts  is  merely  to  render  a 
prior  unregistered  deed  fraudulent  and  void^  as  to  a 
subsequent  deed,  whereof  a  memorial  has  been  duly 
registered ;  so  that  a  purchaser  or  mortgagee  can  only 
be  afiected  by  a  deed  duly  registered,  of  which  he 


*  Wills  of  land  may  be  regi«tcred  under  these  acts.    Vide  Til.  38, 
c.  I. 


Scraftoivv. 

Quiacy» 

2Ve8.413. 


ipay  have  notice  by  examining  the  register ;  and  not 
by  any  other  deed  whatever. 
An  appoint-        12.  The  words  of  these  acts  being,  all  deeds  aiul 
regutered.      Conveyances,  extend  to  every  species  of  deed  orm-* 

strument,  by  which  land^  may  be  conveyed  cm* 
aflfected;  and  therefore  an  appointment,  und^  a 
power,  is  considered  as  a  conveyance  within  the  Te^9^ 
ter  acts :  find  if  not  registered,  will  be  postponed  tor 
a  subsequent  mortgage  duly  registered. 

13.  The  plaintiff  came  into  CQurt  und»  a  mortgage 
deed  dated  in  September  17499  to  be  paid  500/.  ad- 
vanced by  him  to  Thomas  Robertson^  and  inteiest ; 
or  to  have  the  estate  sold,  and  to  be  paid  thereout. 
The  objection  thereto  was^  that  Robertson  had  no 
power  to  convey  to  the  plaintiff,   because  he  had 
before  properly  appointed  the  premises  fons  the  benefit 
of  others :   for  that,  by  deed  and  fine  in  1742,  this 
estate  was  settled  to  the  use  of  him  and  hi»  wife,  and 
afterwards  to  such  uses  as  he  and  she,  or  the  survivor, 
should  by  deed  or  will  appoint.  This  power  was  by  a 
deed  in  1744,  (executed  by  the  husband  and  wife  ^ 
and  appointments  were  made  therein  for  the  benjefit 
of  the  defendants,  who  therefore  claimed  prior  to  th^ 
plaintiff's  mortgage  in  1746.    It  was  answered  that 
the  appointment  of  the  uses  of  that  deed  an4  fi^e, 
could  not  be  set  up  against  the  plaintiff,  because  the 
premises  lay  in  Middlesex^  where  there  was^a;  n^g^ter 
act ;    in  consequence  of  which,  this  deed  of  1744- 
would  be  void  against  the  plaintifi^   as  not  bemg   . 
registered  till  1748  ;    whereas  his  incumbranee  was- 
registered  in  1746,  imn^ediat^ly  after  its  date.  For 
the  defendants  it  was  argded  that  the  deed  of  I?** 
was  not  of  such  a  nature  as  was  required  by  the  sta- 
tute to  be  registered  j  the  defendant  therefore  had* 
prior  title. 
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Sir  J.  Strange,  M.  R«  -^  Consider  the  intent  and 
tnectning  of  the  act ;    this  case  is  dearty  within  the 
toiscfaief  recited ;  for  here  is  a  person,  in  1746,  lending 
o\&t:  his  money  on  land  security  ;  and  what  is  to  defeat 
Itim  is  a  deed  in  1744  prior  to  him;     He  is  clearly  the 
>^ery  person  intended,  being  by  a  secret  or  pocket 
deed  to  be  defeated  of  the  incumbrance  he  has  ad- 
vanced his  money  for,  and  taken  care  to  register. 
He  used  all  due  diligence  required  by  the  statute, 
^nd  is  therefore  prima  facie  entitled  to  the  relief 
prayed*     Next  consider  whether  the  deed  or  instru- 
ment ia  of'Such  a  nature  as  to  be  within  the  provision 
of  this  act.    The  words  are  general,  all  deeds  and 
eonveyances :  this*  is  undoubtedly  a  deed,  was  exe- 
cuted as  sudi,  and  conveys  so  as  to  affect  lands,  tene- 
ime&t^  and  hereditaments ;  because  those  claiming 
under  the  power,  claim  under  a  deed,  which,  as  far  as 
it  can  operate,  aflfects  lands,  &c.     But  it  is.  said,  this 
deed  is  not  to  be  considered  as  a  separate  conveyance, 
but  only  as  the  execution  of  a  power,  and  that  all  of 
it  arises  under  the  deed  of  1742.    If  that  construction 
were  to  prevail,  there  would  be  an  end  erf*  the  registry, 
and  of  the  act  of  parliament ;   for  by  this  means  a 
secret  deed  might  be  set  up  to  defeat  them.     Ihis 
then  being  a  conveyance  actually  affecting  the  lands, 
though  in  virtue  of  a  preceding  power  in  another 
deed,  is  within  the  intent  of  the  statute ;   and,  to 
the  most  common  imderstanding,  such  a  conveyance 
as  ought  to  have  been  registered :   otherwise  an 
innocent  person,  induced  to  lend  his  money  on  land 
security,  would  be  defeated.   The  plaintiff  is  therefore 
to  be  considered  as  a  prior  incumbrancer." 

14.  The  registering  an  assignment  of  a  lease  Vill  RegUtermg 
not  operate  as  a  register  of  the  original  lease.  mcnUa^ot  a 

15,  The  defendant  claimed  under  a  lease  made  in  ^^^«*^  ^^ 

tbe  Lease. 
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Honeroomb    1730  by  Lord  Gtandison,  which    was  soon    after 
^i7ttmA   "^^rtgaged,  and  in  l^Sl  sold  to  the  defendant.     The 

original  lease  was  not  registered^  but  the  first  mort- 
gage of  it,  and  the  defendant's  purchase,  w'ere ;  and  it 
not  being  a  lease  at  rack  rent,  iiie  question   was, 
whether  this  was  a  registry  within  the  meaning  of  the 
statute.    And  the  Chief  Justice  held  it  not  to  be 
sufficient ;  for  the  act  says,  the  deed  under  wjiicb 
the  party  claims,  with  the  witnesses  names,  shall  be 
registered :  and  of  this  a  subsequent  purchaser  can 
.  have  no  notice  by  the  barS  registry  of  the  assignment : 
and  it  is  also  required  that  tiie  original  be  produced 
to  the  officer. 
RiegisterlDgif      l6.  It  appears  to  have  been  the  intention  of  diose 
not  Notice,    ^^q  framed  the  register  acts,  that  the  registering  a 

memorial  of  a  deed,  pursuant  to  these  acts,  should 
operate  as  a  notice  of  such  deed  to  all  persons  what* 
ever ;  and  that  in  all  cases  of  registry,  which  is  a 
public  depository  for  deeds,  and  to  which  any  person 
may  resort,  a  purchaser  ought  to  search,  or  be  bound 
by  notice  of  the  registry,  as  he  would  of  a  decree  in 
equity,  or  a  judgment  at  law. 

The  courts  of  equity  have  however  adopted  a  very 
different  construction  of  the  register  acts ;  and  have 
determined  that  the  registering  a  memorial  of  a  second 
mortgage,    is  not  constructive  notice  to  the  first 

VideTit.  15.  mortgagee,  who  may  therefore  advance  more  money 
c.  6.  §  27.      ^^  ^g  gj^^  mortgage. 

Bedford  ▼.  17*  A.  lent  money  on  lands,  the  mortgage  beoig: 

Backhouse,     j^jy  registered :  afterwards  B.  lent  money  on  mart- 
R^9t.  6.       gage  on  the  same  security,  and  his  mortgage  was  also 


\i«b.  680.      d^y  regigtered ;   and  then  A.  advanced  a  further 

sum  of  money  on  the  same  lands,  without  notice  of 
the  second  mortgage.  It  was  held  by  Lord  Kingi 
that  the  registering  of  the  second  mortgage  was  not 
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constructive  notice  to  the  first  mortgagee,  before  his 
advancement  of  the  latter  sum;  for  though  the 
statute  avoided  deeds  not  registered,  as  against  pur- 
chaserSy  yet  it  gave  no  greater  e£Bcacy  to  deeds 
that  were  registered,  than  they  had  before. 

1 8.  One  Wrightson  advanced  800  /.  on  a  mortgage  Wngbtsoa 
in  Yorkshire,    and  registered  his  mortgage ;   after-  » J^J~"' 
wards  one   Hudson  lent  a  sum  of  money  on  the 
security  of  the  same  lands,  and  took  a  judgment  for 
it,  which  was  registered ;  and  then  Wrightson  ad- 
vanced 270 1  more,  without   any  express  notice  of 
Hudson^s  judgment.     Though  it  was  argued,  on  a 
bill  brought  by  Wrightson  to  foreclose,  that  Hudson 
ought  to  redeem,  upon  paying  the  first  mortgage ; 
for  that  where  such  registers  prevail,  every  incum* 
brance  should  be  satisfied,  according  to  the  priority 
of  its  registry  ;  and  that  the  registering  of  Hudson's 
judgment  was  a  constructive  notice  to  Wrightson, 
sufficient  to  deprive  him  of  the  common  benefit  of 
a  court  of  equi^,  whereby  a  first  mortgagee  without 
notice  is  to  hold,  till  subsequent  incumbrances  are 
discharged. 

It  was  however  resolved^  that  these  statutes  only 
avoid  prior  charges  not  registered  ;  but  do  not  give 
subsequent  conveyances  any  further  force  against 
prior  ones  registered,  than  they  had  before:  that 
to  have  adSected  Wrightson,  Hudson  ought  to  have 
given  him  notice  when  he  advanced  his  money ; 
and  that  though  Wrightson  might  have  searched  the 
register,  he  was  not  bound  to  do  it.  And  therefore 
it  was  decreed  that  Hudson  and  the  mortgagor 
shovid  be  foredosed,  unless  they  paid  off  both  the 
platntiff^s  securities. 

10:  One  Wilson  being  indebted  to  Morecock,  and  Morecock 
having  taken  a  new  lease  of  9ome  lands^  it  was  \'  ^ckins 
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agreed  by  deed,  that  the  lease  should  stand  as  a  secu- 
rity for  800  L  and  interest,  and  the  deed  was  registered. 
Wilson  afterwards  mortgaged  the  premises  comprised  ^ 
in  the  lease  to  Dickins  for  800  L  and  delivered  him . 
the  lease.  Dickins  had  no  notice  of  Morecock^s  secu- 
rity  at  the  time  he  took  the  mortgage.    Wilson  be- 
<:ame  a  bankrupt,  and  Morecock  filed  his  bill  to  be 
paid  the  money  agreed  to  be  secured  on  the  premises, 
prior  to  Dickins's  mortgage.     Dickins  filed  his  bill 
to  be  paid  his  mortgage  money  or  to  foreclose.     The 
question  was,  whether  Dickins,  though  he  had  not 
actual  notice  of  Morecock's  security  at  the  time  he 
took  the  mortgage,   should  be  affected  by  a  coa« 
structive  notice,  arising  from  the  (Circumstance  of 
^  the  deed  being  registered  at  the  time.    It  was  ad- 
mitted by  the  counsel  for  Morecock,  that  Dickins 
having  got  the  legal  interest,  would  be  entitled  to. 
priority,  unless  he  could  be  afiected  by  notice.    That 
there  was  no  evidence  of  actual  notice,  but  it  was  in- 
sisted that  the  registration  was  notice  of  itself.    That 
to  give  the  register  acts  their  proper  and  intended 
efifect,    the  act  of  registration  ought  to  operate  as^ 
notice.      And    it   was  compared    to  the  case   of 
judgments,;    that    which    was  first    docketed   had 
priority. 

On  the  other  side  it  was  argued  for  the  defendant  . 
Dickins,  that  the  register  aets  were  made  for  one 
single  purpose:;  to  give  preference  to  a  purchase 
deed  registered,  before  a  prior  deed  not  registered. 
But  the  act  gave  no  greater  elKcacy  to  deeds  which 
were  registered,  than  tliey  had  before,  and  the  case 
ante,  §  17.     of  Bedford  v.  Backhouse  was  cited  for  that  purpose. 

That  in  the  present  case  Dickins,  having  got  the  1^ 
interest,  was  entitled  to  be  paid  before  a  prior  eqtii* 
table  incumbrancer,  unless  he  was  affected -by  notice 
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Tlutt  here  was  no  actual  notice ;  and  the  registration 
^¥as  not  constructive  notice,  according  to  the  above 
determination. 

.  Lord  Camden. — ^The    question   is^  whether    re- 
gistration is  presumptive  notice  to  all  mankind.     If* 
this  was  a  new  point,  it  might  admit  of  difficully ;  but 
the  determination  in  Bedford  v.  Backhouse  seems  to  ante,  j  17. 
have  settled   it,  and  it  would  be  mischievous  to 
disturb  it     The  register  acts .  provide  for  one  single 
case  only,  that  is,  to  make  unregistered  deeds  void 
against  registered  deeds  ;  but  there  is  no  provision  in 
these  acts,  in  a  case  where  all  the  deeds  are  registered. 
And  yet  it  becomes  a  serious  question  whether  a 
court  of  equily  should  not  say,  that  in  all  cases  of 
registry,  which  is  a  public  depository  for  deeds,  and 
to  which  any  person  may  resort,  a  subsequent  pur- 
chaser  ought  not  to  search,  or  be  bound  by  notice 
of  the  registry,  as  he  would  of  a  decree  in  equity,  or 
adjudgment  at  law.     It  is  a  point  in  which  a  great 
deal  of  property  is  concerned,  and  is  a  matter  of  con- 
sequence.   Much  property  has  been   settled,  and 
conveyancers   have  proqeeded  upon  the  ground  of 
that  determination. 

In  the  case  of  Vandebendy  in  the  House  of  Lords,  tSu  12.  c.  d. 
the  doctrine  about  dower  prevailed,  because  it  had  i^^" 
been  practised  in  a  course  of  conveyance.    A  thou- 
sand neglects  to  search  have  been  occasioned  by  the 
determination  in  Bedford  v.  Backhouse,  and  there- 
fore I  cannot  take  upon  me  to  alter  it    If  it  was  a  Willmais 
new  case,  I  should  have  my  doubts  j  but  the  point  is  xit.  15.  c!?. 
closed  by  that  determination;  which  has  been  ac-  *  ^4. 
quiesced  in  ever  since. 

SO.  llie  courts  of  equity,  have  in  another  instance  Notice  ukes 
considerably  weakened  the  operation  of  the  register  JSc^^f 
acts,  by  laying  it  down  as  a  rule,  that  where  a  subse*  registering. 
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quent  purchaser,  whose  deed  is  registered,  has  notice 
of  a  prior  incumbrance  at  the  time  of  his  purchase, 
although  the  deed  by  which  such  prior  incumbrance 
was  created  be  not  registered,  such  prior  incum- 
brance shall,  notwithstanding,  take  place  of  the  deed 
Cowp.  7i2.     so  registered.    For  the  object  of  the  register  acts 

being  to  give  notice  to  subsequent  purchasers,  if  a 
subsequent  purchaser  has  notice,  at  the  time  of  bis 
purchase,  of  a  prior  conveyance,  then  it  is  not  a 
secret  conveyance  by  which  he  can  be  prejudiced ; 
but  he  is  in  the  same  situation  as  if  these  acts  had 
never  been  made  j  for  his  notice  of  the  prior  con- 
veyance  is  as  strong  as  if  it  had  been  registered ;  and 
it  is  his  own  folly  if  he  proceeds  in  his  purchase. 

Torbes  v.  ^I*  ^^^  ^^  <^^^  ^^  ^^^  subject  axose  in  Ireland, 

Deniston,       where  there  is  a  general  register  act,  nearly  similar  to 
Ca.  1 89.         those  in  England.  Lord  Granard  being  tenant  for  life, 

remainder  to  his  first  and  other  sons,  with  a  power  of 
leasmg,  granted  a  lease  for  three  lives,  at  a  rent  of 
SOL  per  armum,  which  was  not  registered.  Lord  G., 
being  greatly  in  debt,  came  to  an  agreement  with 
Lord  Forbes,  his  eldest  son,  by  the  agency  of  Mr. 
Stewart,  to  sell  him  his  life  estate,  upon  Lord  Forbes's 
paying  his  father's  debts,  and  securing  him  an  annuity, 
BXkd  a  jointure  to  his  wife.  The  estate  was  accord- 
ingly conveyed  to  two  persons,  in  trust  for  Lord 
Forbes ;  and  it  was  proved  that,  during  the  treaty  for 
'  the  purchase,  Mr.  Stewart,  Lord  Forbes's  agent,  had 

notice  of  the  lease.  The  conveyance  to  the  trustees 
being  registered,  they  brought  an  ejectment  agaiost 
the  lessee,  and  obtained  judgment.  The  lessee  ap- 
plied to  the  Court  of  Chancery,  and,  upon  proving 
that  Stewart  had  notice  of  the  lease  at  the  time  of 
the  purchase,  the  Lord  Chancellor  decreed  that  a 
perpetual  injunction  should  be  awarded  against  Lord 
Forbes  and  his  trustees. 
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JProm  tttis  decree  there  was  an  appeal  to  the  House 
of  Ix)rds  of  England ;  and  it  was  insisted,  on  behalf 
of  the  appellants,  that  it  was  against  the  plain  words 
and  intent  of  the  register  act,  which  made  prior  con- 
veyances, not  registered,  fraudulent  and  void  against 
subsequent  conveyances,  which  were  registered^  as 
well  in  equity  as  at  law  j  and  especially  in  this  case, 
where  the  appellant.  Lord  Forbes,  was  a  purchaser  foi: 
a  valuable  consideration. 

On  tlie  other  side  it  was  argued,  that  if  the  registry 
of  Lord  Forbes's  deed,  after  his  having  had  full  notice 
of  the  respondent's  lease,  should  be  a  means  of 
avoiding  it,  for  no  other  reason  than  because  it  ¥ms . 
not  registered,  the  act  of  Parliament,  instead  of  sup- 
pressing fraud,  would  be  made  use  of  to  establish, 
fraud* 

The  decree  was  reversed  in  part,  the  injunction 
being  restrained  to  the  life  of  Lord  Oranard ;  but  as 
to  the  principal  point  the  decree  was  affirmed. 

S2.  In  a  case  between  two  purchasers  of  lands  in  BUdsi 
Yorkshire,  where  the  second  purchaser,  having  notice^  1^?  £0*358 
of  the  first  purchase,  but  that  it  was  not  registeredi  3  Atii7654« 
went  on  and  purchased  the  same  estate,  and  got  his 
purchase  registeredi   it  was  decreed   that    having 
notice  of  the  first  purchase,  though  it  was  not  regis- 
tered,   bound  him,   and  that  his  getting  his  own 
purchase  first  registered  was  a  fraud ;  the  design  of 
those  acts  being,  only  to  give  parties  notice,  ivho 
might  otherwise,  without  such  registry,  be  in  danger 
of  being  imposed  on  by  a  prior  purchase  or  mortgage^ 
which  they  were  in  no  danger  of  when  they  had. 
notice  in  any  manner,  though  not  by  the  registry. 

gS.  A  person  purchased  a  term  for  years  in  the  ^^^  ^• 
county  of  Middlesex,  knowing  that  it  was  chargeable  \  strt.  664. 
with  the  payment  of  an  annuity  of  40/. }  and  having  *  ^^'  ^-  ^^- 
registered  his  own  conveyance,  he  refused  to  pay  the 
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annuity,  because  it  was  not  registered.  The  Court 
of  Exchequer  was  of  opinion  that  the  purchaser  was 
liable  to  the  annuity,  although  it  was  not  registered ; 
for  the  statute  only  intended  to  give  such  notice  of 
former  incumbrances  to  purchasers,  that  they  might 
not  thereby  be  defrauded.  But  if  a  man  knows,  of 
his  own  knowledge,  that  there  is  a  prior  incumbrance, 
and,  notwithstanding  that  knowledge,  becomes  a 
purchaser,  the  statute  never  was  intended  to  relieve 
sudh  a  person,  though  the  first  incumbrance  was  not 
roistered :  for  where  a  man  purchases  with  notice  of 
a '  prior  incumbrance,  he  purchases  with  an  ill  con- 
science, and  therefore  his  purchase  will  never  be 
established  in  a  Court  of  £quity. 

S4.  The  last  case  which  has  been  reported  on  this 
subject  was  determined  by  Lord  Hardwicke. 
LeNevev.         '^^  defendant,  Edward  Le  Neve  (father  of  the 
LeNeve,       plaintifis),   in  1718,  being  possessed  of  leasehold 
3  Atk  646.    ^^tates  in  Kent  and  Middlesex,  upon  his  marriage 
1  Ves.  64.      with  his  first  wife,  mother  to  the  plaintifis,  in  consi- 
deration thereof,  and  of  the  estate  she  was  possessed 
of,  by  articles,  covenanted  to  settle  his  leasehold 
estates  upon  trustees  and  their  heirs,  in  trust  for  him- 
wlf  during  his  life ;    then  as  to  so  much  of  the 
premises  as  would  amount  to  the  yearly  value  of 
250/.  to  Henrietta  his  intended  wife  for  life,  and  as 
to  the  surplus,  for  the  maintenance  of  the  issue :  and, 
after  her  decease,  in  trust,  as  to  the  whole,  for  the 
issue  of  the  body  of  Edward  Le  Neve  by  Henrietta 
his  wife,  in  such  manner  as  he  should  by  deed  or  wiQ 
appoint ;  and  in  default  of  issue,  in  trust  for  himself 
and  his  heirs.    In  June  I719  a  settlement  was  made 
in  pursuance  of  these  articles ;  but  neither  articles 
nor   settlement  were  registered,  pursuant   to   the 
*  7th  Ann.  c.  20.  for  registering  deeds  in  Middlesex. 
The  defendant  Edward  had  issue,  by  his  first  wife, 
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the    two    plaintifis ;  and    after    his    wife's   death, 

l6th  November  1719i   he,  in  consideration  of  an 

intended  marriage  with  the  defendant  Mary,  settled 

the  same  estate  on  Norton  and    Dandridge,  two 

trustees,  in  trust  for  himself  for  life ;  then,  as  to  so 

much  as  would  amount  to  150/.  per  annum,  to  Mary 

his  intended  wife  for  life,  and  then  to  the  issue  of  the 

marriage.     A  settlement  was  made  January  SO,  1743, 

pursuant  to  these  articles,  and   both  articles  and 

settlement  were  registered  pursuant  to  7  Ann.  c.  SO* 

Sut,  previous  to  the  articles,  Norton,  one  of  the 

trustees,  who  was  an  attorney,  and  trusted  by  both 

parties  in  ^preparing  the  settlement,  had  a  copy  of  the 

articles  made  upon  the  first  marriage,  to  take  counsel's 

opinion  upon. 

The  plaintifis  brought  their  bill  against  Edward  Le 
Neve,  and  Mary  his  second  wife,  and  the  trustees  in 
the  second  articles  and  settlement,  and  against  some 
mortgagees  of  Edward  Le  Neve,  to  set  aside  the 
second  articles  and  settlement,  upon  account  of 
notice  of  the  first  to  the  trustee ;  and  to  have  the 
estate  disincumbered  from  the  mortgages  made  by 
Edward  Le  Neve. 

The  Court,  after  having  taken  time  to  consider  the 
case,  gave  judgment. 
Lord  Chancellor.  —  The  general  question  in  this 
'^case  is,  whether  there  appears  a  sufficient  equity  for 
the  plaintifis  to  set  aside  the  seeond  settlement,  and 
to  get  the  better  of  the  legal  estate,  which  by  the 
registry  is  vested  in  the  trustees  of  that  settlement^ 
for  want  of  registering  the  first  articles  and  settle- 
ment. This  wholly  depends  upon  the  point  of 
notice,  and  is  properly  to  be  divided  into  three 
questions.  V.  Whether  it  appears  that  Norton  was 
attorney  or  agent  for  Mary  Le  Neve  the  second  wife . 
5%  Whedier  notice  to  Norton  be  sufficiently  proved 
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according  to  the  rules  of  this  Court.  And  3^.  Whe- 
ther, if  both  these  appear,  there  be  sufficient  to  post- 
pone the  second  articles  and  settlement,  and  to  give 
priority  to  the  first,  notwithstanding  the  registry 
act. 

As  to  the  first  question,  it  depends  on  the  admission 
in  Mrs.  Le  ^eve's  answer,  wherein  she  denies  notice 
of  the  former  settlement ;  but  this  amounts  to  no  pioie 
than  a  denial  of  personal  notice.  And  she  says  that 
Norton  was  attorney  or  agent  for  her  husband,  but 
that  she  consented  he  should  prepare  the  marriage 
articles,  she  having  confidence  in  him,  upon  her  hus- 
band's recommendation.  Now,  if  she  confided  in 
Norton,  it  is  not  material  upon  whose  recommendation 
it  was ;  nor  is  it  material  whether  he  was  or  was  not 
employed  by  her  husband. 
2  Vera.  Lord  Hardwicke  then  cited  the  cases  of  Brotherton 

674,  609.      ^^  Hatt,  and  Jennii\gs  v.  Moore,  and  said  those  cases 

proved  it  not  to  be  material  by  whom  Norton  vss 
originally  employed,  if  he  was  trusted  by  Mrs.  Le 
Neve. 

As  to  the  second  question,  it  was  objected  for  Mrs. 
Le  Neve,  that  notice  being  denied  by  her  answer,  aod 
proved  only  by  one  witness,  it  was  not  therefore 
proved  sufficiently  within  the  rules  of  the  Court  Sut 
I  take  the  rule  of  Court,  thftt  where  »  f^ct  is  denied 
by  an  answer,  it  must  be  prpv@4  by  more  than  m 
witness,  to  ^hold  only  where  the  answer  contains  ^ 
absolute  denial  of  the  same  faqt,  whiph  ift  proved  ^ 
the  witness.    Bi|.t    where   t^re  is  ^ny   dti^^r^ce 
bet^iv^eep  the  facts,  th^  in4e  dofs^  npt  prevail.    In  this 
c^se  ^e  denial  is  only  geperal;  wher^^  the  bill 
charge^  notice  to  Norton  a^d  Dandri^lgis,  thie  trustee 
This  general  denial  amounts  only  to  a  denial  of  per* 
sonal  notice  to  herself^  and  is  ^  Ippd  of  n^p^tiVe 
pregnant,  which  may  be  couBistent  with  notice  to 
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her  agent.  Norton,  the  trustee,  being  examined  fbr 
the  plaintiffs,  proves  that  a  copy  of  the  first  articles 
i^as  delivered  to  him,  to  take  counsel's  opinion  upon, 
iw^hicib  was  probably  on  occasion  of  the  second  settle- 
ment; and  I  take  this  to  be  a  sufficient  proof  of 
Tiotice  within  the  rule  of  this  Court 

.  The  third  and  principal  question  is,  whetiier  the 
second  articles  and  settlement  shall  be  postponed  to 
tlie  first,  notwithstanding  the  legal  estate  vested  by 
the  registry  of  the  act,  by  reason  of  the  notice  j  which 
I  shall  consider,  whether  sufficiexit  or  not  for  that 
purpose;  first,  if  it  had  been  personal;  fi""  As  the 
case  is,  where  notice  was  given  to  the  agent    The 
question  is  of  great  extent,  and  depends  on  the  con- 
struction of  the  statute  7  Ann  20.    By  the  recital 
in  the  preamble  of  that  act,  it  aiq[>eac^  the  intent 
was  to  secure  purchasers  against  friormid  secret  con- 
veyances, and  Jraudulent  incumbrances  i  so  that  the 
mischief  intended  to  be  obviated  by  the  act  arose 
only  in  respect  of  the  secrecy  of  former  inciunbrances. 
But  if  a  person  has  notice  of  a  prior  incumbrance,  it 
cannot  be  secret  as  to  him.    It  was  said  that  this  act 
intebded  to  establish  a  particular  kind  of  notice,  viz. 
by  registering  the  conveyance.    But  this  is  only  with 
regard  to  the  legal  estate,  and  the  act  does  not  tak6 
away  the  equity  of   the  prior  incumluancer,  but 
leaves  the  question  still  as  open  to  him  ;  and  the  sub- 
sequent purchaser,  if  be  bad  notice,  can  be  in  no 
danger  from  a  secret  conveyance.    The  present  case 
has  be^n  properly  compared  to  that  of  the  enrolment  of 
bargaixis  and  sales  within  27  Hen.  8.,  whkhact,  though 
not  in  the  same  words,  is  to  the  same  effect  aa  thai 
under  consideration.  Now,  upon  that  act,  if  there  be 
a  prior  bargainee  whose  de«d  is  not  enroUed»  and  a 
second  whose  deed  is  properly  enrolled,  if  this  last 
had  notice  of  the  prior  deed,  the  prior  shall  prevail  in 


ante,  §  21. 


554  TiOe  XXXIL   Deed  Ch.  xxviii.  §  24. 

equity:  and  if  he  has  any  other  conveyance,  as  a 
feoffinent  or  a  lease  and  release,  the  first  vendee  shall 
likewise  prevail  at  law.     I  consider  this  r^istry  act 
upon  the  same  footing  as  the  27  Hen.  8.,  and  that  it 
shall  control  only  the  legal  estate.    The  case  put  at 
the  bar,  that  if  a  man  employs  an  attorney  to  register 
his  deed,  which  he  neglects  to  do,  and  afterwards 
gets  another  conveyance  of  the  same  estate,  which 
he  registers,  the  first  deed  shall  prevail,  is  materiaL 
$0,  if  another  person,  not  an  attorney,  purchases  with 
notice  of  a  prior  incumbrance.    These  cases,  though 
clear,  and  stronger  than  the  present,  show  that  there 
may  be  relief  in  equity,  notwithstanding  the  registry  act. 
The  case  of  Lord  Forbes  v.  Deniston  in  the  House 
of  Lords,  27th  Feb.  1722,  which  came  from  Ireland, 
where  there  is  an  act  for  a  general  register,  is  appli- 
cable to  this  question.    There  the  late  Earl  of  Gra- 
nard  had  made  a  lease,   which  was  not  registered 
pursuant  to  the  Irish  act     He  and  his  soo  Lord 
Forbes  afterwards  made  a  subsequent  conveyance  to 
the  use  of  Lord  Forbes,  &c.,  which  last  was  duly 
registered,  and  carried  the  legal  estate  ;  but  an  agent 
of  Lord  Forbes  had  notice  of  the  lease  before  this 
conveyance.     This  cause  was  twice  heard  in  Ireland^ 
on  the  last  of  which  hearings,  before  Lord  Middleton, 
17th  Feb.  1721,  he  decreed  a  perpetual  injunction 
against  Lord  Forbes,  to  restrain  his  proceeding  against . 
the  lessees  under  the  lease,  which  was  not  registered. 
On  hearing  the  cause  in  the  House  of  Lords,  Februaiy 
1722,  the  decree  was  reversed,  because  Lord  Forbes 
disputed  his  father  the  Earl  of  Granard's  power  of 
leasing   for  any  longer  term  than  during  his  life. 
The  Lords  therefore  adjudged  that  all  proceedings 
against  the  lessees  (except  for  breach  of  covenants) 
should  be  stayed  during  the  Earl  of  Granard's  life^ 
and  then  Lord  Forbes  to  be  at  liberty  to  try  his . 
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:right.  So  that  they  gave  the  lessees  full  relief  as  to 
the  registry  actj  though  the  other  question  as  to 
Xiord  Granarid's  pbwer  of  leasing  was  still  left  open. 
In  Blades  v.  Blades,  before  Lord  King,  2d  May  1727,  ^ntc.  §  22. 
a  mortgage  from  an  heir  at  law,  who  had  notice  of  a 
will  whereby  the  estate  was  devised  to  another,  was 
decreed  fraudulent  and  void  against  the  devisee,  though 
the  will  was  not  registered ;  which  I  the  rather  cite, 
because  Lord  King  generally  adhered  to  the  law  as 
much  as  any  person  that  has  sat  in  this  Court.  There 
was  a  case  of  Chi  val  v.  Nichols  and  Hall  in  Scacc. ;  in  ante»  §  23. 
Lord  Chief  Baron  Gilbert's  time,  where  relief  was 
given  against  the  registry  act  upon  equitable  cir- 
cumstances i  which  I  mention  only  as  a  general 
authority,  that  equity  may  prevail  against  this  act, 
without  taking  notice  of  the  particular  state  of  that 
case,  where  actual  fraud  was  charged.  But  that  of 
Blades  v.  Blades  went  merely  on  the  point  of  notice ; 
and  in  that  of  Lord  Forbes  there  was  notice  only 
to  the  agent.  All  these  authorities  prove  that  the 
taking  a  legal  conveyance,  after  notice  of  a  former, 
is  in  itself  a  species  of  fraud,  and  takes  away  the 
honajides  of  the  subsequent  incumbrancer,  and  puts 
him  in  maldjide :  for  though  he  knew  the  first  con- 
veyance was  not  legal,  yet  he  knew  that  the  gran- 
tor's conscience  was  bound  by  it ;  and  this  js  within 
the  definition  of  dolus  mahis  by  the  civil  law ;  Dig. 
lib.  4.  tit.  3.  de  dole  malo^  1.  s.  s.  2.  where  Labeo 
defines  it,  omnem  calUditatem^  JaUadam^  machina- 
Uonem^  ad  circumveniendum,  JhUendtim,  decipiendumj 
dUerum,  adhiUtanu  This  is  the  true  ground  of  the 
determinations  in  all  cases  of  notice. 

If  this  be  so  as  to  notice  in  general,  we  are  next  to 
consider  whether  notice  to  the  attorney  or  agent 
be  sufficient.  Now,  if  the  ground  of  the  determina^ 
tioH  be  maki  Jides^  it  is  all  one  whether  it  be  in  the 
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party  or  in  the  agent  '  It  is  proved  by  Norton  that 
the  &st  articles  were  pnt  into  his  hands,  to  advise 
with  counsel ;  and  it  is  objected  that  this  may  ^ve 
been  a  fraud  in  Norton,  in  collusion  with  llie  kus* 
bandy  upon  the  defendant  Mrs.  Le  Neve.  This  may 
be  the  case ;  but  who  ought  to  suffer  but  the  pact/ 
who  trusted  Norton,  the  agent  ?  and  not  those  wbo 
did  not  trust  him.  In  the  case  of  Brotherton  v.  Hatt,  it 
ante,  pa.  552;  is  probable  the  subsequent  mortgagee  was  imposed 

upon ;  and  so  probably  was  the  purchaser  in  Moore  v. 
Jennings.    And  if  I  should  determine  this  not  to  be 
a  good  notice,  it  would  overturn  all  the  cases  of 
notice  to  the  agent,  who  probably,  in  all  those  in- 
stances, imposed  upon  his  principal.    Here  Norton 
was  a  trustee,  and  privy  to  the  whole  transactioQ  i 
and  I  am  therefore  of  opinion,  that,  both  as  agent 
and  trustee,  notice  to  him  was  good  notice  to  the 
party ;  and  that  this  is  sufficient  to  take  the  case  oat 
of  the  registry  act 
The  Notice        25.  But  unless  notice  of  a  prior  deed  or  incum* 
^roted.^  ^"y  brance  be  ftdly  proved,  and  there  appear  to  have 

been  some  fraud,  the  Court  of  Chancery  will  not  give 
any  relief. 
Hinev.Dodd,      ^^'  ^  bill.was  brought  by  a  judgment  creditor, 
2  Atk.  275.     to  be  let  in  upon  the  estajte  of  one  Proof  and  his  wife 

in  Middlesex,  preferably  to  the  defendant,  who  was 
^mortgagee  of  the  same  estate,  upon  a  suggestion  tbat 
the  defendant  had  notice  of  the  judgment  before  thf 
mortgage  was  executed ;  and  likewise  to  inquire  into 
the  consideration  of  the  mortgage.  The  judgiflent 
was  entered  on  the  12th  March  IJSSy  but  not  regis- 
tered  till  the  12th  of  June  1735.  The  mortgage  was 
made  the  24th  of  May  1735,  and  registeied  tlie  9i 
June  1735« 

Lord  Hardwicke.— »Thi8  case  depends  opoo  ^ 
notice  the   defendant  had  of  the  judgment  b^^ 
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his  mortgage  was  registered.      The  register,  act  Sy 
Ann.  c.  SO.  is  notice  to  the  parties,  and  a  notice  to 
every  body ;  and  the  meaning  of  this  act  wa*  to  prevent     * 
parc^e  proofs  of  notice  or  not  notice.    But,  notwith- 
standing, there  are  cases  where  this  Court  has  broke 
in  upon  this,  though  one  incumbrance  was  registered 
before  another ;   but  it  was  in  cases  of  fraud.     The  Forbes  r. 
first  was  an  Irish  case  in  the  House  of  Lords ;   the  ^filJJ^a^y"' 
next  was  a  Yorkshire  case  before  Lord  King.    There  Blades. 
may  possibly  have  been  cases  upon  notice  divested  of  ante. 
fraud,  but  then  the  prpof  must  be  extremely  clear. 
But  though  in  the  present  case  there  are  strong  cir- 
cumstances of  notice  before  the  execution  of  the 
nM>rtgage,  yet,  upon  mere  suspicion  only,  I  will  not 
overturn  a  positive  law.     He  observed  upon  the  evi- 
dence,  that  there  was  barely  the  evidence  of  a  defend- 
ant's  confession,  in  contradiction  to  his  answer,  and 
contrary  to  a   positive  act  of  parliament  made  to 
prevent  ai\f  temptation  to  perjury  from  contrariety 
of  evidence.     But  what  weighed  principally  with 
hisi  was^  the  great  danger  of  overturning  an  act  of 
parliament,  and  making  it  mere  waste  paper.    To  be 

# 

sitfe,  apparent  fraud,  or  dear  and  undoubted  notice, 
w<Hild  be  a  proper  ground  of  relief;  but  suspicion  of 
notice,  though  a  strong  suspicion,  was  not  sufficient 
to  justify  the  Court  in  breaking  in  upon  an  act  of 
padiament 

The  Court  llierefore  decreed,  so  far  as  the  plaintiff's 
bill  sought  relief,  by  postponing  the  defendant's 
mortgage  to  the  plaintiff's  judgment,  that  it  should 
be  dismissed  with  costs. 

87-  Ih  a  modem  case,  a  registered  conveyaiice  o{^o\\MXi^y. 
preinises  in  Middlesex,    for  valuable  consideration,  3  ves.  JuL 
was  established  a^nst  a  prior  devise  not  registered;  ^^®' 
the  evidence  of  notice,  which  ought  to  amount  to 
actual  notice,  not  beiiq^  sufficient    And  the  Master 
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of  the  Rolls,  (Sir  £•  P.  Arden)  said  he  regretteici 
that  the  statute  had  been  broken  in  upon  by  paide 
evidence ;    and  was  very  glad  to  find  that  Lonl 

ante,  |  26.     Hardwicke,  in  Hine  v.  Dodd,  had  said  that  nothing 

short  of  fraud  would  do. 

Utility  of  the  28.  The  Utility  of  the  register  acts  is  proved  to  a 
egister  c  .  ^jgmQjjg^jatiQji  \yy  t^^  facts ;  namely,  that  lands  in 

register  counties  bear  a  higher  price,  and  money  is 
lent,  on  the  seciuity  of  those  lands,  at  a  lower  rate  of 
interest  than  on  estates  situate  in  counties  where 
there  is  no  register.  It  is  therefore  surprising  that  the . 
legislature,  with  such  proof  before  them,  does  not 
extend  the  register  acts  to  all  the  -counties  in  the 
kingdom.  The  reason  usually  given  is,  that  the  land- 
ed proprietors  object  to  disclose  the  situation  of  their 
estates  to  the  public  j  but,  in  point  of  fiict,  there  is 
very  little  disclosure  in  a  memorial  drawn  according 
to  the  rules  prescribed  by  the  register  acts,  as  the 
consideration  and  uses  of  the  deed  need  not  be  men- 
tioned  therein  ;  nor  does  there  appear  to  be  any  ne- 
cessity for  inserting  more  circumstances  in  a  memorial 
than  those  which  are  expressly  required  by  the  register 
acts ;  for  every  person  who  is  inclined  to  purchase  or 
take  a  mortgage  of  lands  lying  in  a  register  county, 
may  know  to  a  certainty,  by  an  examination  of  the 
register,  what  conveyances  have  been  made  of  those 
lands  which  can  affect  him ;  and  if  he  afterwards 
purchases,  or  lends  money  on  them,  without  requiring 
the  production  of  all  those  deeds,  it  is  his  own  fault, 
and  he  has  no  right  to  expect  any  redress. 

39.  The  register  acts  would  tend  much  more  to 

the  security  of  purchasers  and  mortgagees  than  they 

now  do,  if  it  were  establi3hed  that  the  registering  a 

memorial  of  a  deed  should  in  all  cases  operate  as 

1  Inst.  290  b.  notice,  both  at  law  and  in  equity,  of  such  deed  j  and 

that  no  averment  should  be  admitted,  at  law  or  in 
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equity,  that  a  person  ciaiming  under  a  deed  which  was 
n^istered,  had  notice  of  a  prior  unregistered  deed. 

30.  By  the  stat  «53  Geo.  III.  c.  141.  it  is  enacted,  lUgisterof 
'that  within  thirty  days  after  the  execution  of  every    "'*"'^'®?- 
deed,  bond,  instrument,  or  other  assurance,  whereby 

sny  annuity  or  rent  charge  shall  be  granted  for  lives, 
or  for  years  determinable  on  lives,  a  memorial  of  the 
date  of  every  such  deed,  &c.,  of  the  names  of  all  the 
parties,  and  of  all  the  witnesses  thereto,  and  of  the 
persons  for  whose  lives  they  shall  be  granted,  and  of 
the  persons  by  whom  the  same  are  to  be  received, 
the  pecuniary  consideration,  and  the  annyal  sums  to 
be  paid,  shall  be  enrolled  in  Chancery  in  the  form 
therein  mentioned* 

This  act*  does  not  extend  to  Scotland  or  Ireland, 
nor  to  annuities  given  by  will  or  marriage  settle- 
ment, or  for  the  advancement  of  a  child,  nor  to  an- 
nuities secured  upon  freehold  or  copyhold  lands  of 
equal  or  greater  annual  value  than  the  interest  of  any 
sum  charged  thereon,  whereof  the  grantor  is  seised  in 
fee  simple  or  fee  tail,  or  secured  by  the  actual  transfer 
of  stock.;  nor  to  any  voluntary  annuity,  nor  to  an- 
nuities granted  by  bodies  corporate,  or  trust  created 
by  act  of  parliament. 

31.  By  the  statute  15  Cha.  II.  c.  VJ.  %  8.  for  set-  B^terof 
tUng  the  draining  of  Bedford  Level,  it  is  enacted,  i^^A. 
that  all    conveyances  by  indenture  of  the  95,000 

acres  contained  within  the  said  level,  or  any  part 
thereof,  entered  with  the  register  of  the  corporation  Hodson  t. 

Sham    10 

in  a  book  to  be  kept  for  that  purpose,  shall  be  of  East:  350. 
equal  force  to  convey  the  freehold  and  inheritance 
thereof,  as  if  the  same  conveyances  by  indenture 
were,  for  valuable  considerations  of  money,  enrolled 
within  six  months  in  one  of  the  King's  Courts  of 
Record  at  Westminster  j  and  no  lease,  grant,  or 
conveyance  of,   or  charge  upon  the  same,  except 
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^«»i%s  for  seven  years,  dr  under,  in  possessiiK   mfi 
]^e  of  force,  but  from  the  time  it  shall  be  entered-. 
^    mth  the  register. 
%nn>liiient  of     32.  It  i9  a  common  practice  to  enrol  deeds  for 
^^^®®^''  safe  custody ;  that  is,  to  get  them  transcribed  upon 

the  records  of  one  of  the  King's  Courts  at  West- 
minster, or  at  a  court  of  quarter  sessions. 

33.  Every  deeA^  before  it  is  enrolled,  must  be 
acknowledged  to  be  the  deed  of  the  party  befbre  a 
Judge  of  the  Court  in  which  it  is  to  be  enrolled ;  or 
before  a  Master  in  Chancery,  if  intended  to  be  en- 
rolled in  the  Court  of  Chancery.  This  acknowledg- 
ment is  signed  by  the  Judge  or  Master  in  Chancery 
b^ore  whom  it  is  acknowledged,  and  such  signature 
is  the  oflScer's  warrant  for  enrolling  the  deed. 
2  Lilly's  Pr.  34.  The  enrolment  of  a  deed  does  not  make  it  a 
Reg.  69.        record,  but  it  thereby  becomes  a  deed  recorded. 

For  there  is  a  difibrence  between  a  matter  of  record 
and  a  thing  recorded,  to  be  kept  in  memory.  A 
record  is  the  entry  in  parchment  of  judicial  matters 
controverted  in  a  Court  of  Record,  and  whejpeof  die 
Court  takes  notice ;  but  an  enrolment  of  a  deed  is  a 
private  act  of  the  parties  concerned,  of  which  the 
Court  takes  no  cognizance  at  the  time  when  it  is 
done. 
2  FreeiiL25!r.      35.  Where  deeds  are  enrolled  for  safe  custody,  the 

enrolment  is  evidence  only  against  the  party  who 
Bro.  Ab.  Tit.  sealed  the  deed,  and  all  claiming  under  him ;  but  the 
Faits  Bniol.   pa^y  enrolling  can  never  afterwards  aver  that  it  was 

not  his  deed,  or  that  he  was  within  age,  or  under 
duress. 

fiKD  OP  THf:  Fouam  volume. 


Piioted  by  A*  Stnbau,  Law* Printer  to  His  Majc;>tx« 
rriaters*  Street,  huudou. 
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